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flicrosoft Corporation Welfare Plan et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
A.H. by and through G.H. and L.C., both CASE NO.C17-18894CC
individually, and on behalf of the
MICROSOFT CORPORATION ORDER

WELFARE PLAN, and on behalf of
similarly situated individuals and plans

Plaintiff,
V.

MICROSOFT CORPORATION
WELFARE PLAN and MICROSOFT
CORPORATION et al.,

Defendant.

1. PURPOSES AND LIMITATIONS

Discovery in this action is likely to involve production of confidential, proprietary, or
private information for which special protection may be warranted. Accordimgydrties
herebystipulate to and petition theo@rt to enter the following Stipulated Protective Order. T
parties acknowledge that this agreement is consistent with LCR 2&{ogd not confer blanket
protection on all disclosures or responses to discovery, the protection it affords fraen publ

disclosure andse extends only to the limited information or items that are entitled to
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confidential treatment under the applicable legal principles, and it does nanptegly entitle
parties to file confidential information under seal.

2. “CONFIDENTIAL” MATERIAL
“Confidential” material shall include the following documents and tangible things

produced or otherwise exchanged: the administrative record regardingffAaequest for
coverage of Wilderness Therapy, which includes Plaintiff's medical re@nd reérences to
Plaintiff's health status; any other administrative records or medical seobrdembers of the
putative class. These documents are “Confidential Health Informationstpadtected from
disclosure by the Health Insurance Portability and Accountability Act of T8BBAA”).
Confidential Health Information shall include, but is not limited to, claim data, clamsfor
grievances, appeals, or other documents or records that contain any patibnhfozatation
required to be kept confidential under any state or federal law, including 45 C.RRL&Tar

and 164 promulgated pursuant to the Health Insurance Portability and Accountabibify Act

1996 6ee 45 C.F.R. 88 164.501 & 160.103), and the following subscriber, patient, or men
identifiers:
a. names;
b. all geographic subdivisions smaller than a State, including street address, ¢
county, precinct, and zigode;
C. all elements of dates (except year) for dates directly related to an iradjvidu
including birth date, admission date, dischatgte, age, and dateadath;
d. telephone numbers;
e. fax numbers;
f. electronic maibhddresses;
g. social securitynumbers;
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h. medical recorchumbers;

I. health plan beneficiangumbers;

J- accountnumbers;

k. certificate/licenseaumbers;

l. vehicle identifiers and serial numbers, including license plate numbers;

m. device identifiers and serinumbers;

n. web universal resource locat@tgRLS”);

0. internet protocol (“IP”) address numbers;

p. biometric identifiers, including finger and voice prints;

g. full face photographic images and any comparable imagelsor

any other unique identifying number, characteristicode.

“Confidential” material shall also include: information regarding administratioheo
health plan at issue, company trade secrets or competitive and strategieasjtighich are not
generally known and which the party or non-party normally would not reveal to thirespairti
would cause third parties to maintain in confidence; accounting information, taxudtieec
records; income statements, balance sheetkyauments that otherwise describe, contain, or
disclose commercially sensitive internal company information; recordgeddo be maintaineg
confidentially by any contract or agreement, including with any non-particastomer or
client lists.

3. SCCPE

The protections conferred by this agreement cover not only confidential ahésri
defined above), but also (1) any information copied or extracted from confidentelah4p)
all copies, excerpts, summaries, or compilations of confidenagtrial; and (3) any testimony,
conversations, or presentations by parties or their counsel that might revede mialfmaterial.

However, the protections conferred by this agreement do not cover information tha
the public domain or becomes part of the public domain through trial or otherwise.
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4. ACCESS TO AND USE OF CONFIDENTIAL MATERIAL

4.1  Basic PrinciplesA receiving party may use confidential material that is disclo

or produced by another party or by a non-party in connection with this case only Erypirg,

defending, or attempting to settle this litigation. Confidential material may be shsictmly to

the categories of persons and under the conditions described in this agreement. Ganfident

material must be stored and maintaibgda receiving party at a location and in a secure manner

that ensures that access is limited to the persons authorized under this agredméinthais
consistent with the terms of HIPAA.

4.2 Disclosure of “CONFIDENTIAL" Information or Items. Unless etise

orderal by the @urt or permitted in writing by the designating party, a receiving party may

disclose any confidential material only to:

(@) the receiving party’s counsel of record in this action, as well as employees

of counsel to whom it is reasaloly necessary to disclose the information for this litigation;

(b) the officers, directors, and employees (including in house counsel) of
receiving party to whom disclosure is reasonably necessary for thagiiigunless the parties
agree that aanticular document or material produced is for Attorney’s Eyes Only amd is s
designated,;

(© experts and consultants to whom disclosure is reasonably necessary
this litigation, including any mediators or arbitrators and their staff, and who lgezishe
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(d) the Qurt, court personnel, and court reporters and their staff;

(e) copy or imaging services retained by counsel to assist in the duplicati
confidential material, provided that counfm®l the party retaining the copy or imaging service
instructs the service not to disclose any confidential material to third pari¢s emmediately

return all originals and copies of any confidential material;
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() during their depositions, witnesses in the action to whom disclosure i$

reasonably necessary and who have signed the “Acknowledgment and Agreemenotme |
(Exhibit A), unless otherwise agreed by the designating party or ordered bguteRages of
transcribed deposition testimony or exhibits to depositions that reveal curdideaterial must
be separately bound by the court reporter and may not be disclosed to anyone excaptied
under this agreement;
(9) the author or recipient of a document containing the information or a

custodian or other person who otherwise possessed or knew the information.

Any individual to whom CONFIDENTIAL information is disclosed pursuant to this
section must maintain the confidentiality of this information.

4.3  Filing Confidential MaterialBeforefiling confidential material or discussing or

referencing such material in court filings, the filing party shall confer thi¢rdesignating party
to determine whether the designating party will remove the confidentiahdéisig, whether the
document came redacted, or whether a motion to seal or stipulation and proposed order i
warranted. Local Civil Rule 5(g) sets forth the procedures that must be fdllvdethe
standards that will be applied when a party seeks permission fronotinet&file material
under seal.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Edgh

or non-party that designates information or items for protection under this agteaust take
care to limit any sucHesignation to specific material that qualifies under the appropriate
standards. The designating party must designate for protection only those pzaterdl,
documents, items, or oral or written communications that qualify, so that other porttbas of
material, documents, items, or communications for which protection is not warrasteat ar

swept unjustifiably within the ambit of this agreement.
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Mass, indiscriminate, or routinized designations are prohibited. Designatioaseha
shown to be clearly unjustified or that have been made for an improper puwegade (
unnecessarily encumber or delay the case development process or to imposeaiyneces
expenses and burdens on other parties) expose the designating party to sanctions.

If it comes to a designating party’s attention that information or items that it designg
for protection do not qualify for protection, the designating party must promptly attdther
parties that it is withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Except as otherwise provided in this

agreementsee, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated
ordered, disclosure or discovery material that qualifies for protection undegtleisment must
be clearly e designated before or when the material is disclosed or produced.

€)) Information in documentary forme.g., paper or electronic documents

and deposition exhibits, but excluding transcripts of depositions or other pretrial or tr
proceedings), the designating party must affix the word “CONFIDENTt8 each page that
contains confidential material. If only a portion or portions of the material ogeaqualifies for
protection, the producing party also must clearly identify the protected portiexy(spy
making appropriate markings in the margins).

(b) Testimony given in deposition or in other pretrial proceeditigsparties

and any patrticipating non-parties must identify on the record, during the depasibther

pretrial proceeding, all pratéed testimony, without prejudice to their right to so designate other

testimony after reviewing the transcript. Any party or panty may, within fifteen days after
receiving the transcript of the deposition or other pretrial proceeding, desgpréibns of the
transcript, or exhibits thereto, as confidential. If a party orpeoty desires to protect
confidential information at trial, the issue should be addressed during threapoenference.

(c) Other tangible itemghe producing party must affix in a prominent plac

on the exterior of the container or containers in which the information or itemes $ter word
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“CONFIDENTIAL.” If only a portion or portions of the information or item warr@nbtection,
the producing party, to the extent preable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designatktimely corrected, an inadvertent failure to

designate qualified information or items does not, standing alone, waive theatiegigrarty’s
right to secure protecn under this agreement for such material. Upon timely correction of
designation, the receiving party must make reasonable efforts to émstitee material is
treated in accordance with the provisions of this agreement. Correctionlsitimade within
fifteen (15) days of discovery of the failure to designate.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of ChallengesAny party or nomarty may challenge a designation of

confidentiality at any time. Unless a prompt challengedesagnating party’s confidentiality
designation is necessary to avoid foreseeable, substantial unfairness, unpecessanic
burdens, or a significant disruption or delay of the litigation, a party does not veanghitto
challenge a confidentialitgesignation by electing not to mount a challenge promptly after th

original designation is disclosed.

6.2 Meet and ConfeiThe parties must make every attempt to resolve any dispute

regarding confidential designations without court involvement. Any maggarding
confidential designations or for a protective order must include a certificat the motion or in
a declaration or affidavit, that the movant has engaged in a good faith meet ad conf
conference with other affected parties in an efforegwlve the dispute without court action. T
certification must list the date, manner, and participants to the conferegoedAaith effort to
confer requires a fae®-face meeting or a telephone conference.

6.3  Judicial Interventianf the partiesannot resolve a challenge without court

intervention, the designating party may file and serve a motion to retain cordidiguntnder
Local Civil Rule 7 (and in compliance with Local Civil Rule 5(g), if applicable). Binelen of
persuasion in any such motion shall be on the designating party. Frivolous chabenbi®se
ORDER
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made for an improper purposed,, to harass or impose unnecessary expenses and burdens
other parties) may expose the challenging party to sanctions. All pédiesantinue to
maintain the material in question as confidential until tbarCrules on the challenge.

7. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION
If a party is served with a subpoena or a court order issued in other litigatioortidsc
disclosure of any information or items designated in this action as “CONFIDEN that

party must:

5 0N

€)) promptly notify the designating party in writing and include a copy of the

subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or orde
issue in the other litigation that some or all of the material covered by the salbgroarder is
subject to this agreement. Such notification shall include a copy of this agteanten

(© cooperate with respect to all reaable procedures sought to be pursue
by the designating party whose confidential material may be affected.

8. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a receiving party learns that, by inadvertence or otherwise, it has éiddosfidential
materal to any person or in any circumstance not authorized under this agreemertggitiage
party must immediately (a) notify in writing the designating party of the unazor
disclosures, (b) use its best efforts to retrieve all unauthorized coytres iotected material,
(c) inform the person or persons to whom unauthorized disclosures were made deathghef
this agreement, and (d) request that such person or persons execute the “Acknentieagl
Agreement to Be Bound” that is attached hereto as Exhibit A.

9. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED|

MATERIAL
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When a producing party gives notice to receiving parties that certain itexatier
produced material is subject to a claim of privilege or other protection, the abigat the
receiving parties are those set forth in Federal Rule of Civil Procedure2@8)(This
provision is not intended to modify whatever procedure may be established in an ergliscoVv
order or agreement that provides for production without prior privilege review. Tihespa
agree that entry of this protective order constitutes a non-waiver order under Feidl. BOZ(d)
as set forth herein.

10. NON TERMINATION AND RETURN OF DOCUMENTS

Within 60 days after the termination of this action]udng all appeals, each receiving
party must return all confidential material to the producing party, includingpiks, extracts
and summaries thereof. Alternatively, the parties may agree upon appropthtals of
destruction.

Notwithstanding thigprovision, counsel are entitled to retain one archival copyl o
documents filed with the Court, trial, deposition, and hearing transcripts, correspende
deposition and trial exhibits, expert reports, attorney work product, and consultarpartd e
work product, even if such materials contain confidential material.

The confidentiality obligations imposed by this agreement shall remain in efféc un
designating party agrees otherwise in writing or a court orders ofgerwi

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED this 8" day ofSeptember2018.

DAVIS WRIGHT TREMAINE LLP
Attorneys for Defendants

By: s/ Rebecca Francis
Rebecca Francis, WSBA #41196
1201 Third Avenue, Suite 2200
Seattle, WA98101-3045
Ph: (206) 622-3150; Fax: (206) 757-7700
E-mail: rebeccafrancis@dwt.com

I
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GIBSON, DUNN & CRUTCHER LLP
Attorneys for Defendants

By:

By:

SIRIANNI YOUTZ SPOONEMORE
HAMBURGER
Attorneys for Plaintiffs

By:

JORDAN LEWIS, P.A.
Attorneys for Plaintiff

By: g/ Jordan M. Lewis

PURSUANT TO STIPULATION, IT IS SO ORDERED
IT IS FURTHER ORDERED that pursuant to Fed. R. Evid. 502(d), the production ¢
documents in this proceeding shall not, for the purposes of this proceeding or any otetipg

in any other court, constitute a waiver by the producing party of any gevapplicable to thos

s/ Heather L. Richardson

Heather L. Richardsoffdmitted Pro Hac
Vice)

Richard J. DoreigAdmitted Pro Hac Vice)
333 South Grand Avenue

Los Angeles, CA 90071-3197

Ph: (213) 229-7000; Fax: (213) 229-7520
E-mail: hrichardson@gibsondunn.com
E-mail: rdoren@gibsondunn.com

o Geoffrey M. Saler

GeoffreyM. Sigler (Admitted Pro Hac Vice)
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5306

Ph: (202) 887-3752; Fax: (202) 530-9635
E-mail: gsigler@gibsondunn.com

§ Richard E. Spoonemore

Richard E. Spoonemore, WSBA #21833
Eleanor Hamburger, WSBA #26478

701 Fifth Avenue, Suite 3650

Seattle, Washington 98104

Ph: (206) 223-0303; Fax: (206) 223-0246
E-mail: ehamburger@sylaw.com

E-mail: rspoonemore@sylaw.com

Jordan M. LewisAdmitted Pro Hac Vice)
4473 N.E. 11 Avenue

Fort Lauderdale, FL 33334

Ph: (954) 616-8995; Fax (954) 206-0374
E-mail: jordan@jmilawfirm.com

f any
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documents, including the attornelyent privilege, attorney worproduct protection, or any othg
privilege or protection recognized by law.

DATED this 6th day of September 2018.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

) [print or type full name]

[print or type full address], declare under p€

perjury that | have read in its @ety and understand the Stipulated Protective Order that
issued by the United States District Court for the Weddestrict of Washington on September
2018in the case oA.H. by and through G.H. and L.C., both individually, and on behalf of the
MICROSOFT CORPORATION WELFARE PLAN, and on behalf of similarly situated individuals
and plans, v. MICROSOFT CORPORATION WELFARE PLAN; and MICROSOFT
CORPORATION, Case No. C101889 JCC. | agree to comply with and to be bound by al
terms of thisStipulated Protective Order and | understand and acknowledge that failurg
comply could expose me to sanctions and punishment in the nature of contempt. | sq
promise that | will not disclose in any manner any information or item that is subjdust
Stipulated Protective Order to any person or entity except in strict cowghkath the provisiong
of this Order.

| further agree to submit to the jurisdiction of the United States District Cauthéo
Western District of Washington for the poge of enforcing the terms of this Stipulated Protec
Order, even if such enforcement proceedings occur after termination oftibirs ac

Date:

City and State where sworn and signed:

Printed name:

Signature;
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