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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DENNIS SABLAN MENDIOLA,

e CASE NO.2:17cv-01904DWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A. BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff Dennis Sablan Mendiola filed this action, pursuant to 42 U.S.C. § 405(g), f
judicial review of Defendant’s denial of Plaintiff’'s applications for supp@atal security incom
(“SSI”) and disability insurance benefits (“DIB"J.ursuant to 28 U.S.C. § 636(c), Federal R
of Civil Procedure 73 and Local Rule MJR 13, the parties have consented to have tiais n
heard by the undersigned Magistrate JugeDkt. 3.

After considering the record, the Court concludes the Administraaw Judge (“ALJ")
erred wherhe failed to provide specific and legitimate reasons, supported byastials

evidence in the record, for rejecting medical opinion evidence. Had the ALJ propesigered
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this medical opinion evidencthe residual functional capacity (“RFC”) may haveluded
additional limitations. The ALJ’s error is therefore not harmless, and this mateeised and
remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the Acting Commissioner o
Security (“Commissioner”) for further proceedings cotggiswith this Order.

FACTUAL AND PROCEDURAL HISTORY

On September 22, 201 aintiff filed applicatiors for SSI andDIB, alleging disability a
of December 1, 201%eeDkt. 7, Administrative Record (“AR”) 20. The applicationsre
denied upon initial administrative review and on reconsidergfieeAR 20. ALJ Eric S. Basse
held a hearing on August 2, 2016. AR 41-74. In a decision dated September 6, 2016, the
determined Plaintiff to be not disabled. AR 17-F@e Appeals Councitlenied Plaintiff’s
request for review of the ALJ’s decision, making the ALJ’s decision the finasidecof the
CommissionerSeeAR 1-6; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff’'s Opening Brief, Plaintiff maintains the ALJ erredflaiyling to provide
specific and legithate reasons, supported by substantial evidence in the record, for discol
medical opinion evidence franil) Dr. Geordie Knapp, Psy.Dand(2) Dr. George Ankuta,
Ph.D.Dkt. 9, pp. 16. Plaintiff argues that as a result of these erramsmend for further
administrative proceedingswarrantedId. at 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALJ’s findings are based on legal errmt@pported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}

Cir. 2005) (citingTidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).
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DISCUSSION

l. Whether the ALJ properly considered the medical opinion evidence.

Plaintiff argues the ALJ failed to properly consider medical opinion evideoseDrs.
Knapp and Ankuta. Dkt. 9.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1995) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990Embrey v. Bowerg49 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the recordl’ester 81 F.3d at 83@1 (ating Andrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his grjpretation thereof, and making findingRé&ddick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998) (citildagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

A. Dr. Knapp

Dr. Knapp conducted a psychological/psychiatric evaluation of Plaintiff ich/2015.

d, the

AR 543-47. As part of his evaluation, Dr. Knapp conducted a clinical interview and metus| sta

examinationSeeAR 545-47. On the mental status examination, Dr. Knapp found Plaintiff 1
within normal limits on orientation, memory, fund of knowledge, concentration, or etbstra
thought. AR 546-47.

Dr. Knapp opined Plaintiff was limited in several areas of basic work aesiviie found
Plaintiff moderately limited in his ability to adapt to changes in a routine wttikgeask

simple questions or request assistance, and understand, remember, and persigtyin tasks

1ot
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following very short and simple instructions. AR 545. In addition, Dr. Knapp determined
Plaintiff had marked limitations in his ability to learn new tasks, perform routins taghkout
supervision, and understand, remember, and persist in tasks by following detailexdiamstr
AR 545. Dr. Knapp also opined Plaintiff had marked limitations in his ability to makeesimp
work-related decisions. AR 545. Lastly, Dr. Knapp found Plaintiff sdydimited in four areas
his ability to set realistic goals and plan independently; his ability to communinzhfeegorm
effectively in a work setting; his ability to perform activities within a schedul@taia regular
attendance, and be punctual within customary tolerances without special sapgansl his
ability to complete a normal work day and work week without interruptions from
psychologically based symptoms. AR 545.

The ALJ discussed parts of Dr. Knapp’s opinion and then discountedightywstating:

(1) However, this opinion is basedn a ondime interview/evaluationof the

claimant, (2) and reliesheavily on claimant’s subjective reports of extreme
mental symptoms/limitations (e.g., history of sexual abuse, recurrent
nightmares/recollections; staysroom all day, doesiot leavehouse),(3) while

also notingthat claimant had no history of any psychiatric hospitalizations,
counselingor medications.(4) Additionally, although theclaimant apparently
had difficulties on measuresof memory and concentration (e.g., serial 7

subtractions)and fund of knowledge, heappearedto do well/intact in his

presentationand otherwise as notedby Dr. Knapp (e.g., alert; appropriate
hygiene, attire, personalappearancetogical and progressive speech;“pleasant
and cooperative”; gave consideredanswery. (5) Further, the opinion of
marked/severelimitations are not consistenwith the overall medical record,

including claimant’'sperformance opsychiatric screeninguring thecourseof

treatment,aswell ashis rangeof activities/demonstratetlinctioning, discussed
above (e.g., assessea@s generally intact, alert, oriented, pleasant,understands
andresponddo questions/commandsyanagesactivities of daily living). Other

examinationdhave shown cognitivunctioning atmoreintact levels overtime.

AR 32-33 (numbering and emphasis added) (internal citations omitted).
All five of the ALJ’s reasons for discounting Dr. Knapp’s opinion were legally

insufficient. First, the ALJ discounted Dr. Knapp’s opinion because it was “based orimen

1%

interview/evaluation.” AR 32. An examining doctor, by definition, does not héneating
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relationship with a claimant and usually only examines the claimant oneSae20 C.F.R. 8§
404.1527(c) (effective Aug. 24, 2012 to Mar. 26, 2017). Social Security Administ(&h8A”)
regulations provide the agency “will always considemttgglical opinions” it receives in
assessing a claimant’s disability claiBee idat § 404.1527(b). Accordingly, “[w]hen
considering an examining physician’s opinion . . . it is the quality, not the quantity of the
examination that is important. Discredgian opinion because the examining doctor only saw
claimant one time would effectively discredit most, if not all, examining doctorws.”

Yeakey v. Colvir2014 WL 3767410, at *6 (W.D. Wash. July 31, 2014). As such, discrediting

Dr. Knapp’s opinion bcause he saw Plaintiff once was not a specific and legitimate reason for

doing so.

Second, the ALJ discounted Dr. Knapp’s opinion for relying heavily on Plaintiff's self
reports. AR 32-33An ALJ may reject a physician’s opinion “if it is based to a laxggent on a

claimant’s selreports that have been properly discounted as incredideimasetti v. Astrye

533 F.3d 1035, 1041 (9th Cir. 2008) (citation and internal quotation marks omitted). Notably,
however, a clinical interview and mental status evaluation are “objective meashrels” w
“cannot be discounted as a sedport.”Buck v. Berryhill 869 F.3d 1040, 1049 (9th Cir. 2017).

In this case, Dr. Knapp’s report reveals he conducted both a clinical intervieweatal m
status examination of PlaifftiSeeAR 543-44, 545, 547. Hence, Dr. Knapp’s opinion cannot be
discounted for being based on Plaintiff's self-repd@te Buck869 F.3d at 1049. Moreover, the
Ninth Circuit has acknowledgdabatdue to the nature of psychiatry, “the rule allowing drJ A
to reject opinions based on self-reports does not apply in the same manner to opinidirgrgga

mental illness.’Id. Thus, this was not a specific, legitimate reason to discount Dr. Knapp’s

opinion, as it was unsupported by the record and contrary to binding Ninth Circuit authority.
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Third, the ALJ discounted Dr. Knapp’s opinion because Dr. Knapp noted Plaintiff
reported “extreme mental symptoms/limitations” while also noting Plaintiff “hadstori of
any psychiatric hospitalizations, counseling or medications.” AR 33. Contradictitvwselnea
medical source’s opinion and his own clinical notes is a legally sufficientfioasejecting that
opinion.SeeBayliss 427 F.3d at 1216&ee also Rollins v. Massana?itl F.3d 853, 856 (9th
Cir. 2001) (upholding ALJ's rejection of a medical opinion which was internally incamgiste
However, an ALJ may not reject a medical opinion in a vague or conclusory mannag. As {
Ninth Circuit has stated:

To say that medical opinions are not supportegusfficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does not achieve the level of specificity our prior cases have required, even wher

the objective factors are listed seriatim. The ALJ must do more tfian hos
conclusions. He must set forth his own interpretations and explain why they,
rather than the doctors’, are correct.

Embrey, 849 F.2d at 421.

In this case, the ALJ merely stated Plaintiff's lack of psychiatric hospitializa
counseling, and medications pointed “toward an adverse conclusion” but made “no effort’
explain how these factors contradicted specific findings from Dr. Krizggd. at 422;see also
AR 33. “This approach is inadequat&&e Embrey849 F.2d at 422.

Further, to the extent to the ALJ discounted Dr. Knapp’s opinion for Plaintiff’s éatitur
seek mental health treatment, this, too, was efrafaimant’s failure to seek mental health
treatment until “late in the day” eninsufficient basis on which to find a medical source’s
mental health assessment inaccur@ee Nguyen v. Chater00 F.3d 1462, 1465 (9th Cir. 199
(“the fact that claimant may be one of milliorfspeople who did not seek treatment for a me

disorder until late in the day is not a substantial basis on which to conclude thati§zapts}s

assessment of claimant’s condition is inaccurasgg alsdlankenship v. Bowe®74 F.2d

O)
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1116, 1124 (6th Cir. 1989). Further, as the ALJ acknowledged, Plaintiff received mental h
counseling in 2015 and 2016eeAR 30-31; see also, e.gAR 603-05, 616-17, 652-54
(treatment notes). Therefore, in all, the ALJ’s third reason for rejebtingnapp’s opinion was
error because it was not specific and legitimate nor supported by substadealcevin the

record.See Nguyerl00 F.3d at 146%mbrey 849 F.2d at 421-22.

ealth

Fourth, the ALJ discounted Dr. Knapp’s opinion by again implying Dr. Knapp’s findings

were inconsistent with his clinical observations, noting Plaintiff “appeardd tell/intact in hig

presentation and otherwise noted by Dr. Knapp (e.g., alert; appropriate hygiemepeatsonal
appearance; logical and progressive speech; ‘pleasacbapdrative’; ‘gave considered
answers’).” AR 33. An ALJ need not accept a physician’s opinion that is “inadequately
supported by clinical findingsBayliss 427 F.3d at 1216 (citinGonapetyarv. Halter, 242 F.3d
1144, 1149 (9th Cir. 200L)Here, howeer, the ALJ failed to explain the significance of thes
clinical observations by associating them with specific findings from Dapig. For example,
the ALJ did not explain how the fact that Plaintiff was alert, and had logidgbgressive
speech, unermined Dr. Knapp’s opinion that Plaintiff was severely limited in his ability to
perform activities within in a schedule, maintain regular attendance, and be punittina
customary toleranceSeeAR 33, 545.

Furthermore, the ALJ’s reasoning was not supported by substantial evidencée s
ALJ’s assertion that Plaintiff presented “well/intact” to Dr. Knapp, Dr.pfri& mental status
examination revealed Plaintiff was not “within normal limits” in several areas, ingjunils
orientation, memory, fund of knowledge, concentration, and abstract th&egAiR 54647. It
is impermissible for an ALJ to “chenpick” clinical observations without considering their

context.See Garrison v. Colvjrv59 F.3d 995, 1017 n.22 (9th Cir. 2014) (citation auternal

b

11%
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guotation marks omitted}ee also Reddiclk57 F.3dat 722-23 (finding ALJ erred in assessin
Plaintiff's testimony “by not fully accounting for the context of the makewa all parts of the
testimony and reports”). Thus, as a whole, the ALJ’s fourth reason for discountikgdpp’s
opinion was not specific and legitimate because it was vague and conclusory amgbodesl
by substantial evidence in the record.

Fifth, the ALJ rejected Dr. Knapp’s opinion because he found it inconsistent with th
overall medical record. AR 33. Once again, the ALJ’s finding was conclusory. AlthloaigtlLd
described aspects of the medical recestich as Plaintiff's “performancen@sychiatric
screenings” and “demonstrated functionirghe ALJ failed to relate any of these descriptior
to particular findings by Dr. Knapp. For instance, the ALJ did not explain how iRiaiability
to manage “activities of daily living” undermas Dr. Knapp’s opinion that Plaintiff is severely
limited in his ability perform activities within a schedule or maintain regular atteadaes a
normal work day and work week on an ongoing b&eeAR 33, 545. The ALJ also did not, fq
example, explain how Plaintiff appearing “alert” and “oriented” in the medicatdemmtradicts
Dr. Knapp’s finding that Plaintiff is severely limited in his abilitycommunicate and perform
effectively in a work settingSeeAR 33, 545. Therefore, the ALJ’s fifth reason for discountin
Dr. Knapp’s opinion was not specific and legitimate or supported by substantial evifleace
Embrey 849 F.2d at 422 (an ALJ cannot merely state facts he claims “point toward an ad
conclusion and make[] no effort to relate anytase objective factors to any of the specific
medical opinions and findings [he] rejects”).

In addition to being vague and conclusory, this reason from the ALJ was error be
the ALJ gave greater weight to other examinations over Dr. Knapp’s examnimnathout

explanation. An ALJ errs when he rejects a medical opinion or assigns it little weighe whi
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asserting without explanation that another medical opinion is more persu&avason 759
F.3d at 1012L3. Here, the ALJ briefly assertepb]ther examinations have shown cognitive
functioning at more intact levels over time.” AR 33 (citation omitted). But the ALJ faoledfer
any explanation as to why the “other examinations” are entitled greeaigntwhan Dr. Knapp’s
examinationSeeAR 33. Moreover, in referencing the “other examinations,” the ALJ cited
Administrative Record Exhibit 19F — a record consisting of treatment requaidsiag 387
pagesSeeAR 588-974. Hence, given the ALJ’s lack of explanation and clear citation, the
is unable to ascertain why these other examinations are entitled to gregtertinem Dr.
Knapp’s examinatiorSeeBlakes v. Barnhart331 F.3d 565, 569 (7th Cir. 2003) (“We requif
the ALJ to build an accurate and logical bridge from the evidencesjocgmclusions so that
we may afford the claimant meaningful review of the SSA’s ultimate firsdihgrhus, the
ALJ’s fifth reason for discounting Dr. Knapp’s opiniaras not specific and legitimate.

The ALJ failed to provide any specific and legitimegason, supported by substantial
evidence, for giving Dr. Knapp’s opinion little weight. Accordingly, the ALligeér Harmless
error principles apply in the Social Security contékblina v. Astrue674 F.3d 1104, 1115 (Otf
Cir. 2012). An error is harmleonly if it is not prejudicial to the claimant or “inconsequentia
to the ALJ’s “ultimate nondisability determinatiorStout v. Comm’r Soc. Sec. Adm#b4 F.3d
1050, 1055 (9th Cir. 20063ee Molina674 F.3d at 1115. The determination as to whether g
error is harmless requires a “casgeecific application of judgment” by the reviewing court, bag
on an examination of the record made “without regard to errors’ that do not aff@etrties’
‘substantial rights.”Molina, 674 F.3d at 11189 (quotirg Shinseki v. Sander§56 U.S. 396,

407 (2009)).
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In this casehadthe ALJ properly considered Dr. Knapp’s opinion, the RFC and the
hypothetical questions posed to the vocational expert (“VE”) may have included additiong
limitations. For instance, theAZ and hypothetical questions may have reflected Dr. Knapp|
opinion that Plaintiff was moderately limited in his ability to conduct very shorsanple
instructions. The RFC and hypothetical questions may have also contained tielnsithat
Plaintiff would be severely limited in his ability to perform activities within a schedueéntain
regular attendance, and be punctual within customary tolerances without spperaision; ang
his ability to complete a normal work day and work week without interruptions from
psychologically based sympton#ss the ultimate disality decision may have changed had th
ALJ properly considered Dr. Knapp’s opinion, the ALJ’s error is not harmless andeiequi
reversalSee Molina674 F.3d at 1115.

B. Dr. Ankuta

Dr. Ankuta conducted a psychological diagnostic evaluation of Plaintiff on January
2015. AR 468-71. As part of the evaluation, Dr. Ankataewed Plaintiff's history and illnessg
with him, and reviewed a disability report from th8A AR 468-69. Dr. Ankuta also conductg
a mental status examination of Plaintiff. AR 470. Dr. Ankuta provided a medical source
statement at the end of his evaluati®aeAR 471. In relevant part, Dr. Ankuta opined Plainti
“did not demonstrate the ability to think abstractly.” AR 471. Further, Dr. Ankuta detam
Plaintiff's “memory may not be adequate for recalling simple or complexutigins at work,”

and his “attention and concentration were fair to poor.” AR 471. Dr. Ankuta also noted PIz

“may have math anslpelling difficulties that make it difficult for him to answer mental status

guestions that test attentiolAR 471.

S
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In addition,while Dr. Ankuta foundPlaintiff “could functional socially in a competitive
work situation,” he wrote Plaintiff “may have fidulty tolerating the emotional stress of
competitive work.” AR 471. Dr. Ankuta also determined Plaintiff “probably has somanga
issues that make it difficult for him to understand his medical care.” AR 471y,llast Ankuta
wrote that many of Plaintiff's issues could be improved with treatment, but thiddke a year
or two,” and “it is difficult to predict how much improvement is likely.” AR 471.

The ALJsummarized Dr. Ankuta’s opinion, and th&tated:

Dr. Ankuta’s opinion is give some weiglparticularly with regard to claimant’s

educational limitations and difficulties with math calculations, which are

accounted for to some degree in the residual functional capacity assessment s4
forth in this decision, including limitations to unskilled work involving only
simple, routine tasks and no interaction with the public.

AR 32.

The ALJ “need not discuss all evidence presentéméent ex rel. Vincent v. Heckler

739 F.2d 1393, 1394-95 (9th Cir. 1984). However, the ALJ “may not reject ‘significant probative

evidence’ without explanationFlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 1995) (quaotir
Vincent 739 F.2d at 1395). The “ALJ’s written decision muatesreasons for disregarding
[such] evidence.1d. at 571.

In this case, the ALdaveDr. Ankuta’s opiniorfsome weight' AR 32. The ALJ failed,
however, tcstate any reason faerhy hedisregarded Dr. Ankuta’s opinion and gave it only
“some weight” rathethanfull weight. SeeAR 32. Defendant contends the ALJ did eatin
failing to account for all parts of Dr. Ankuta’s opinion because Dr. Ankuta merelydpine
Plaintiff “may” be limited in certain areaBkt. 12, pp. 2-3. Plaintiff, on the other hand,

maintains Defendant’'s arguments are impermisfibtause “the ALJ did not rely on Dr.

ot
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Ankuta’s use of the word ‘may’ to explain why he was not incorporating Dr. Ankuta’'soogin
into the RFC. Dkt. 13, p. 2 (citingonnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)).

Sincethis matter is beingemandediue to the ALJ’s harmful error regarding Dr.
Knapp’s opinion, the Court declines to consider whether the ALJ committed harmfuhenisr|
consideration of Dr. Ankuta’s opinion. The Court instdadcts the ALJ to reconsider Dr.
Ankuta’s opinion in light of his treatment of Dr. Knapp’s opinion on remand. Fuititee ALJ
intends to discount any part of Dr. Ankuta’s opinion on remand, he is ditectémte a reason
for doing so.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remanded for further administrative proceedings in acemdith the findings

contained hereirillhe Clerk is directed to enter judgment for Plaintiff and close the case.

ol

David W. Christel
United States Magistrate Judge

Datedthis 1stday ofJune, 2018.
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