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br, Inc. v. Ovivo USA, LLC et al

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
DIGITAL MENTOR, INC.,

Plaintiff, Case No. C17-1935-RAJ

ORDER

V.

OVIVO USA, LLC; OVIVO US
HOLDING INC.; VALERE
MORISSETTE; MARC BARBEAU;
DOES 1-20,

Defendants.

This matter comes before the Court on fi#iDigital Mentor, Inc.’s (“Digital”)

Motion for Preliminary Injunction.Dkt. # 38. Defendants oppothe Motion. Dkt. # 45,

For the reasons that follow, the CoDMENI ES Plaintiff's Motion for Preliminary
Injunction.

. BACKGROUND

Digital is an engineering consulting sex that developed a mobile computing
system, DigitalMentor, for the waste andstewater industry to allow companies to
monitor and maintain their equipment on mobiévices. Dkt. # 1 § 1. Defendant Ovi
USA, LLC provides equipment for watendwastewater treatmefacilities throughout

the United States and around the wharldi. T 2. In March of 2014, Digital marketed

! Defendant Ovivo US Holding Inc. is a Bevare corporation &t owns Ovivo USA,
LLC. Defendant Ovivo, Inc., is@anadian corporationdb owns Ovivo US Holding Inc.
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DigitalMentor to Ovivo for use in their facilés and in conjunction with the sale of thejir

equipment. The parties thentered into a licensing agment (“Master Agreement”).
Pursuant to that licensing agraent, Digital agreed to citeaand license DigitalMentor
for Ovivo’s facilities and customers undbe name “DigitalOPS” and Ovivo granted
Digital a non-exclusive liméd license to Ovivo’s Standard Operating Procedures
(“SOP”), manuals, technical drawings, etc. BkiL1-1 at 10; Dkt. # 23 at 5. On or ab(
November 1, 2014, Digital and Ovivotered into a Non-Biclosure Agreement
(“NDA"). Dkt. #1 § 127.

On December 29, 2017, Digital filedComplaint against Ovivo seeking
injunctive relief, alleging that Ovivo violatedtle Defend Trade Secrets Act, 18 U.S.C.
1836,et seq (“DTSA”), the Racketeer Influemd and Corrupt Organizations Act
("RICO"), 18 U.S.C. 1961et seq, and committed trademark and copyright infringem¢
Digital also brings a breach of contract claind@everal other state lashaims. Dkt. # 1
On January 24, 2018, the Court grantedital’s Motion for Temporary Restraining
Order. Dkt. # 35. On Febary 12, 2018, the Court heddhearing on whether the
temporary restraining order (“TRO”) should &@nverted into a preliminary injunction.

. LEGAL STANDARD

A preliminary injunction isan “extraordinary remedy that may only be awarde(
upon a clear showing that the plaintiff is entitlecdth relief.” Winter v. Nat. Res. Def
Council, Inc, 555 U.S. 7, 22 (2008). To obtamreliminary injunction, Digital must
show that (1) it is likely to stceed on the merits, X& is likely to suffer irreparable harr
in the absence of preliminarylied, (3) the balance of equisdips in its favor, and (4) a
injunction is in thepublic interest.Stormans, Inc. v. Selecky86 F.3d 1109, 1127 (9th

Cir. 2009). “A preliminary injunction is apppriate when a plaintiff demonstrates that

Dkt. # 1 1 3. Defendant Valere Morissatt&/ice President of Ovivo USA, LLCld. { 6.
Defendant Marc Barbeau is President ofVOMUSA, LLC, and President and CEO of Ovivo,
Inc. Id. § 7. For the purposes of this Motion, @eurt will refer to all of the Defendants
collectively as “Ovivo”.
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serious questions going to the merits wergehand the balance of hardships tips shg
in the plaintiff's favor.” All. for the WildRockies v. Cottrell632 F.3d 1127, 1134-35
(9th Cir. 2011). This is onlgppropriate as long as theapitiff also shows there is a
likelihood of irreparable injury and thatdhnjunction is in the public interesid.

[11.  DISCUSSION

A. Likelihood of Successon the Merits

1. Defend Trade Secrets Act Claim

Under the DTSA, “[a]n owner of a trade seicthat is misappropriated may bring
civil action . . . if the trade secret is relatech product or service used in, or intended
use in, interstate or foreign commercd8 U.S.C. § 1836(b)(1). A trade secret is
defined as:

all forms and types of financial, buss®e scientific, technical, economic, or
engineering information, including fiarns, plans, compilations, program
devices, formulas, designs, prototypegthods, techniques, processes,
procedures, programs, or codesgeter tangible or intangible, and
whether or how stored, compiled, or memorialized physically,
electronically, graphically, photographically, or in writing if—

(A) the owner has taken reasonable measures to keep such information
secret; and

(B) the information derives independent economic value, actual or
potential, from not being generakyown to, and not being readily
ascertainable throughgper means by, another person who can obtain
economic value from the disclosweuse of the information.

18 U.S.C. 8§ 1839(3)(A)(B). “Misappropriatioiricludes both acquisition and disclosu
of trade secrets. 18 U.S.C. 88 1839(5)(A|®. Digital argues that DigitalMentor was
“the first mobile digital software systethat provided intiive, interactive and
comprehensive access to mamnarce, troubleshooting asdpport information relating
to equipment and assets within a waterawadtewater treatment facility or plant.”
However, Digital fails to idntify what “innovative features” of DigitalMentor it

considers to be a trade secret. Other fhgital’'s contention that DigitalMentor is the
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“first of its kind in the wateand wastewater treatment irstity” and that it entered into
an NDA in order to keep itgonfidential, proprietary, and Waable information” secret,
Digital provides no furtheconvincing argument or explanation as to how that
information meets the deifition of a trade secreinder 18 U.S.C. § 1839.

“A plaintiff seeking relief for misappropation of trade secrets must identify the
trade secrets and carry the burdéshowing that they exist. MAI Sys. Corp. v. Peak
Computer, Ing 991 F.2d 511, 522 (9th Cir. 1993). the extent that Digital argues thg
DigitalMentor’s “processes, technology, andteyn” are a trade secrdétfails to identify
what processes, what technolpgynd what system it is sealito protect. Digital argue
repeatedly that its product is innovativehiow it interacts with users/operators, stating
that DigitalMentor’s intellectual property mprised of “a complex algorithm and
process which collects information and inpiuten many different devices and collectiq
methods and like a brain, processes and gifbugh them, and produces on the other
side, an action to perform a task based eririput and steps on how to perform the ta
supported by very clear, multimedia support infation.” Dkt. # 58 at 4. Digital fails t(
identify what this algorithm is, and what about DigitalMentor’s inteoacwith users is g
trade secret.

Simply stating that an algitinm exists and indicating # it collectanformation,
produces an action, and indicates how to perfthat action is not enough information
determine whether Ovivo hasisappropriated that algoritftmSeeMAI Sys. Corp 991
F.2d at 522 (9th Cir. 1993)$ince the trade secrets are gipecifically identified, [the
Court] cannot determine whether Peak hasampropriated any trade secrets by runni
the MAI operating software and/or diagnosaftware in maintaining MAI systems for

its customers.”). The Court does ppine on whether DigitalMentor’s processes,

2 Digital’s brief comparison of DigitalMentand the GPS navigation application WAZ
is not persuasive. While Digital appears tacbeparing the algorithms and processes in bot|
products, simply stating that they are g&mand that WAZE is innovative does not
automatically indicate that DigitalMentor alsontains a similarly finovative” algorithm and
process without further details or information.
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technology, system, or interaction with usarns actually trade secrets, only that Digita

fails to identify exactly whathose trade secrets are and fails to carry its burden to sk

they exist. Therefore, Digitéails to show a likelihood cduccess on the merits and fails

to raise “serious questions” goingttee merits of its DTSA claim.
2. Copyright Infringement Claim

“[A] plaintiff who claims copyright infrngement must show: (1) ownership of a
valid copyright; and (2) that éhdefendant violated the copyhit owner's exclusive right
under the Copyright Act.’Ellison v. Robertsar357 F.3d 1072, 107@®th Cir. 2004); 17
U.S.C. 8§501(a). In order to bring a cagyt infringement claim, there must be
registration of a copyright. 15 U.S.C. 8§ 44)1(“[R]eceipt by the Copyright Office of a
complete application satisfies the igation requirement of § 411(a)Cosmetic ldeas,
Inc. v. IAC/Interactivecorp 606 F.3d 612, 621 (9thiCR010). Digital submits a
declaration and a list of applications filed Digital with the U.S. Copyright Office in
support of their contention that theletl copyright applications related to
DigitalMentor’s “processes, technologyagibrm, and system.” Dkt. # 40.

Digital alleges that that Ovivo infringed on its copyris because Ovivo “copied
DigitalMentor’s software program, preparadlerivative work based on DigitalMentor,
and distributed copies to the public.” D¥t38-1 at 21. Digital contends that these
alleged actions infringed its exclusive rights as copyright owners to the DigitalMent

software system. “Becauseelit evidence of copying i®ot available in most cases,

plaintiff may establish copymby showing that dendant had access to plaintiff's work

and that the two works are ‘suastially similar’ in idea and iexpression of the idea.”

Smith v. Jacksqr84 F.3d 1213, 121@®th Cir. 1996). “Where a high degree of access i

shown, we require a lower standarcpobof of substantial similarity.’Swirsky v. Carey
376 F.3d 841, 844 (9th Cir. 20045 amended on denial of regug. 24, 2004).
“In determining whether two works are stdogtially similar, [the Ninth Circuit]

employ[s] a two-part analysis: an objective exdiirtest and a subjectivarinsic test.”
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Swirsky 376 F.3d at 845 (9th Cir. 2004). Téerinsic test “considers whether two
works share a similarity of ideas and exgsien based on external, objective criteria.”
Smith 84 F.3d at 1218. If the plaiff satisfies the extrinsic g, then the intrinsic test
asks whether an “ordinarygasonable observer” would fiadsubstantial similarity of
expression of the shared iddd.

The parties do not disputeathOvivo had access to Digital’'s product. However
Digital fails to show that Ovivo’s product fsubstantially similar'to DigitalMentor in
execution. First, as with Digital’'s DTSA clan, it is unclear what aspects of
DigitalMentor’s software program Digital aties are protected. Digital does not subn
its copyright applications any further details as twhat these applications are
attempting to protect by copyright. Dkt. # 40he provided list of applications does n
have sufficient information to make this deteration. Second, Digitdails to show that
the two products are substantiadiynilar under either the extisic or intrinsic tests.

While Digital alleges that WaterExpert“\@rtually identical in appearance,
design, and functionality to DigitalMent a demonstratioand explanation of
WaterExpert indicates otherwise. Dkt. # Big&aring Transcript &22-28. For example,
Digital states several times that Digita#htor was meant to hesed without a web
connection, while Ovivo represents that Waigréit is a cloud-based mobile applicatic

SeeDkt. # 60; Dkt. # 45. Ovivaontends that DigitalMentas an “aggregator of third-

party iPad apps run from a PD#th hyperlinks.” Dkt. # 4] 66. While Digital dispute$

this description of DigitalMentor, it doesinarovide any convincing argument that its
product is not a PDF-based product that setie third-party applications, instead relyin
on its arguments regarding its algorithnstgoport its contention that Ovivo copied
Digital's copyrights and that the products arbrfast identical” to the user. Dkt. # 60.

As noted above, Digital does not explaihat this algorithm is, only describing
what it does in general terms. Digital egpedly refers to thalgorithm’s ability to

“winnow down” information and “formulata predictive action” or “come up with the
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next step.” Dkt. # 60 at 10 (“This algonthconsiders data in context of location and

state of the equipment . . . . DigitalMentor take . data and files, integrates it with ouf

algorithm for database location and retak and creates a platform . . .Sge also
Hearing Transcript at 49 (“. . . [Ovivo] refed to DigitalMento as distilling down.
That's the winnowing down process . . . thhility to take a piece of equipment, take i
down to its basic elements, to formelat predictive action based on the winnowing
down. ... That's a process, that's agasithm that Ovivo wanted. . . .”); Hearing
Transcript at 12. Ovivo does not dispute tDagital created instructive content for use

based on information collected from wastewateatment operators and plants. Heari

Transcript at 17 (“[Digital] hd the ability to take informain based on interviews of the

operators and . . . go onto the site, gefrth@mation . . . and they would distill it down
into instructions . . . how-to videos .”). However, Ovivo disputes that WaterExpert
copied this content or thataltontent is included in theqauct. To the extent that
Digital is arguing that this algorithm citea the content tha loaded onto
DigitalMentor, Ovivo contends that any Digéentor-created content is not present in
WaterExpert. Hearing Transcript at 41. the extent that Digital is arguing that the
algorithm is the connector between the initigluhof information and instructions for tf
user as to the next step, Digital fails kme that Ovivo copied th specific connector
when it created WaterExpert, thrat the operation of Digillslentor as a rsult of this
connector is substantially similar tioe operation of WaterExpert.

Digital contends that DigitalMentor 8milar to WaterExperin that it is a
database-structured platfornatisyncs with a cloud server and that its functionality is
same as WaterExpert. Dkt60. However, Digital's desption of both products is
deceptively simplistic. After review dfie evidence and argunmesubmitted by both
parties, it appears that Digl creates a PDF-based platform, or the DigitalMentor
product, based on user-specific data availabbeesttion. This plérm connects to the

cloud server “only for platform updates.ld. In contrast, WaterExpert is a mobile
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application that can be dmloaded to any mobile device. Instead of syncing
occasionally for platform updates, WaterEstpmulls information directly from a cloud
server. Hearing Transcript at 22-28. WBbgert has “live conectivity between Ovivo
and the customer’s live access to its own fptkata,” data moniting, and provides

trendlines for different egpment. Dkt. # 46.Customers can also manage multiple

users, send alerts by email and text messagmtain service logs, and create recurring

maintenance tests. Digital does not disphét these differences between the product
exist, only that “Ovivo wouldhot have gotten to whereis without DigitalMentor’s
technology.” Dkt. # 60 at 9. Digital faite show that DigitalMntor is substantially
similar to WaterExpert based on extal, objective criteria.

Even if Digital satisfied thextrinsic test for substantial similarity, Digital fails t(
show that an “ordinary, reasonable observer” would find a substantial similarity of
expression of the shared idea. Despite itsasuidns that that WatExpert is “virtually
identical in appearance, design, and funclignto DigitalMentor,” and that “[t]o the
end user our products are akhalentical,” the products @mnot identical in design or
appearance, and are not substantially smmldunctionality. Bah products were built
for use in the water and wastewater treatmahistry and both pwvide the user with
access to data relevant to the industrgt &is equipment, i.e. equipment manuals,
standard operating proceduransd instructive videos. Howevyehese shared traits alof
are not sufficient to show that these prodaets“virtually identical” to the end user.
Similarity of idea alone does not establishtttwo works are “substantially similar”, the

works must also be similam execution. Review of the submitted evidence and the

parties’ arguments show that these prodaotsnot substantially similar based on eithe

objective or subjective criteria. Therefore, Digital fails to showelihkod of success g
its copyright infringement claim.
3. Breach of Contract Claim

This Court granted Digitad' motion for temporary restraining order on the basi
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its likelihood of success of its breach of gawt claim. Dkt. # 35. Based on the
information available on the cerd at the time, Ovivo’argument that they did not
breach the NDA because any infation used by them was not confidential or was th
intellectual property to use, was not convimcinHowever, after review of the parties’
submissions, the balance of the record, thedarguments presented at the preliminary
injunction hearing, the Court finds that @& now fails to shova likelihood of success
of its breach of contract claim.

The NDA between the partistates that information that Digital revealed to
Ovivo regarding DigitiMentor is confidential and th&vivo is not to “disclose,
reproduce, summarize and/ostlibute” that information, anid not to “reverse enginee
decompile, or disassemble any softwareldssd by [Digital] under the terms of [the
NDA].” Dkt. # 11 Ex. A. The parties alsmtered into a Mastéxgreement in addition
to the NDA. Pursuant to ¢hMaster Agreement, Ovivo aggd not to distribute or sell
Digital's “products” or “modules”, or to “rodify, adjust or amend any Module or any
Digital Mentor product.” Dkt. # 24 Ex. A.

Digital argues that Ovivo breached bdiie NDA and the Master Agreement by
re-designing the structure and layout ofitalMentor and working to improve graphicy
and the functionality and flowf the product. Dkt. # 58However, this “re-design”
refers to the changes Ovivo deto DigitalOPS while thparties were developing that
product pursuant to thelicensing agreementd. This specific alleged breach is not
relevant to Digital's request for prelinany injunction of WaterExpert and is not
appropriately a basis for gramgy it. Digital’s claim that Owo marketed this version of
DigitalOPS in violation of these contractsaisimilarly inappropriate basis for granting
an injunction of WaterExpertDigitalOPS was the version digitalMentor that Digital
and Ovivo created for Ovivo. \ilb Digital may disagree whether
DigitalOPS/DigitalMentor are &erent than WaterExpert, Bital does not contend that

its allegations regarding this specific “resgg”, or the alleged nmketing of that “re-
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design” are in reference to WaterExpert.

Digital also contends that Ovivo usedatscess to DigitalMdnr pursuant to the
Master Agreement to reverse engineer aadldigital’s technology in violation of the
NDA. Digital supports thiglaim by referring to stateamts allegedly made by Mr.
Kaveh Someah, a former vice president of@hergy division of Ovivo. Digital alleges
that Mr. Someah informed thetiat Ovivo’s intention was tsteal Digital’s intellectual
property and acted accordingly. Howeu@igital does not prode any testimony or
declaration from Mr. Someah to support i@icl. Digital contends that Mr. Someah
would testify in support of thesstatements if subpoenaed as being unduly influence
by an independent lawsuit being brought agahim by Ovivo. Oiwo disputes these
allegations, and contends that Mr. Someéahies making these statements. Attemptir
to determine whether these statements \aeteally made without more information

would involve credibility determistions that would be inapprogte at this stage in thes

proceedings. Therefore, the Court will nohsmler these allegations when determining

whether Digital has shown a likelihoadl success of this claim.

As explained in detail above, Digital fatls show that WaterExpert is a “pirated
copy” of DigitalMentor. Digtal alleges that Ovivo stoBigitalMentor’s “algorithm and
process”, but fails to fully explain whttis algorithm is. Ovivo represents that
WaterExpert does not make use of any ennthat may have been created by this
algorithm, and was not developesing a copied version of this algorithm. To the ext
that Digital argues that the algorithm is th@weector between the initial input of data &
an “action to perform a task based on thmuirand steps on how perform the task,”
Digital fails to show that Ovivo copidtiis specific conndor when it created
WaterExpert. The products are not, asifalglleges, identical in design, appearance
and functionality, therefore, a comparistoes not support Digital’s arguments.

Digital’'s remaining support for its atb@ations consists of assumptions and
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circumstantial evidende Digital argues first that the tigline of events leading to the
introduction of WaterExpert supports its clainpecifically, Digithcontends that the
alleged precursor to WaterExpert, Ovivo Corine@s a failure, and that it was only aff
the introduction of DigitalMetor that the “vision” for WeerExpert was presented and
then developed. Digital points to, amonpestdates, Ovivo’s introduction of Ovivo
Connect in 2013, the beginning of DirectdiDigital Strategy andlarketing for Ovivo,
David Williams’ involvement with Ovivo Conneat May of 2013, Digital’'s presentatio
of DigitalMentor to Ovivo in March of 2014, Mr. Williams’ promotion to Global
Marketing Manager in October of 2014, gigning of the Master Agreement in Augus
of 2015, Ovivo’s hiring of Biztech Conkancy (“Biztech”) to do programming work,
and Mr. Williams’ presentation of WaterExpertRaital on December 8, 2016.

Dkt. # 28; Dkt. # 58. Digitatontends that this timeline effents reveals that after Oviy
Connect proved to be unsatisfactory in 208, Williams met withDigital and decided
to use DigitalMentor’s technology and infaation to build a competing product. He
then allegedly presented tHigsion” to Ovivo and wagpromoted to Global Marketing
Manager due in part to this pfanDigital also contenddhat Ovivo then began to
implement this plan by signing the Masterr@gment and NDA in order to gain acces
DigitalMentor. Digital contends that Ovawdid not hire Biztech until March 28, 2016,
after Digital completed all orders with @@ and provided therwith the requested
revisions, or after Ovivo had “everything it ngad| for WaterExpert.” Dkt. # 28; Dkt. 4
58.

While the timeline of eventas alleged by Digital is corssent with its version of

3 Digital cites to quotes from transcriptsroéetings between Diigl and Ovivo in both
its Motion and Reply. However, these transcriptaudio were not provided to the Court. Th
Court declines to grant a prelmary injunction on the basis of evidence that is not properly
supported.

4 After review of the evidence submitted by the parties, several of the dates provide
Digital in its Reply are not substantiated by recdrherefore, to the extent that elements of
Digital’s suggested timeline are not supported, thiynot be considered for purposes of this
Motion.
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events, the timeline is also castent with Ovivo’s version of events. Ovivo asserts th
WaterExpert is a completely separate picidrom DigitalMentorthat has been in
development since 2012. According to Qui®vivo began its development of Ovivo
Connect, in 2012. In 201&1r. Williams took over dedepment and deployment of
Ovivo Connect and presid a written proposal to expanetthroduct. In October 2014
Mr. Williams is selected to become Global tdeting Manager allegiy due in part to
his experience and vision for developing andmtaning Ovivo Connect. Dkt. # 28. In
January of 2014, Ovivo contends that Mfilliams developed a me prototypeof Ovivo
Connect that included many of the funasdDigital alleges originated with
DigitalMentor. However, unlike in Digital'sersion of events, Ovivo contends that it
reached out to Biztech in Jamyaf 2015 to asst with programming features for Ovivq
Connect. Ovivo further contends that infhpf 2016, Ovivo expaded its retention of
Biztech to include other development wolBy September of 2016, before Ovivo’s
presentation to Digital, WaterExpert wasdgdor launch. Dkt. # 45. Therefore, a
comparison of substantiatedteis and both partiesersion of the events leading to the
development of WaterExpert does noeafically provide support for Digital’s
allegations. Digital’s argument that the timeliof events reveals that Ovivo used Dig
to gain access to their condidtial information in order toopy DigitalMentor, falls flat.
Digital also argues that DigitalMentortesirability as a product and Ovivo’s
actions and statements indicating a desiqgutchase DigitalMentor are further suppor,
for its contention that Ovivdid not have a workg product in development. However
Ovivo does not dispute that Ovivo Connedat dot yet have all the functioning featureg
that they wanted, thaélhey were interesteid Digital's contentand that DigitalMentor
was needed at that time 10 & specific client need. Hearing Transcript at 30-31. Th
Ovivo’s desire to purchase DigitalMentor could plausibly have originated out of its
for a stop-gap until their own product cold completed and because of its admitted

desire for Digital’s content. The partnlens between the parties and DigitalMentor’s
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desirability as a product do hprovide support foDigital’'s statement of the case.
Digital provides no other convincing argumet support its theorhat Ovivo breacheq
the NDA by reverse engineering Digitateftware or using Digital’'s confidential
information. Therefore, Digital fails tdew a likelihood of success of it breach of
contract claim.

While a preliminary injunction is appropte when a plaintiff demonstrates that
serious questions going to the merits wergehand the balance of hardships tips shg
in the plaintiff's favor, “when a plaintiff Isafailed to show the lédihood of success on
the merits, [the Court] need not cates the remaining three element<>arcia v.
Google, Inc, 786 F.3d 733, 740 (9th Cir. 2015) (citiAgs’n des Eleveurs de Canards
d’'Oies du Quebec v. Harrig29 F.3d 937, 944 (9th CR013)) (internal quotations
omitted). While Digital bringseveral other claims in itSomplaint, it makes no other

arguments regarding the merits of these clamis Motion for Preliminary Injunction.

Therefore, the Court will not consider whet Digital has a likelihood of success on it$

remaining claims for the purposes of tMstion. As Digital has failed to show a
likelihood of success or serious questions goinipéomerits of its @ims, the Court nee
not consider the remaining three elemaitdhe preliminary injunction analysis.

Digital's Motion for Préiminary Injunction iSDENIED.

V. CONCLUSION
Based on the foregoing, the CoDMENI ES Plaintiff's Motion for Preliminary
Injunction andL IFTSthetemporary restraining order currently in pl@e. Dkt. # 38.

DATED this 21st dayf February, 2018.

V)
The Honorable Richard A. Jones
United States District Judge
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