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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

KATE JOHNSTON et al.,
Plaintiffs,
V.
AC JV, LLC d/b/a FATHOMEVENTS,
REGAL ENTERTAINMENT GROUP,
AMC ENTERTAINMENT INC.,and
CINEMARK HOLDINGS, INC.,

Defendans.

THIS MATTER comes before the Court on Defendants Regal Entertainment Group

CASE NO.C18-11MJP

ORDERGRANTING MOTION TO
DISMISS AND MOTION FOR
JUDGMENT ON THE PLEADINGS

AMC Entertainment, Inc., and Cinemark Holdings, Inc.’s Motion to Dismiss (Dkt18) and

Defendant Fathor&vents Motion for Judgment on the Pleadings (Dkt. No. 2RAaving

reviewed the Motions, the Responses (Dkt. Nos. 28, 29), the Replies (Dkt. Nos. 30, 31) af

related papersaand having considered the submissions of the parties at oral argument, the

GRANTS the Motion to Dismiss and GRANTS the Motion for Judgment on the Pleadings.
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Background

This casarises undethe Americans with Disaltities Act, 42 U.S.C. § 1210%t seq.
(“ADA”) and the Washington Law Against Discrimination, RCW 49¢d&eq(“WLAD").
(Dkt. No. 1.) Plaintiffs include individuals with deafness and severe hearing loss, and seek
compel Defendants Regal Entertaint@&noup (“Regal”’), AMC Entertainment, Inc. (“AMC”"),
and Cinemark Holdings, Inc. (“Cinemark9ollectively, the “Movie TheateDperators”to
provideclosedcaptioning for productions distributed by Defendant Fathom Events (“Fathor

Closedcaptions arg@roduced as followsAfter a movie studio creates a movite,
contracts with a thirgbarty to prepare closechption tracks. (Dkt. No. 1 at  16.) Spoken
dialogue and other sounds are put into text, and those tratteg-with the movies-are
distributedto theatersas part ofa “digital data package.”ld. at § 17; Dkt. No. 18 at 3.)
Theaters make tBecaptions available to viewevdth hearing lossethrough captioning device
includingglasses oviewing screens (Dkt. No. 1 afff 1718; Dkt. No. 18t 3) Because most
movies are distributed with closed-caption tracks, the Movie Thégeratorsnake captioning
available for “virtually all” of the movies they show. (Dkt. No. 1 at § 16; Dkt. No. 18 at 3.)
notable exception occurs when the MoVleaterOperatorshow content distributed by
Fathom. Fathom distributes-to theMovie Theater Operatoend others-special content,
including classic movies, opera and stage performances, andfonddkevisionspecialqthe
“Fathom Content”). Ifl.) With few exceptions, Fathom does pobduce odistribute
closedcaption tracksor this content, and accordingly, tMovie Theater Operatodo notmake
its content available viewers with hearing loss (Id.; see alsdkt. No. 18 at 3-4.)

TheMovie Theater Operatorsiove to dismiss (Dkt. No. 18.) Fathom movésr

judgment on the pleadings. (Dkt. No. 27).

to

n”).

[92)

A
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Discussion
. Legal Standard
A. Rules12(b)(6) and 12(c)
The Court may dismiss a complaint for “failure to state a claim upon which relief ca
granted.” Fed. R. Civ. P. 12(b)(6). “A complaint may fail to show a right of ralieér by

lacking a cognizable legal theory or by lacking sufficient facts allegdér a cognizable legal

theory.” Woods v. U.S. Bank N.A., 831 F.3d 1159, 1162 (9th Cir. 2016). In ruling on a Rule

12(b)(6)motion, the Court must accept all material allegations as true and construe tharto

in the light most favorable to the non-movant. Wyler Summit P’Ship v. Turner Broad. Sys

135 F.3d 658, 661 (9th Cir. 1998). The complaint “must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fash€roft v. Igbal, 556

U.S. 662, 678 (2009) (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (1955)). A

complaint that offers “labels and conclusions” or “a formulaic recitation oflémaents of a
cause of action” will not suffice, nor will “naked assertions” devoitfurther factual
enhancement.’ld.

The standard of review for a motion for judgment on the pleadings under Rule 12(c

“functionally identical” to that for a motion to dismiss under Rule 12(b)(6). Dworkin v. étus

n be

mpla

, Inc.,

is

tl

Magazine, InG.867 F.2d 1188, 1192 (9th Cir. 1989). Thus, dismissal on the pleadings is proper

only if “the movant clearly establishes that no material issue of fact remaesésolved and

that he is entitled to judgment as a matter of laM¢Glinchy v. Shell Chem. Co., 845 F.2d 80

810 (9th Cir. 1988).
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B. ADA

Title 11l of the ADA prohibits places of public accommodation from denyinghdiezh
persons “opportunities to participate in goods and services provided by an entitpnand fr
offering disabled persons goods and services that are not equal to those provided tdotexh-
customers.”_Seé2 U.S.C. § 12182(b)(1)(A)((#). “To prevail on a Title Il discrimination
claim, the plaintiff must show that (1) she is disabled within the meaning of the ADie(2)
defendant is anate entity that owns, leases, or operates a place of public accommodatio
(3) the plaintiff was denied public accommodations by the defendant because of hétydisa

Molski v. M.J. Cable, Inc., 481 F.3d 724, 730 (9th Cir. 2007).

C. WLAD

Under the WLAD, Plaintiffs must show (1) that they are disabled; (2) that the

Defendants’ establishment is a place of public accommodatiotiig3)isabled persons are not

provided services comparable to those provided nondisabled persons by or at the place o
accommodation; and (4hatthar disability was a substantial factor causing the discriminatig

Gough v. PeaceHealth St. Joseph Med. Ctr., No. 12-0345RAJ, 2013 WL 1148748, at *7 (

Wash. Mar. 19, 2013). The elements of discrimination uieADA and WLAD are similar,
and “ourts may look to Title 11l of the [ADA] and interpretation of that provision as onece

of guidance in adjudicating WLAD casédlVashington State Commc’n Access Project v. Re

Cinemas, Inc(*WashCAP"), 173 Wn. App. 174, 190 (2013). “That source of law is helpful,

though it is not necessarily dispositivdd.
[I.  Motion to Dismiss
The Movie Theater Operatocentend that they cannot be held liable undeADA or

WLAD because the Fathom Content is neither formattedlistributed with captions. (Dkt. Ng

Hisa

1; and

f public
n.

V.D.
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18 at 7.) Plaintiffs respondhat theMovie Theater Operatorsannot escape liability becauseés
“technically possible and feasible to make captioning available” (Dkt. NDY L 23, 28) and “if
no one else volunteers to capture the captions for [the Fathom Content], then the respons
devolves to theNlovie Theater Operatdras ‘places of public accommodation.” (Dkt. No. 29
at 19.)

In January 2017, the DOJ implemented detailed regulations regéndingquirements

for movie captioning under the ADA. The regulations provide that “[a] public accommodat

shall ensure that its movie theater auditoriums provide closed movie captioniagcnd
description whenever they exhibit a digital mothat is distributed with such features.” 28
C.F.R. 8 36.303(g)(2) (emphasis addeldh)its commentary, the DOJ explains thatfinal rule
“does not require movie theaters to add captions or audio description for movies that are not
produced or distributed with these features.” 81 Fed. Reg. 87348, 87349 (Dec. 2, 2016)
(emphasis addedld. at 87381 (the rule does not “require a movie theater to independently
such [captioning] features to a movie that is not distributed with such features.”).

Despite theeunambiguous directives, Plaintiffs claim thia¢ regulations specify what
movie theatemust do when captiorse provided, but do not address the situation where the
are not. (Dkt. No. 29 at 13-15.) This interpretation is unsupportdte DIOJ’'scommentary—
which isentirely consistent with the regulatiergexpressly statehatthe Movie Theater
Operatorsare required to provide captions only when “they exhibit a digital movie that is
distributed with such features.” 28 C.F.R. § 36.303(g)(2). Any akenpretationwould

improperly render thBOJ’scommentaryneaningless See e.qg, Arizona v. Harkins

Amusement Enterprises, In603 F.3d 666 (9th Cir. 203;Hortyune v. City of Lomia, 766 F.3d

1098 (9th Cir. 2014).

ibili

)

add

y
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In Harkins, the Ninth Circuit concluded thatherethe DOJ'scommentary expressly
stated that “[m]ovie theaters are not required . . . to present open-captioneddpers Captions
were not requirednderthe ADA as a matter of lawid. at 672. The courtexplained that
entities“should be able to rely on the plain import of the D@&smentary until it is revised,
and that it must “defer to an agency’s interpretation of its own regulatiorsiariéalternative
reading is compelled by the regulation’s plan language or by other indications affhey’s]

intent at the time of the regulation’s promulgatioid’ at 672 & n.2 (citing Thomas Jefferson

University v. Shalala, 512 U.S. 504, 512 (1994)

Similarly, in Fortyune, the Ninth Circuit concluded tlihe ADA, the relevat
regulations, and the DOJ’s commentaltyindicatedthat public entities must make governmer
functions reasonably accessible to disabled persons, irrespective ofnvthetB©J provided
technical specifications for the particular types of facilities involved. 786 & 1102-05The
court explained that this interpretation was consistent with the DOJ’s iritgiqune whichit
found was éntitled to controlling weight unless it is pt&y erroneous or inconsistent with the
regulation.” 1d. at 1104 (citation omitted).

As the regulations and commentary both are consistent with theahdAVLAD,

deference to these sources would not “eliminate statutory requirem@tg$dinsaker v. Catra

Costa County, 149 F.3d 1041, 1043 (9th Cir. 19980e Tl of the ADA requires places of
public accommodation to “take such steps as may be necessary to ensure thatcalvditi
a disability is excluded, denied services, segregated or ofieetngated differently than other
individuals because of the absence of auxiliary aids and services,” unlessaaingld
“fundamentally alter the nature tife good, service, facility, privilege, advantage, or

accommodation being offered or woubultin an undue burden.” 42 U.S.C. §

it
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12182(b)(1)(A)(){ii), (b)(2)(A)(iii). Title Il does not require “provision of different goods o

services.” Weyerv. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1114 (9th Cir. 2000).

The WLAD is no different irthis respectand requires places of public accommodation to make

“reasonable accommodations,” meaning “action, reasonably possible in the tarocessto
make the regular service of a place of public accommodation accessibleottspen®
otherwise cald not use or fully enjoy the services because of the person’s sensory, menta
physical disability.” WAC 162-26-040(2).

Under both the ADA and the WLAD, tiMovie Theater Operators “must take action tl
is reasonably possible to make their scregsyfor which captions are provided by film

distributors, understandable to deaf and hafehearing patrons.” Wash. State Commc’n Acc

Project v. Regal Cinemas, In&.73 Wn. App. 174, 195 (2018mphasis added)They are not,

however, required to create captions where they are not provided by film distribstbese is
no indication that it would be “reasonably possilita”themto do so.

Therefore, he Court GRANTS the Movie Theater Operators’ Motion to Dismiss.
1. Motion for Judgment on the Pleadings

Fathom contends that the ADdWLAD do not applyo it, such that Plaintiffs’ claims
against it fail as a matter of lawiDkt. No. 27 at 4.) The ADA applies only to an entity that

“‘owns, leases (or leases to), or operates a place of pubtimawodation.” Lonberg v. Sanborn

Theaters In¢.259 F.3d 1029, 1033 (9th Cir. 2004¢e alsdarczewski v. DCH Mission Valley

LLC, 862 F.3d 1006, 1010 (9th Cir. 2017) (“To prevail on a claim under [Title Ill], Plaintiff
must establish that . . . the dedant is a private entity that owns, leases, or operates a place
public accommodation.”). Similarly, the WLAD applies only where “the defendaossess of

establishment is a place of public accommodatidtell v. Spokane Transit Auth., 128 Wn.2d

, Or

nat

£SS

» of
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618, 637 (1996). The phrase “places of public accommodation” speaks only “to places an
facilities.” 1d. at 638.

Plaintiffs effectivelyconcede that Fathom does not own, lease, or operate any movig
theatersandthat itis not a “place of public accommodation” within the meaning of the ADA
WLAD. (Dkt. No. 28.) Nevertheless, they contend that because Fathom is a joint venture
Regal, AMC, and Cinemark and the relationship between the Movie Theater Cparator
Fathom is “far from clear,” it is “unknown” whether Fathamay bea necessary party under
Rule 19. [d. at 34.) This is not enoughPlaintiffs must offer more thamere spedation and a
“sheer possibility” of liabilityto support their claim against Fathom, Igbal, 556 U.S. at 678, §
their “sue first, ask questions later” approach cannot be condoned.

Therefore, he Court GRANTS Fathom’s Motion for Judgment on the Pleadings.

Conclusion

While the Court is sympathetic tind takes serioustihe issues raised by Plaintiffs
mustfind that Plaintiffs’ADA and WLAD claims fail as a matter of law. Therefore, the Cour
GRANTS the Movie Theater Operators’ Motion to Dismiss and GRANTS Fathomisiviotr
Judgment on the Pleadings.

The clerk is ordered to provide copies of this order to all counsel.

Nttt

Marsha J. Pechman
United States District Judge

DatedAugust 9, 2018.

and
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