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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE

MICHELLE SALISE FORD

Plaintiff, CASE NO.C18-99BAT

V. ORDER AFFIRMING THE
COMMIS SIONER AND DISMISSING

NANCY A. BERRYHILL, Acting THE CASE
Commissioner of Social Securjty

Defendant

Plaintiff Michelle Salise Fordppeals thé&LJ’s decision finding her disabled as of
January 2, 2016, but not disabled between March 26, 2011, and January 1, 2016. She co
the ALJ erred in(1) finding at step three she did not meet or equal Listings 1.02 or 1.03, (2
assessing certain medical opiniridence, (3) discounting hegstimony and (4)entering
findings at step fivé Dkt. 10 at 2. The Court AFFIRMS the Commissioner’s final decision
andDISMISSES the case with prejudice.

BACKGROUND
Plaintiff has an eleventrade education and certified nurse assistant (“CNiAfining,

and has worked asGNA, cook, paintertemporarylaborer, and elections administration

! Plaintiff also assigns error to the ALJesidual functional capacity (“‘RFC&ssessmenthis
issue is not addressed separately because it reiterates arguments addredsere eBawl0 at
16-17.
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specialist Tr. 323, 653, 660At the time of the most recent administrative hearing, planvii$
working part-time for FedEx labeling and scanning packages. Tr. 350. In May 2011 amst A
2012, shapplied for benefits, alleging disability askfne 15, 2018.Tr. 607-10, 613-18. Her
applications were denied initially and on reconsideration. Tr. 471-88. The ALJ conducted §
hearing on October 2, 2014 (Tr. 307-43), and subsequently foaimdiff not disabledefore
November 1, 2012, but disabled thereafter. Tr. 443-55. The Appeals Cgramtédplaintiff’'s
request for review and reversed the entire ALJ decision, remanding for a nevg lasal
consideration of new evidence as well as reconsideratiplaiotiff's mental impairments and
RFC.Tr. 462-63.

A different ALJ held a hearing ddovember 8, 2016Tr. 344-66), and subsequently

foundplaintiff not disabled before January 2, 2016, but disabled thereafter. Tr. 221-38. Thq

Appeals Councitlenied reviewnaking the ALJ’s decision is the Commissioner’s final decisign.

Tr. 2-8.
THE ALJ’'S DECISION
Utilizing the five-step disability evaluation procedthe ALJ found:

Step one: Plaintiff worked since her alleged onset date, but this work did not rise to
level of substantial gainful activity.

Step two: Ms. Ford’s history of pulmonary embolism, history of plantar fascia relea
history of renal insufficiency, status post bilateral shoulder surgeriebcarpal tunnel
syndrome, cervical degenerative disease, mild lumbar facet arthrosis, status post
reattachment of Achilles tendon and retrocalcaneal exostectomy intihéong mild

degenerative joint disease in left foot, status post bunionectomy and removal of soft

tissue in the right foot, mildedyenerative changes in the left hip, depression, panic
disorder, posttraumatic stress disorder, and psychosisseeeee impairments.

2 At the 2014 administrative hearing, the ALJ explained the adjudicated period he coutigicg
started on March 26, 2011, due to a prior administratively final ALJ decision fipthngiff not
disabled on March 25, 2011. Tr. 311-12, 370-81.

320 C.F.R. 88 404.1520, 416.920.
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Step three: These impairments did not meet or equal the requirements of a listed
impairment?

RFC: Plaintiff can perform sedentavyork, with additional limitations. Sheannot
climb ropes, ladders, and scaffolds. She cannot climb stairs, crouch, crawl, and kn¢
She can occasionally stoop. She can frequently handle and finger. She must avoi
concentrated exgsure to extreme cold. She can understand, remember, and carry (¢
simple and routine tasks. She can perform unskilled jobs that do not require fast p
(i.e. belt paced) production. She can have superficial contact with the gene@bpdbl
work with small groups. She can interact with co-workers and supervisors to comp
tasks.

Step four: Plaintiff cannotperform heipast work.
Step five: Beginning on January 2, 20I®aintiff was disabled under the Medical-
Vocational RulesBefore that date, there weabs that exist in significant numbers in t
national ecaomy thatplaintiff could perform, and she was therefore not disabled dur
that time period

Tr. 221-38.

DISCUSSION

A. Step Three andListings 1.02 and 1.03

Plaintiff argues the AJ erred in finding she did not meet or equal Listings 1.02 and/q

1.03 because her foot impairments satisfy the requirements of those fsting#LJ found

plaintiff did notestablish an inability to ambulate effectivelyeguirement of bothistings 1.02

420 C.F.R. Part 404, Subpart P, Appendix 1.

5> Although Ms. Ford’s briéhg suggests that she meetsqualsthose listings, she provides ng
theory as to how she equals the listings. Instead, her openinfpbrisés entirely on the
opinion of her treating physician that gheetghe listings. Dkt. 10 at fAs argued herein,
ample evidence from a longitudinal perspective supports Dr. Ignatius Medani’s opfrabns
[Ms. Ford] meets the Listings.”). Thus, whfaintiff argues in her reply brief that the
Commissioner waived any challenge to the conterttiahPlaintiff equaled Listings 1.02 and/g
1.03 by failing to respond to her arguments in that regard, this argument is disingeseuse
Plaintiff did not actually present any argument regarding how she equaled those listings.
opening and respoadriefs focuonly on whethePlaintiff meets those listings, and this orden
will track the specific arguments raised by the parties.

ORDER AFFIRMING THE COMMISSIONER AND DIBISSING THE
CASE-3

pel.
d
hut

hced
i
ete

ng

=

=




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

and 1.03, and defined in the introductory portion of Section £8€0 C.F.R. Pt. 404, Subpt.
P, App. 1, §8 1.00(B)(2)(b), 1.02, 1.03.

The Commissioner contends aside from skemtarecovery periods following foot
surgeries, wheplaintiff required assistive devicabge record does not show plaintiff could no
effectively ambulate. Dkt. 14 at 2-Blaintiff's briefing highlights the many forms of testing an
treatment she had on her feet, blog cite no medical evidence indicatirsipe canot effectively

ambulate and/or required an assistive device on an ongoing®asje.g.Dkt. 15 at 35 (citing

Tr. 252, 287, 452, 675, 688, 900-01, 1198-1200, 1225-80, 1335-68, 1372-78, 1380, 1453).

Plaintiff reportedshe could walk no farther than 1/4 of a block without having to stop and rq
for at least 30 minutes (Tr. 680), but the ALJ provided numerous clear and convincing rea
discount her subjective testimony as discussed below.

Furthermorethere are no treatment notes describinghpléis inability to ambulate

St

sons t

and/or her need fan assistive devicelespite her treating doctor’s opinion that she was unable

to ambulate and required the useanfassistive devic&eeTr. 1373, 1377 .Rathermany
treatment notes spanning the adjatikd periocexplicitly mentiona normal gaitand none of
them mention plaintiff'sise of an assistive device beyond a post-surgery recuperation perig
See, e.qg.Tr. 117 (September 2015 note), 120 (February 2016 note), 252 (November 2014
908 (July 2010 note), 1317 (May 2013 note), 1329 (July 2014 note). The prior ALJ decisig
foundPlaintiff had not shown an inability to ambulaBeeTr. 447.BecauséPlaintiff has not
pointed to any evidence showing that her impairments caused her to lose thécahhtyulate
effectively, she has not met her burden to show that she meets Listings 1.02 and/or 1t03 ¢

the ALJ erred in finding that she did not do so.
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B. Plaintiff’'s T estimony

The ALJ providedseverakeasons to discouptaintiff's testimony, including (1)
evidence her functionality increased since the 2011 ALJ decision, to the pointpletié
could work at FedExat the time of the 2016 administragihearing; (2) her allegations are not
corroborated by objective medical evidence;t(i&) evidencesuggested she exaggerated her
symptoms on multiple occasions; (4) she received little treatment for her aflelggadiling
mental health problemand repatedly either missed appointments or failed to take medicatic
as prescribed5) the record showdaintiff caninteract appropriately and perform simple task
as evidenced by her friendships and her ability to work(@nplaintiff has made inconsistent
reports about her symptoms. Tr. 228-The ALJ also expressly incorporated by reference th
prior ALJ’s findings regarding Ms. Ford’s testimony. Z28 (citing Tr. 449560 (referencing
inconsistencies between Ms. Ford’s allegations and the medical evidenceriiis |&ck of
consistent mental health treatment, activities indicating that Plasatifperform light work, and
evidence of symptom exaggeration)).

Plaintiff challenges only a few of these findings. Specifically, she argues the ALJrer
finding her sporadic mental health treatment was inconsistent with her allegh&oasse is
actually consistent with the attendance problems described by her treatsnggrhyDkt. 10 at
15. Plaintiff also argues the ALJ’s description of the variation in her symptom reporting dog
undermine the existence of her mental health conditions, because symptoms waxeaial w
Plaintiff also argues the ALJ should not have found that hettipaetFedEx job suggesshe
could work, because she was eventually forced to quit her job. Dkt. 10 at 16.

Plaintiff presents an alternative interpretation of part of the ALJ’s reasoning that do¢

establish harmful error in the ALJ’s decision. First, bec&lamtiff does not challenge all of
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the ALJ’s reaons, the unchallenged, independent bases for discounting her testimony renj
valid and any error is harmlessee Carmickle v. Comm’r of Social Sec. Adns83 F.3d 1155,
1162-63 (9th Cir. 2008).

Next, plaintiff has not showthe ALJ erred innterpreting the variation in her symptom
reporting: the ALJ identified varying saiéports in a short period of time regarding symptom
such as hallucinations and parandiae ALJ mayconsderthose inconsistent seléports as
underminingplaintiff's testimony about the severity of her symptoms. Althougmtff
contends her symptoms changed over time, the ALJ reasonably found inconsistent sympt
reporting nonetheless undermined her testimony, particularly where prouelesr withessed
plaintiff hallucinating. Tr. 232.

Lastly, plaintiff overstates the impact of the Appeals Council evidence on the ALJ’s
reasoning with regard to the FedEx j&eeTr. 111 (July 2017 treatment note stating that
Plaintiff “previously worked for Fed Ex, though she is on disability now”). Althougmpff
construes this note to imply she was forced to quit her job, and therefore the ALJ emdth@
that her FedEx work was inconsistent with her allegation of disability, the notesmpl such
thing. She could have quit her job upon receipt of disaltktyefitsin February 2017 or for any|
other reason. Because the note is susceptible to multiple interpretations, thea@ooirsay the
ALJ’s interpretation of |aintiff's FedEx work isunreasonableplaintiff has not established that
the ALJ erred in this regard. The Court accordingly affirmsdh&s determination to discount

plaintiff's testimony.
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C. Medical Opinions

Plaintiff challenges the ALJ’s assessment ofrttexlical opinion®f treating physicians
Ignatius Medani, M.D., and Jill Fuller, D.O., and examining psychiatrist MichgllgeZman,
M.D.

1. Dr. Medani

Dr. Medani completed a RFC questionnaire in September 2014 and wrote a narrati
paragraph describingaintiff’'s conditions and symptoms in October 2014. Tr. 1372-78, 138
The ALJ summarized Dr. Medani’s opinions and gave them “little or no weight” leeshas
found them to be unexplained, and inconsistent with the medical evidence (including Dr.
Medani’'s own treatment notes) aplaintiff's activities. Tr. 233-34.

Plaintiff argueghe ALJ erred in rejecting Dr. Medani’s opinion regarding Listings 1.Q
and 1.03, as discussedprg the Courtrejects those argumerfts thereasons previously
explainedPlaintiff gererally argues the ALJ’s reasons to discount Dr. Medani’s opinions ar
specific and legitimate, but does not specifically address any of the Aa¥emns. Dkt. 10 at 11
An ALJ is entitled to discount an opinion that is unexplained, and/or incortsigtarmedical
evidence or a claimant’s activiti€SeeThomasy. Barnhart 278 F.3d 947, 957 (9th Cir. 2002)
(“The ALJ need not accept the opinion of any physician, including a treating @mysfdhat
opinion is brief, conclusory, and inadequately supported by clinical findingsy)iss v.

Barnhart 427 F.3d 1211, 1216 (9th Cir. 2005) (rejecting physician’s opinion due to discref

2

e not

ancy

or contradiction between opinion and the physician’s own notes or observations is “aipégmis

determination withirthe ALJ’s provinc® ; Rollins v. Massanayi261 F.3d 853, 856 (9th Cir.
2001) (affirming an ALJ’s rejection of a treating physician’s opinion the iwconsistent with

the claimant’s level of activity).

ORDER AFFIRMING THE COMMISSIONER AND DIBISSING THE
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BecauséPlaintiff has not shown the ALJ’s reasare not specific and legitimate in this
case, the Court need not assess the reasoning fi8tdeegenerally Carmickl®33 F.3d at 1161
n.2(declining to address issuest argued with any specifici{giting Paladin Assocs., Inc. v.
Mont. Power Cq.328 F.3d 1145, 1164 (9th Cir. 2003) (the court “ordinarily will not considef
matters on appeal that are not specifically and distinctly argued in anaaypgedipening
brief”).)).

2. Dr. Fuller

Dr. Fuller wrote a one-paragraph letter in September 2014 desquibingff’'s
conditions and treatment, and instructed the reader to “please consider her pymane
disabled.” Tr. 1369. The ALJ discounted Dr. Fuller’s letter because the doctor did naepaoWi
detailed functional capacity or describe relevanithtions, and provided “a conclusory legal
determination that was beyond the role of a provider.” Tr. 233-34.

Plaintiff emphasizes the prior ALJ credited Dr. Fuller’s opinion (Dkt. 10 at 14-15), but
that in itself does not show that the current ALJ erroneously assessed Drskieidon. And
although paintiff contends Dr. Fuller’s opinion can be assessed even “in the absence of a
function by function report given the documentation she provided regarding Ms. Ford’s
limitations[,]” none of the documeattion cited byplaintiff mentiors any functional limitations.
Dkt. 10 at 15 (citing Tr. 1369-71, 1490-1500). Under these circumstata@sifiphas not
shown the ALJ erred in discounting Dr. Fuller’s opinion as failing to identifyfamgtional
limitations.SeeThomas278 F.3d at 957 (“The ALJ need not accept the opinion of any
physician, including a treating physician, if that opinion is brief, conclusory, addqnately

supported by clinical findings.”).

ORDER AFFIRMING THE COMMISSIONER AND DIBISSING THE
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3. Dr. Zipperman

Dr. Zipperman performed a consultative psychiatric examinatiotawitiff in
November 2012 and wrote a narrative report. Tr. 1282-89. The ALJ summarized Dr.
Zipperman'’s findings and found that her opinion did not describe with specificity theedafg
plaintiff's limitations. Tr. 23435. The ALJ also found Dr. Zipperman’s referenceslamtiff's
physical limitations to be of concern, because Dr. Zipperman was not qualifieé$s &s
Ford’s physical problems. Tr. 235. Lastly, the ALJ found Dr. Zipperman’s conclusions to b
inconsistent with other medical evidence in the record, as well as with plawtiffishistory.

Tr. 235.

Plaintiff argues the ALJ erred in speculating that Dr. Zipperman improperlydevadi
her physical limitations. Dkt. 18t 13. But the ALJ did not have to rely on mere speculation:
Zipperman explicitly found Ms. Ford’s “limitations appear to be equally due tmbatal
disorder and her physical conditions][,]” even though Dr. Zipperman did not perform agbhyq
examiration of Ms. Ford. Tr. 1288. The ALJ did not err in discounting Dr. Zipperman'’s opir]
to the extent it was based on a consideration of physical limitatibich the doctor did not
assess

Plaintiff also emphasizes Dr. Zipperman opimpdaintiff was notexaggerating her
symptoms. Dkt. 10 at 13 (citing Tr. 1288jowever,the ALJ pointed to medical evidence
inconsistent with Dr. Zipperman'’s conclusion regargtajntiff’'s concentration deficits, which
is nonetheless a specific, legitimate reason to digdou Zipperman’s opiniorSeeTommasetti
v. Astrug 533 F.3d 1035, 1041 (9th Cir. 2008) (not improper to reject an opinion presenting

inconsistencies between the opinion and the medical record).
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Lastly, plaintiff contends the ALJ erred in finding Dr. Zipperman’s opinion was
inconsistent with her work history, because she testified at the hearingeaiveasistruggling in

her work at FedEx. Dkt. 10 at 13 (citing Tr. 351). But the entireptahtiff's hearing testimony

describes physical struggles witte work, rather than the mental limitations described by Dr{

Zipperman.SeeTr. 356-58. In sum, lpintiff has not shown the ALJ erred in finding her ability]
to perform work for FedEx contradicted Dr. Zipperman'’s opinion, or in discounting th@wopir
on that basis.
D. StepFive Findings

Plaintiff raises two challenges to the ALJ’s ste findings. First, she argues the ALJ
erred in directly applying the Mediec&locational Guidelines (“the Grids”) to find that she
became disabled when her age categbgnged in January 2016. The Commissioner conten
afterplaintiff's age category changed, she was disabled under the Grids based on her exe
limitations, and no additional non-exertional limitations could have changed that oufdkime
14 at 12 Plaintiff insists the Grids may never be directly applied if a claimant has sagtific
non-exertional limitations (Dkt. 15 at 8), but this argumismot supported b§ooper v.
Sullivan 880 F.2d 1152 (9th Cir. 1989), Burkhart v. Bowen856 F.2d 1335 (9th Cir. 1988),
both of whichPlaintiff reliesupon. Dkt. 15 at 8Cooperindicates an ALJ should consider
whether the Grids direct a finding of disability based on a claimant’s exalrtimitations alone,
even if the claimant also hasmexertional limitations, which is whaitccurred in this case.
Cooper 880 F.2d at 1155-5@&urkhartholds where a claimant has significant rexertional
limitations, the ALJ should consult a VE, which is what the ALJ did here for the period not
coveredby the Grids. 856 F.2d at 1340-#laintiff has not shown the ALJ erred in finding thg

she was disabled under the Grids when her age category changed in January 2016. Tr. 2
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Plaintiff alsoargues the ALJ erred in failing to grant her req(i€st737)to subpoena
the vocational expert (“VE™o provide the underlying documents he used to determine the
numbers of jobs that correspond with the occupations identified at step five. Although an A
may issue a subpoena requiring a VE to produce documhdnrss“reasonably necessary for the
full presentation of a caseRlaintiff has not shown that this standard was met in this case. 2
C.F.R. 88404.950(d)(1), 416.1450(d)(R)aintiff has not submitted any evidence suggesting
VE’s numbersare inaccrate to either the ALJ or the Appeals Council, and under these
circumstances the ALJ did not err in relying on the VE’s testimony without éngdomg further
documentationSee Shaibi v. BerryhjIB83 F.3d 1102, 1110 (9th Cir. 2017) (explaining how
claimant may go about preserving a challenge to a VE's testimony about jobraumbe

CONCLUSION

For the foregoing reasons, the Commissioner’s decisidRiBRMED and this case is

DISMISSED with prejudice.

DATED this 27" day of July, 2018.

/57

BRIAN A. TSUCHIDA
Chief United States Magistrate Judge
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