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Sarbanand Farms, LLC et al
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

BARBARO ROSASand GUADALUPE CASE NO.C18-01123CC
TAPIA, as individuals and on behalf of all
other similarly situated persons, ORDER

Plaintiffs,

V.

SARBANAND FARMS, LLC, MUNGER

BROS.,LLC, NIDIA PEREZ, and CSI VISA
PROCESSING S.C.,

Defendant.

This mattercomes before the Court on Plaintiffs’ motion to certify ciist. No. 57.
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and hereby GRANM& motion for the reasons explained herein.

l. BACKGROUND

Defendants Sarbanand Farms, LLC and Munger Brb€ (collectively, ‘Growers) are

separate companiego share common owners. (Dkt. No. 11.) In 2@&fendant Nidia Perez

wasemployedoy Growersand was involved with Growers’ hiring aforkersthrough the H2A
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visa program for the 2017 harvesting season. (Dkt. Nos. 12 at 3, 8; 18 at 3; 1Rabar}
Hawk is the Chief Executive Officer of Defendant Munger Bros. (Dkt. No. 68 dtliff)
Woolley serves as Defendd®arbanand Farm€hief Administrative Officer(Dkt. No. 18at
13.) Plaintiffs Barbaro Rosas and Guadatifapiaare Mexican nationalsho worked for
Growers as foreign +2A agricultural workers during the 2017 harvesting seasonhangl this
action on behalf of a proposed class and subclass of other Mexican nationals whaoferorked
Growersin Sumas, Washington during the 2017 harvesting season. (Dkt. Nos. 12, 57 at 2.

In 2017, &er employingMexicannationals through the H-2A visa program in 2015 af
2016,Growerswished to expand their use of foreign workers to farms in California, and hir¢
Giovanna Sierra and Defendant CSI Visa Processing S.C. (“CSI”) to ashistgrotess. (Dkt.
Nos. 58 at 2, 68 at 2—P)efendant CSis a Mexican corporatigrand was retaireto recruit
workers in Mexico. (Dkt. Nos. 18 at 3, 13 &t3, 10.) One oDefendant Peréz primary
contacs at DefendanCSI wasRoxana Marciasts Director of Compliace. (Dkt. Nos. 12 at 10
31 at 8.)NeitherDefendanPeremor Defendant CSdrelicensed or bonded by Washington to
operate as a farm labor contrac{@kt. Nos. 12 at 10-11, 31 at 8.)

Growersobtained clearance from the U.S. Department of Labor (the “Departntent”)
hire approximately 600 workers from Mexico through the H-2A visgm@mthrough two
contracts (SeeDkt. Nos. 61-2, 61-3.) In March 2017, Defendant Munger Bros. obtained
clearance from the Departmentamploy 387H2-A workers in California(Dkt. Nos. 61-3, 68
at 3)? TheCalifornia H2A contract ran from May 15 to June 30, 2017. (Dkt. No. 6 R@tative

! The H2A visa program “allows agricultural employers to obtain visas for foreign
workers to work in the United States if there are not enough domestic workdrthe [abor
needs of the farm.” (Dkt. No. 58 at 2.)

2 Crowne Cold Storage, LLC, another company owned by or associated with the ov
of Growers, submittetivo applications to hire 111 and 60 workers for work in California fror
May 15 to June 30, 2017. (Dkt. No. 61-4.) Crowne Cold Storage, LLC is not a named part)

this action, but some of the workers it hired are members of the proposed class of whdkers

worked for Defendant Sarbanand Farms in Washing®&eelfkt. No. 57 at 3.)
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class memberwere hired througbefendant CSI after being contacted by Defendant Perez
recruiter employed by Defendant CSI. (Dkt. Nos. 59 at 3, 60s#e3generdy Dkt. Nos. 61-9—

61-32.) Class membersere not shown a Washington farm labor contractor license or proo
bonding. (Dkt. Nos. 59 at 4, 60 atske generall{lass Decls.)

Plaintiffs allege thathe H2A workers hired to work for Defendant Munger Bros. in
Californiawere subjected to threatening responses to work- or food-related complaints.
examplemanagers would telorkersto “go back to Mexico,” which the workensterpreted as
a threat that they would be fired, forced@turn to Mexicausing their own funds, and
prohibited from working in the United States in the future. (Dkt. Nos. 58 at&t, 4%, 60 at 4—
5; see generall{Class Decls.peveraworkersbecame ill from the food provided by Defendan
Munger Bros., and spent personal funds to purchase additional food to avoid becoming si
(Dkt. Nos. 59at5, 60 at 5see generallfClass Decls.Ms. Sierra also became sick after eating
food beirg served tdahe workers. (Dkt. No. 58 at 8-9.) In additiddefendant Perez threatened
theworkersthat they would be sent backNtexicoif they did not work hard, and that she woy
tell Ms. Macias and Defendant CSI to not hire them in the future. (Dkt. No. 58 atS&veénal
workers who questioned or disagreeith Defendant Perez were sent back to Mexico and we
not transferred to Washington after the conclusion of the California contdaétt 7.)

Following the completion of their work in California, the workenese offered a choice
of returning to Mexico or traveling to Sumas, Washingtm assiswith blueberryharvesting for
Defendant Sarbanarkehrms.(Dkt. No. 68 at 3.) Defendant Sarbanand Faobtsained clearance
from the Departmertb hire workers on F2A visasto work in Sumas, Washington through tw

contractqthe “H-2A contracts”) one requested 558 workers beginninglaly 10, 2017 and the

3 Plaintiffs have filed numerous declarations of putative class memberstaridecn
collectively in their motion for class certificatiorséeDkt. No. 57 at 4see generallpkt. Nos.
61-9-6132). Plaintiffs cited to these declarations alternativelyGlas's Declsor “Worker
Decls” (SeeDkt. No. 57 at 4 (using “Class Declst), 5 (using ¥Worker Decls’)) The Court
will adopt Plaintiffs’ citation convention and refer to these declarations cokégs “Class
Decls.” where relevant.
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other requested 60 workers beginning on July 20, 2017. (Dkt. No. 61-2 at 2, 22.) BAth H-
contractsanticipated that thperiods of employment would conclude on October 25, 20d.7. (
Both stated thathe workers would be required to work at a sustained and vigorous pace, a
would be required to make bona fide efforts to work efficiently and consistddtlat {4, 34)
TheH-2A contractsalso statedhatDefendant Sarbanarehrmswould provide workes with
three meals a day in exchange for deducting $12.07 per day from their paychecks, aitedoh
Defendant Sarbanand Fartesprovide housingld. at3, 10, 23, 30.All putative class member
were subject to one of the H-2A contracts. (Dkt. No. 57 at 6.)

Whenputative class membessrived in Sumas, Washington, they were housed in
dormitoriesenclosed by a fence, and a security guard restricted access to Defendant Sarb
Farns’ property.(Dkt. Nos. 5%t 6, 60 at 6see generallflass Decls.pDn or around July 3,
2017, Defendant Sarbanand Farms held meetings wepitative class membesigined their
H-2A forms. (Dkt. Nos. 5@t6, 60 at 6see generall{lass Decls.At the meeting, Defendant
Perez stated th#te puative class membexgere expected to work every day, and only those|
“on their deattbeds” could remain in their housingjtative class membernsterpreted this to
mean that tay could not take a day off farjury or illness.(Dkt. Nos. 5%t 6, 60 at 6see
generallyClass Decls.Prior to starting workputative class members were tthat they would
have to pick two boxes of blueberries per hamd would receive written warningghiey failed
to do so. (Dkt. Nos. 58t7, 60 at 7see gaerally Class Decls.Putative class membevgorked
under the same managasin California, including Defendant Perez, and were subjected ta
same threats that they could be terminated and sent back to Mekiepcomplained or
received three wrign warnings. (Dkt. Nos. 58 6—8, 60 at 6-9see generall{Zlass Decls.)

Putative class membersorked under harsh conditiomsthe fields and were repeatedly
told that they needed to work faste3e€ Dkt. Nos. 5%t 6—7, 60 at 7—8see generallLlass
Decls) Paintiffs allege thathe food provided by Defendant Sarbanand Farms was of poor
guality, ancthatputative class membevgere not given sufficient amounts to meet their daily
ORDER
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needs. (Dkt. Nos. 58t 7, 60 at 8see generallflass Decls.)

On August 2, 2017, Honesto Ibarra, one of the H-2A workers, fell ill. (Dkt. No. 68 at
Mr. Ibarra was taken to a hospital and eventually passed awgyO( August 4, approximately
60 putative class membersfused to appear for warkd.) Thestriking class mebersrefused
to work in order to protest the poor work conditions and to obtain information about what
happened td/r. Ibarra.(Dkt. Nos. 59 at 9, 60 at 16ee generall{lass Decls.pn August 5,
thestriking class membeneported for workbut were separated from the othke2A workersby
Mr. Hawk and told to gather in the dining hall. (Dkt. Nos.&890, 60 at 10see generall{lass
Decls.)Mr. Hawk told thegatheredstriking class membethat they were firedor
insubordination, and #t they had to leave Defendant Sarbanand Fdrousing within an hour.
(Dkt. Nos. 59 at 9, 60 at 10, 61ke generallflass Decls)When thestriking class members
refused to sign paperwork, Defendant Perez became angry and threatenedeqosite¢rand
immigration officials.(Dkt. Nos. 59t 10, 60 at 11see generallflass Decls.Yhestriking
class memberdelievingthatthey did not have a legal right to remain in the houdefgthe

housing and were not given their final payche¢k&t. Nos. 59 at 9, 60 at 16ee generally

Class Decls.) Mny did not have sufficient funds to immediately return to Mexico. (Dkt. Nos|

at 9 60 at 10see generallflass Decls.The remainingutative class membecsntinued to
work until October 3, 2017, after which they returned to Mexico. (Dkt. No. 68 at 4.)
Plaintiffs now move for certification of a proposed class and subclass. (Dkt. No. 57,
Plaintiffs propose a 2017 2A Blueberry Harvester Clasdefined as, All Mexican nationas
who worked at Sarbanand Farms, LLC in Sumas, Washington picking blueberries pursmaf
H-2A contract that offered employment from July 2017 through October 2017.” (Dkt. No. 5
1-2.) The proposed 2017 2A Blueberry Harvester Clasdleges that all Defendants violated
theWashington Farm Labor Contractact (“FLCA”) , Wash. Rev. Code § 19.30, for using

4 Documents show that Defendant Sarbanand Farms terminated Plaintiffs Rosas a
Tapia as “Protester[s].” (Dkt. No. 61-7.)
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unlicensed farm labor contractors to recruit members of the gsNo. 57 at 2. he
proposed 2017 R2A BlueberryHarvester Clasalso alleges that Growers violated the federal
Trafficking Victims Protection Ac(“TVPA”), 18 U.S.C. § 1589, violated Washingtoh&w
Against Discriminatior(*“WLAD”), Wash. Rev. Code. § 49.60.180(3), dmetached thél-2A
contracs between the partieéDkt. No. 1 at 23-25; Dkt. No. 57 at 2.)

Plaintiffs also propose a Wrongful Termination Subclass, defined as “apptekirma
H-2A workers who were terminated and evicted from Sarbanand Farms fotipgotEsigerous
working conditions. (Dkt. No. 57 at 2.)The proposed Wrongful TerminatioruBclass alleges
thatGrowersviolated Washington’s Little NordkaGuardia Act (“WLNL"), Wash. Rev. Code §
49.32.020, andtiolated Washington’employment and landlordenant lawsy improperly
dischargng and evicting the subclass membeld.; 6ee alsdDkt. No. 1 at 25-26.)
. DISCUSSION

A. Legal Standard for Class Certification

A party seeking to litigate a claim as a class representative must affirmatitiefy tee
requirements of Federal Rule of Civil Procedure 23(a) and the requirerhahteast one of the
categories under FedeRle of Civil Procedure 23(byvalMart Stores, Inc. v. Duke564 U.S.
338, 345 (2011)seeMazza v. Am. Honda Motor C&66 F.3d 581, 588 (9th Cir. 2012). In
determining whetheplaintiffs have carriedheir burden, the Court must conduct a “rigorous
analysis.”"Gen.Tel. Co. of the Sw. v. Fain 457 U.S. 147, 161 (1982).district court must not
decide the merits of a factual or legal dispute before it grants class certifiGeeEisen v.
Carlisle & Jacquelin417 U.S. 156, 177-78 (1974)nited Steel, Paper & Forestry, Rubber,
Mfg. Energy, Allied Indus. & Serv. Workers Int’l Union v. ConocoPhillips £@3 F.3d 802,
808-09 (9th Cir. 2010). But a district coumtistconsider the merits [of class members’
substantive claims] if they overlap with the Rule 23(a) requiremdaliss”v. Costco Wholesale
Corp, 657 F.3d 970, 981 (9th Cir. 201The ultimate decision to certify a class is within the
Court’s discretionSeeVinole v. Countrywide Home Loans, Ing871 F.3d 935, 944 (9th Cir.
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20009).

B. Rule 23(a) Requirements

Rule 23(a) states that one or more members of a class may sue as a representativ
plaintiff only if (1) the class is so numerous that joinder is impracticable; (& #ne questions
of law or factcommonto the class; (3) the claims or defenses of representative parties are
of those of the class; and (4) the representatives will fairly and adequatigtghe interests of
the absent class membdfed. R. Civ. P23(a);Mazza 666 F.3d at 588 (“Rule 23(a) requires
that plaintiffs demonstrate numerosity, commdwyatiypicality and adequacy of representatior
in order to maintain a class action.”).

1. Numerosity

Rule 23(a)’s first requirement is satisfied when the proposed class isesffici
numerous to make joinder of all members impracticable. Fed. R. Civ. P. 23(a)(1). A ntyme
determinatiorrequires arexamination of the specific facts of each case, tho[iph §eneral,
courts find the numerosity requirement satisfied when a class includestat®demembers.”
Rannis v. Recchj&880 F. App’x 646, 651 (9th Cir. 201®laintiffs assert that there are 600
members of the £2A BlueberryHarvester Clasand 70 members ¢iie Wrongful Termination
Subclass(Dkt. No. 57 at 10.pefendants agree thioth the class and subclass, if certified,
would satisfy the numerosity requiremer8eéDkt. No. 67 at 10.JThereforethe Court finds
thatnumerosity is satisfied as to both the2W-BlueberryHarvester Clasand the Wrongful
Termination Subclass.

2. Commonality

Under Rule 23(a)(2)’'s commonality requiremengiftiffs must demonstrate that the
“class members’ claims ‘depend upon a common contention’ such that ‘determinatstrughit]
or falsity will resolve an issue that is central to the validity of each claonerstroke.”Mazza
666 F.3d at 588 (quotingukes 564 U.S. at 350). The key inquiry is not whethiairRiffs have
raised commi questions, but whether “clagsatment will ‘generate commamswersapt to
ORDER
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drive the resolution of the litigation.Abdullah v. U.S. Sec. Assocs., JM81 F.3d 952, 957 (9th
Cir. 2013) (quotindoukes 564 U.S. at 350). Every question of law or fact need not be comr
to the classld. Rather, all Rule 23(a)(2) requires is “a singjignificantquestion of law or fact.”
Id. Ultimately, the existence of “shared legal issues with divergent facegicptes is
sufficient, as is a common core of salifatts coupled with disparate legal remedies within th
class.”Hanlon v. Chrysler Corp.150 F.3d 1011, 1019 (9th Cir. 1998Nhether a question will
drive the resolution of the litigation necessarily depends on the nature of the unyiedl
claimsthat the class members have raisddrienez v. Allstate Ins. C@65 F.3d 1161, 1165
(9th Cir. 2014).

a. 2017 Blueberry Harvester Class

i. FLCA Claim

“No person shall act as a farm labor contractor until a license to do so hassbeerntds
him or her by the director, and unless such license is in full forceféext and is in the
contractors possessiohWash. Rev. Code 8§ 19.30.020farm labor cofractor is“any person,
or his or her agent or subcontractor, who, for a fee, performs any farm labor twogtrac
activity.” Wash. Rev. Code § 19.30.010(5F4drm labor contracting activity’ means recruiting
soliciting, employing, supplying, transportingy hiring agricultural employeésWash. Rev.
Code § 19.30.010(4).

Plaintiffs assertthatputative class membewgere recruited by recruiteemployed by
Defendant CSI, who did not show thentabor contractor license or inform them that Defend
CSlhad a bond.geeDkt. Nos. 59 at 4, 60 at 4ee generallflass Decl3> Defendants do not
contend that the question of whether DefendantsG8truiters improperly recruitqulitative

class membens not common to the 2017 BlwerryHarvester ClasgSeeDkt. No. 67 at 12—

5 In their complaint, Plaintiffs allege that Defendants CSI and Perez violatdd MA
when they failed obtain a farm labor contractor licepréer to recruiting Plaintiffs and satisfy
other obligations under the FLCA, and that Growers violated the FLCA when they knpwing
used the services of an unlicensed farm labor contractor. (Dkt. No. 12 at 31-32.)
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14.) The Court finds that a common questiegarding whether Defendant CSI’s recruiters
possessed a farm labor contractor license while engaging in farnctaticacting activityexists
as to the 2017 Blueberkarvester Class

Plaintiffs argue thad common question exists addefendant Peréz liability under the
FLCA becauseshe adris thatshetransmitteca list of potential visa applicantsr work at
Defendant Sarbanand Farms in 2017 to Defendant CSlI, which included workers who had
previously worked for Defendant Sarbanand Farms in 2015 or 2016. (Dkt. Nos. 64 at 8-9,
7.)® Thiscommon questiomaises issues regarding whether Defendant Perazismissiorof
the list to Defendant CSI constituted farm labor contradutyity, and whether Defendant
Perez did not hold the necessary license when she diged/ash. Rev. Code § 19.30.020,
19.30.010(4)(b). These issues are only commorptdative class membevgho appeared on
Defendant Perez’s list, and therefonayhave been improperly recruited or solicitéat
example, severglutative class membedsd not work for Growers in 2015 or 2016, bure
recommended by family membe(SeeDkt. Nos. 61-11 at 4, 61-12 at 4, 61-13 at@)erefore,
the Court finds that the common question of whether Defendant Perez violated thesFirBA
applicable to thosmembersf the 2017 Blueberridarvester Clasa/ho appeared on the list se
by Defendant Perez to Defendant CSI (tB817 Blueberry Harvester Clas®efendant Perez
Subclass”).

ii.  TVPA Claims

The TVPA prohibits a person from obtaining labor or services through “abuse or

threatened abuse of law or legal proce$8.U.S.C. § 1589(a)(3The TVPA defines an “abuse

or threatened abuse of law or legal process” as the use or threatened use of sutdglaw

® Only a few ofthe numerous declarations sultet by Plaintiffs detail direct
involvement by Defendant Perez in the recruitment process, and those decla@nhons
present a uniform factual scenar(@eeDkt. Nos.61-10 at 4, 61-15 at 4, 61-16 at 4, 61-26 at 4

61-30 at 4.) These unique claims aod amenable to class certification, and Plaintiffs must by

such claims against Defendant Perez individu&lgeMazza 666 F.3d at 588
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process ih any manner or for any purpose for which the law was not designed, in order to
pressure on another person to cause that person to take some action or refrainrfgpso tadi
action” 18 U.S.C. 8§ 1589(c)(1).

The TVPAalsoprohibits a person from providing or obtaining labor or services throd
use of “any scheme, plan, or pattern intended to cause the person to believe thagistm
did not perform such labor or services, that person or another person would suffer semoug
or physical restrairit 18 U.S.C. § 1589(a)(4Y.he TVPA defines “serious harnas “any harm,
whether physical or nonphysicall[,] . . . that is sufficiently serious, under altheunding
circumstances, to compel a reasonable person of the same background and in the same
circumstances to perform or to continue performing labor or services in ordeidarecurring
that harm.”18 U.S.C. § 158@)(2).

Plaintiffs assert that a common question exists as to whether Growers violai&Pihe
when they compelledutative class membets continue to work through a variety of threats,
including implied threats that they would be sent back to Mexico if they complairkd oot
meet Growers’ production standard. (Dkt. N&@.at 78, 60 at 9see generall{lass Declg.
Defendants’ arguments in pnse focus on whether individualized issues predominate ove
classwide issuesdiscussedurtherbelow. (SeeDkt. No. 67 at 14-16.) Therefore, the Court
finds that common questisrexistregarding whether Growers obtained labor or services fror
the 2017 Blueberridarvester Clasm violation of 18 U.S.C. § 1589(a)(3) and 18 U.S.C. §
1589(a)(4).

iii.  WLAD Claim

Employers are prohibited from discriminating against a person in their tgrms
conditions of employment based on race or national origin. Wash. Rev. Code § 49.60T180
establish a hostile work envitment claim, the plaintiff must establish that the alleged
harassment “(1) was unwelcome, (2) was because of a protected charact®rstiec{ed the
terms or conditions of employment, and (4) is imputable to the empl@lackburn v. State
ORDER
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Dep’t of Soc. & Health Serys375 P.3d 1076, 1081 (Wash. 2016).

Plaintiffs allege that Growers created a hostile work environment in violatieew$ed
Code of Washington 8§ 49.60.180(3) when they engaged in a “practice of threatening to se
workers back to their home country for any work condition complaints.” (Dkt. No. 57 at 17,
Defendantsarguments in response focus on whether individualized issues, partioutetiyer
individual putative class membehgard the alleged threats and interpreted them astshre
predominate over clasgide issues(SeeDkt. No. 67 at 17-18.) Therefore, the Court finds tha
common questioregarding whetheGrowers violated the WLAD exists as to the 2017
BlueberryHarvester Class

iv.  Breach of Contract Claims

In this case, Defedant Sarbanand Farms’ H-2A contracts provided that, “Workers m
work at a sustained, vigorous pace and make bona-fide efforts to work efficiency and
consistently that are reasonable under the climatic and all other working@asdi(Dkt. No.
61-2 at14, 46.) The H-2A contracts further provided that Defendant Sarbanand Farms wot
provideputative class membevgth three meals per day in exchange for deducting $12.07 g
day from their paycheckdd( at 15, 35.) Wheputative class membeasrived in Washington tg
work for Defendant Sarbanand Farms, they were informed that they were requareltivo
boxes of blueberries an hour. (Dkt. Nos.&59, 60 at 7see generall{lass Decls.) They also
were provided with low-quality food in quatnes insufficient to meet their daily needbk{.
Nos. 59at 7, 60 at 8see generallflass Decls.Plaintiffs assert thaa common question
regarding whether Growers breached th2Adcontracts by imposing a previously usclosed
production standardnd providingow quality food in insufficient quantities exists as to the 2
BlueberryHarvester ClasgDkt. No. 57 at 17.) Defendants’ arguments in response focus on
whetherissues ofndividual putative class membersubjective interpretation and understandi
of the H2A contractpredominate over this common questi®edDkt. No. 67 at 18-20.)
Thereforethe Court finds that a common questregarding whether Growers breached the H
ORDER
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2A contractdy imposing a new production standard and by providing low-quality food in
insufficient quantitiegxists as to the 2017 BluebeHarvester Class
b. Wrongful Termination Subclass
I.  Termination for Engaging in Protected Activities Claim

Under Washington law, employers are prohibited from interfering with arestg, or
coercing labor employees engaging “in s@ffjanization or in other concerted activities for thq
purpose of collective bargaining or other mutual aid or protections.” Wash. Rex§Cod
49.32.020. The concerted activities must relate to the terms and conditions of emplmybeen
seeking improved working conditiorBriggs v. Nova Servys213 P.3d 910, 915 (Wash. 2009).
“[T]he term ‘concerted activities’ encompasses the collective action eftinmmized
employees.Bravo v. Dolsen Cq, 888 P.2d 147, 149 (Wash. 19%&halyzing farm worker
plaintiffs’ argument that defendant employer violated Revised Code of Washsegitions
49.32.020 when it terminated them for participating in strike for better working mors]it

Plaintiffs asserthat a common question exisis to whetheGrowersviolated
Washington employment law when thieyminatedhe Wrongful Termination Subclader
holding a one-day strike to protest working conditions. (Dkt. No. 57 aDH8endants
arguments in response focus on whether the issues of individual members of the Wrongfy
Termination Subclass’s intent when they did not go to work on August 4, 2017 and Growe
reason for terminating theibclassnembers predominate over the common question. (Dkt. §
67 at 20-21.) Therefore, the Court finds that a common question regarding whether Grow
violated Revised Code of Washingteection49.32.020 exists as to the Wrongful Terminatior
Subclass

ii.  Unlawful Eviction Claim

A person who “by fraud, intimidation or stealth, or by any kind of violence or
circumstance of terror, enters upon or into any real property; or . . . [w]ho, aftengnter
peaceably upon real property, turns out by force, threats or menacing condactytihe actual
ORDER

C180112J3CC
PAGE-12

—F




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

possessidhis guilty of forcible entry. Wash. Rev. Code § 59.12.010.
Plaintiffs contend that Growers unlawfulgricted members of th&rongful

Termination SubclasshenGrowers threatened to call law enforcement and immigration

authoritiesif members of the subclass did not vacate their housing within an hour. (Dkt. No.

at 19.) Defendants do not contend that this question is not common to membeM/adribéul
Termination Subclass. Therefore, the Court finds that a common quesistsaregarding
whether Growersinlawfully evictedthe Wrongful Termination Subclass.
3. Typicality

Plaintiffs must next show that timamed Plaintiffstlaims are typical of the classid
subclassed~ed. R. Civ. P23(a)(3). “The test of typicality ‘is whethether members have the
same or similar injury, whether the action is based on conduct which is not unique to tte 1
plaintiffs, and whether other class members have been injured by the same coorskicf.””
Ellis, 657 F.3d at 984 (quotirtdanon v. Dataproducts Cor76 F.2d 497, 508 (9th Cir.
1992)). The commonality and typicality inquiries “tend to merge” and both sergri@eposts
for determining whether under the particular circumstances|,] maintenaaaass action is
economical anavhether the named plaintiff's claim and the class claims are so interrelated
the interests of the class members will be fairly and adequately protected mbgence.”
Dukes 564 U.S. at 349 n. 5. Ulhately, representatigéclass claims are typical if they are
“reasonably ceextensive with those of absent class members; they need not be substantia
identical.”Hanlon, 150 F.3d at 1020.

Plaintiffs Rosas and Tapleave eaclideclaredhat therecruiter of Defendant CSI who
they met withdid not pesenta labor contractor licensor or say that Defendant CSI had a bo
thattheyreceivedmplicit threats that they woullde sent back to Mexico in response to

guestions or complaints while working for Defendant Sarbafamchs that they were present g

the meeting where Defendant Perez said they cmtlthke a day off unless they were “on thei

deathbeds,"that theywereheld to a production standard not set forth in their employment
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contractsandthat theywere giverfood of insufficient quality and quantity. (Dkt. Nos. 59 at 4
8, 60 at 4-9.These allegationsoncern the same factual predicates underlying the 2017
BlueberryHarvester Class common claims, as discussed above, and ttreisiamed Plaintiffs’
claims are based on conduct that isurdue to themSeeEllis, 657 F.3d at 984.

In response, Defendants contend thathamed Plaintiffs’ claims are not sufficiently
coextensive with those tiie2017 BlueberrHarvester Clasbecauséoth named Plaintiffs
were terminategbrior to the conclusion of their employment contract. (Dkt. No. 67 at 11.) Th
Defendants argue that the named Plaintiffs “are unaware of what happened forottity ofaj
the time spent on the farmft() But the duration of thearmsufferedby the ramedPlaintiffs
relative to other membeds the 2017 Blueberry Harvester Classiot determinative of the
typicality of their claimsBoth they and the other members of the 2017 Bluelttaryester
Classwere subjected to the same alleged course of bhoohduct by Defendants giving rise t
their common claimsSeeEllis, 657 F.3d at 984Hanlon, 150 F.3d at 1020’ he fact that the
pattern of alleged misconduct and harm may have subafterdPlaintiffs Rosas and Tapia we
terminateddoes not cure thalleged harmsghat had already occurréd the 2017 Blueberry
Harvester ClassTherefore, the Court finds thite named Plaintiffs’ claims are typical of the
2017 BlueberrHarvester Class

Similarly, Plaintiffs Rosas and Tapia were pafrthe group of H-2A workers wheent
on strike and were subsequently terminated and evicted on August 5, 2017. (Dkt. Nos. 59
10, 60 at 9-11.) Defendants do not contendttimhamed Plaintiffstlaims arenot typical of
theWrongful TerminatiorSubclass(SeeDkt. No. 67 at 11.JFurther,Plaintiff Tapia was
recruited by Defendant CSI because he worked for Defendant Munger Bros. in 2016, and
any claim he might have against Defendant Perez wmilgpical of the 2017 Blueberry
Harvester Class Defendant Perez SubclagBkt. No. 60 at 3. Therefore, the Court finds that
the named Plaintiffsclaimsare typical of th&Vrongful Termination Subclass and the 2017
Blueberry Harvester ClassDefendant Perez Subclass
ORDER

C180112J3CC
PAGE- 14

s,

[®)

(€

at 8—

thus




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

4. Adequacy of Representation

To determine whether the representative parties will adequately represent a class, the

Court must examine whether the named Plaintiffs and their counsel (1) havenélityscof

interest with other class members and (2) will prosecute the action vigooousthalf of the

class.Ellis, 657 F.3d at 985The named Plaintiffs have asserted that they understand the claims

in this case and the need to think and act on behalf of the class marhberfsllowing the
orders of the Court. (Dkt. Nos. 59 at 2, 60 at2aintiffs’ counsehave experience in
representingvorkers in class action litigation and wiilgorously prosecutghis action.(SeeDkt.
Nos 61, 62.) In response, Defendants aangue that “Plaintiffs have a potential conflict of
interest with thg2017 Blueberry Harvester] class in that they worked@owers]for a much
shorter period, and therefore have less of a vested interest.” (Dkt. No. 672¢fERddant’s
argument does not present a conflict of intebbesause the named Plaintiffshgth of exposure
to the alleged misconduct does not make Defendants’ alleged violations of law ssevkres
as discussed abe. Therefore, the Couifihds that the named Plaintiffs and their counsel will
adequately represent tB817 Blueberry Harvester Class, 2017 Blueberry Harvester Class
Defendant Perez Subclass, adcongful Termination Subclass.

C. Rule 23(b) Requirements

In addition to meeting the Rule 23(a) requirements, a proposed class actionsmbst al
maintainable under Rule 23(b)(1), @)(or (b)(3. Dukes 564 U.S. at 34®Plaintiffs seek
certificationunder Rule 23(b)(2) and (). (SeeDkt. No. 57 at J)

1. Rule 23(b)(2)

“[A] class action may be maintained if the party opposing the class has acted or
refused to act on grounds tlegpply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class ased whdl R. Civ. P.
23(b)(2).Common issues need not predomirfateplaintiffs to seek relieunder Rule 23(b)(2)
“[i]t is sufficient if class members complain of a pattern or practice that is ¢jgragplicable to
ORDER
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the class as a wholéWalters v. Rendl45 F.3d 1032, 1047 (9th Cir. 199BRglief may be
appropriate under Rule 23(b)(2¢]ven if some clas members have not been injured by the
challenged practiceld. “Standing . . . is a jurisdictional element that must be satisfied prior
class certification.LaDuke v. Nelsgn/62 F.2d 1318, 1325 (9th Cir. 1988D]nly current
employees have standjio seek injunctive relief” under Rule 23(b)(E)lis, 657 F.3cat 988.

In their complaint and motion for class certification, Plainsé#gk permanent injunctive
relief againstseveral of Defendants’ allegdtbgal practicesBut Plaintiffs concede thatutative
class memberack standing to seek injunctive relief as they are no longer employed by
Defendants(Dkt. No. 71 at 12.Therefore, Plaintiffsrequest for injunctiveelief under Rule
23(b)(2)is DENIED.

Plaintiffs did notrequest declaratory relief their complaint or their request for class
certification under Rule 23(b)(2)S€eDkt. Nos. 12 at 33—-35, 57 at 2Rluintiffsargue in their
reply to Defendants’ opposition to class certification that the Court may atilt declaratory
relief regardless of the availability of injunctive reli@fl.) (citing Yniguez v. State of Arizona
975 F.2d 646, 647 (9th Cir. 1992) (“A plaintiff's pursuit of nominal damages provides a
sufficiently concrete interest in the outcome of the litigation to confer isigutal pursue
declaratory relief . . . .J) Plaintiffs’ argument in their reply briefannot cure their failure to
requesteclaratory reliepursuant to Rule 23(b)(2) their complaint (SeeDkt. No. 12 at 33—
35.) Plaintiffs maymove to file a thircamended complaint to adccause of actiofor
declaratory relief, and, thereaftemay movefor classcertificationunder Rule 23(b)(2)
consistent with this order. If Plaintiffs choose to do so, the parties’ argunhents $elimited
to those not already addressed in this order.

2. Rule 23(b)(3)

A class action may be maintained under Rule 23(b)(3) when “the court finds that
guestions of law or fact common to the members of the class predominate over aynsjuest]
affecting only imlividual membersand that a class action is superior to other available meth
ORDER
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for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b36) Amchem
Prods., Inc. v. Windspb621 U.S. 591, 615-16 (1998xplaining thaRule 23(b)(3) requirea
two-part analysis of “predominance” and “superiority”). Ultimately, ifiegtion under Rule
23(b)(3) is appropriate “whenever the actual interests of the parties cawdx lsest by settling
their differences in a single actiorifanlon 150 F.3d at 1023.
a. Predominance

The predominance inquiry under Rule 23(b)(3) “tests whether proposed classes ars
sufficiently cohesive to warrant adjudicationfe@presentation. Amchem521 U.S. at 623This
inquiry presumes the existence of common factual or legal issues required ured28 @ik
“‘commonality” element, focusing instead “on the relationship between the aorand
individual issues.Hanlon, 150 F.3d at 102Z&ee Comcast Corp. v. Behrem®9 U.S. 27, 34
(2013) (“Rule 23(b)(3)’s predominance criterion is even more demanding than Ryl&)23(a
“[A] common question is one where ‘the same evidence will suffice for each enémimake a
prima facie showing [or] the issue is susceptible to generalized;veldsproof.” Torres v.
Mercer Canyons In¢835 F.3d 1125, 1134 (9th Cir. 2016) (quofingon Foods v. Bouaphake
136 S. Ct. 1036, 1045 (2016)). Thtise analysis ofivhethera common question of law or fact
predominatesbegins. . . with the elements of the underlying caulsaation’” Erica P. John
Fund, Inc. v. Halliburton C9.563 U.S. 804, 809 (2011). “When common questions present
significant aspect of the case and they can be resolved for all members asthia @ single
adjudication, there is clear justification for handling the dispute on a repriegenasher than or
an individual basis.Hanlon 150 F.3d at 1022 (internal quotation omitted).

I. 2017 Blueberry Harvester Class Claims
.  FLCA

As discussed above, a common question applicable to the 2017 Bludhaeregter
Classexists as t®efendants’ liability for violation of the FLCA stemming frdbefendant
CSl'salleged recruitment of putative class members without the necessary licéBsesepra
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Sectionll.B.2.a.i.) A common questioexists as to Defendant Perez’s liability violation of
the FLCA to thoseutative class membens the 2017 Blueberrifdarvester Clasaho appeared
on the list Defendant Pereent to Defendant CSI to assist in its recruitment-@AHvorkers.
(Seed.) Defendants do not contend that individual questions predominate osepédugicular
common questionsSeeDkt. No. 67 at 12—14). Both common questions are susceptible to
generalized, claswide proof: whether Defendant Ci&iproperly recruited putative class
memberswvithout holdingthe requiredicense, and whether Defendant Perez engaged in farr
labor contracting activityvithout holding the required license when she senlighef potential
visa applicantso Defendant CSMWash. Rev. Code 88 19.30.010@)>19.30.020Torres 835
F.3dat1134.The Court finds that thability to adjudicate the elements of Plaintiffs’ FLCA
claims in a class action demonstrates that the common factual anguegtbns predominate.
.  TVPA

The TVPAprohibits a person from obtaining labor or services through a scheme, pl

=)

AN, or

pattern intended to cause another “to believe that, if that person did not perform such labqgr or

services, that person or another person would suffer serious harm or physicaltfes&ai
U.S.C. § 1589(a)(4). In evaluating whetleriaus harm has been threatened, the court looks
whether ‘inder all the surrounding circumstancesa reasonable person of the same
background and in the same circumstances [would be compelled] to perform or to continu
performing labor or servicesl8 U.S.C. § 158&)(2).

“According to the statute, the threat, considered from the vantage point of a reason
person in the place of the victim, must be ‘sufficiently serious’ to compel the persemain.”
United States v. Dani®52 F.3d 1160, 117@th Cir. 2011) (quoting 18 U.S.C. § 158%2)).
Threats to send an individual back to their home country may constitute serious Hamthait
scope of 18 U.S.C. § 1589(2). Sedd. at1172. In addition, the employer must have intende
cause the viatn to believethat he or she would suffer serious harm if he or she did not cont
to work.ld. An allegation that the defendant engaged in a common scheme or dracteece
ORDER
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laborfrom putative class members mbg sufficient taestablish that the &ss’s claim is
susceptible telasswide resolutionSee, e.gMenocal v. GEO Grp., Inc882 F.3d 905, 920
(10th Cir.),cert. denied139 S. Ct. 143 (2018) (holding thetourt may allow a class to rely or
circumstantial evidence shared by the class to establish causation, anetiegation that
defendant coerced labor from putative class through uniform policy).

Under the TVPA, the determination of whetl@mowerswrongfully obtained labor from
themembers of the 2017 Bluebeidarvester Clasdepends on whether Growers #itened
serious harm againgte membershat would have compelled a reasonable person in the sarj
circumstanceso perform the laborSeel8 U.S.C. 88 1589(a)(4), 1589(2); Dann 652 F.3dhat
1170.Plaintiffs allege thaputative class members were threatemgd serious harm, ithat
Growers threatened to terminate them and send bfaeito Mexico if they asked questions,
complairedabout work conditiongyr received three written warnings for not meeting Growe
production standard. (Dkt. Nos. 896—8, 60 at 6-9ee generall{Llass Decls;)seeDann 652
F.3d at 1172. Contrary to Defendants’ assertions that individual ingmitldse necessary to
determine whether individual memb@arceived Growersstatements as threathe inquiry
under the statut®cuses onwhether a reasonable persorthe same circumstances would be
compelled to continue to worlseeDann 652 F.3d at 1170; 18 U.S.C. § 15892). Asthe
members of the 2017 Bluebetrarvester Classhare mangalient characteristics, including th
theyareMexican nationals, were employed under the sar2Aontractsyorked under the
same conditions, and were subjectethbsameéhreatsa uniform reasonable person standarg
may be applied to determine whetl@mowers’statementsiolated the TVPASeel8 U.S.C. §
1589c)(2). Finally, as Plaintiffs have alleged that Growers’ use oflineatswaspervasive and
directed at the class as a whaedDkt. N0s.59 at6—8, & at 6-9; see generall{Llass Decls,)
the determination of whether Growers threatened serious harm sufficientgeleormasonable
persorto perform labors susceptible to generalized, clagsle evidenceSeeMenocal 882
F.3d at 920Torres 835 F.3dat 1134. Therefore, the Court finds that the common question ¢
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whetherGrowers violated 18 U.S.C. § 1589(a)(4) predominates over unique issues that mj
pertain to individual members of the 2017 Bluebétayvester Class

The TVPA also prohibits a person from obtaining labor or services through “abuse
threatened abuse of law or legal proce$8.U.S.C. § 1589(a)(3The TVPA defines an “abuse
or threatened abuse of law or legal process” as the use or threatened use of sutdglaw
process ih any manner or for any purpose for which the law was not designed, in order to
pressure on another person to cause that person to take some action or refrainrfgpso tadi
action” 18 U.S.C. § 1589(c)(1). Threats of deportation may constitute an abuse of the legg
process within the scope of 18 U.S.C. § 1589(cR&§Ruiz v. Fernande®49 F. Supp. 2d
1055, 1077 (E.D. Wash. 2013). As discussed alfhantiffs have asserted thatowers
obtained labor or services from the 2017 BluebElaywester Clasthroughpervasive threat®
send members who asked questiaaspplainedor did not meet Growers’ production standarg
back to Mexico(Dkt. Nos. 5%at6—8, 60 at 6—9eegenerallyClass Decls.puch threatsmay
constitute an abuse of the law or legal process sufficient to support a claim uniéPtheSee
Ruiz 949 F. Supp. 2dt1077; 18 U.S.C. 88589(a)(3) 1589(c)(1). A the question of whether
Growers’ pervasive threatgere maden order to exert pressure on the members of the 2017
BlueberryHarvester Clast take actim or refrain from taking action in violation of 18 U.S.C.
1589(a)(3)is susceptible to generalized, clagsle proof, the Court finds that this question
predominates over unique issues that may pertain to indivethed membergorres 835 F.3d
at1134.

. WLAD

As discussed above, a common question exists as to whether Growers violated thq
WLAD by creating a hostile work environmengdesupraSectionll.B.2.a.iii.) Employers are
prohibited from discriminating against a person in their terms or conditions of enmgribpased
on race or national origin. Wash. Rev. Code § 49.60.180(3). To establish a hostile work
environment claim, the plaintiff must establish that the alleged harassment “(1) wasamegl
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(2) was because of a protected characteristic, (3) affected the terms or ceradigarployment,
and (4) is imputable to the employeBlackburn 375 P.3cht 1081.

“In order to constitute harassment[,] the complained of conduct must be unwelcomg
the sense that the plaintéimployee did not solicit or incite it, and in the further sense that th
employee regarded the conduct as undesirable or offenGiasgav v. Ga.-Pac. Corp.693
P.2d 708, 712 (Wash. 1985). To establisdt the harassment wdse to a protected
characteristic, the plaintiff “need only produce ‘evidence that supportsanedds inference
that [his protected class status] was the motigdetor for the harassing conduct&lfonso v.
Qwest Comma’s Co, 315 P.3d 610, 618 (Wash. Ct. App. 2013) (quoiog v. State, Depof
Transp, 931 P.2d 196, 199 (Wash. Ct. App. 1997)he harassment must be sufficiently
pervasive so as to alter thenditions of employment and create an abusive working
environment. Glasgow 693 P.2d at 712. The harassment may be imputed to the employer
“an owner, manager, partner or corporate officer personally participates irrdlssrhant.’ld.

In this cas, Plaintiffs have alleged that Defendants engaged in a pervasive practice
threateningo sendputative class members back to Mexico if theied questionspade work
related complaintsor failed to meet Growers’ production standa&e¢Dkt. Nos. 5%t 6-8, 60
at 6-9; see generallZlass Decls.pPlaintiffs also allege that Defendant Perez told the class a
meetingthat they were expected to work every day, and only those “on their death beds” ¢
remain in their housing when they were supposed to be working. (Dkt. Nas6,580 at 65ee
generallyClass Decls.The alleged threats and comments made by Defendants were pervg
and substantially identical between members o201/ Blueberry Harvester Claskloreover,
they uniformly promised negative consequencesnembersvho attempted to improve
working conditions ofailed to meet Growers’ expectations. Therefore, establishing each
member’'sprima faciecase ofGrowers’liability for creating ahostile work environment would
depend on the same evidence of Defendants’ behdwumes 835 F.3cat 1134.

Similarly, manyof the threats made putative classnembers focused on théitexican
ORDER
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nationality the threats were made to the class as a whole or were pervasively madedoahd
members, and the threats were allegedly made by Growers’ managers or. ¢Bikcendos. 59
at6-8, 60 at 6-9ee generall{Llass Decls.Yherefore, the issues whether there is a
reasonable inference that clasesmbers’ national origin was the motivating factor for the
harassing conduciyhether the harassment was pervasive enough to create a hostile work
environment, and the imputation of the harassment to Growers are all susceptibbrabzgeh
classwide poof. SeeTorres 835 F.3cat 1134. The Court finds th#tte common question of
whetherGrowersareliable underthe WLAD for creating a hostile work environment
predominates over unique issues that may pertain to individual members of the 201 7Blue
class.SeeTorres 835 F.3dat1134.
IV.  Breach of Contract

As discussed above, a common question exists as to the 2017 Bllédreegter Class

regarding whetheGrowersbreached thél-2A contractdy imposing a previously undisclosed

production standard and by providing low quality food in insufficient quantdieseet class

members’ daily need¢§SeesupraSectionll.B.2.a.iv.) “A breach of contract is actionable only |i

the contract imposes a duty, the duty is breached, and the breach proxiaasely damage to
the claimant. Nw. Indep. Forest Mfrs. v. Depof Labor & Indus,. 899 P.2d 6, 9 (Wash. Ct. Ap
1995. Washingtorappliesthe objective manifestation theory of contracts, under which the
Court “attempt[s] to determine the parties’ intent by faeg®n the objectivenanifestations of
the agreement, rather than on the unexpressed subjective intent of the’ péehest
Commc'ns, Inc. v. Seattle Times Cdl5 P.3d 262, 267 (Wash. 2005). “Thus, when interpret
contracts, the subjective intenttbe parties is generally irrelevant if the intent can be
determined from the actual words usdd.”

Under Washington law, individualass membershterpretation®f the terms of the H-
2A contracts are not determinative on the issue of Growers’ tigfali breach of the contracts.
Rather,Growers’ liability will depend orf1) whethenmpositionof a production standard of twq
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boxes of blueberries an hour &) providinglow-quality foodin meager quantitiegolated the
parties’ objective manifesians in the H2A contractsSeead. Thus,the issue of whether
Growers owedluties toputative class membeuwhder the H2A contracts that were breached b
the imposition of a new production standard #reprovision of low-quality food in insufficient
guantities and thusaused harno putative class members susceptible to generalized, class
wide proof.SeeTorres 835 F.3dat 1134.Therefore, th&€ourt finds thathecommon questions
on this issue predominate over unique issues raised by indizidsalmembers
ii.  Wrongful Termination Subclass
I.  Termination for Engaging in Protected Activities

As discussed above, a common question exists as to whether Growers violated R¢
Code of Washingtorection49.32.020 when they terminated the members of the Wrongful
Termination Subclass following a one-day stril&edsupraSectionll.B.2.b.i.) To prevail on a
claim of wrongful discharge, a plaintiff must establish tiiat Washington has a clear public
policy (theclarity element), (2) discouraging the conduct would jeopardize the public policy
jeopardyelement), and (3) that policy-protected conduct caused the dismissadifdation
element)’ Briggs v. Nova Servys213 P.3d 910, 914 (Wash. 2009nhder Washington law,
employers are prohibited from interfering with, restraining, or coeleingr employees
engaging “in selorganization or in other concerted activities for the purpose of collective
bargaining or other mutual aid or protections.” Wash. Reve@at).32.020. The concerted
activities must relate to the terms and conditions of employment or be seeking idnwarkeng
conditions Briggs 213 P.3d at 915.

Washington has a clear public policy of allowing employees to engage inteohcer
activities to seek improved working conditio®®eBriggs 213 P.3d at 914; Wash. Rev. @&l
49.32.020Terminating employees in retaliation for engaging irhsaativities would clearly
discourage the conduddriggs 213 P.3d at 914laintiffs assert thanembers of th&Vrongful
Termination Subclassere engaged in a protected actiwithen they did not attend work on
ORDER
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August 4, 201 because they wemotestingharsh working conditionsSgeDkt. Nos. 59 at 9,
60 at 9-10see generallLlass Declg.Plaintiffs further assert théthe Wrongful Termination
Subclassvas terminatedor engaing in this protected activitgsone of Growers’ managers
was present at the meeting during whichdgeision to sike was reachednd subclass
members were given identical separation and termination forms which deshebedd
“Protestor[s]” and stated that they were terminated for “insubordination.” (ig. 57 at 19,
61-7, 61-8.)Therefore, Plaintiffs have edilished thathe same evidence will suffice for each
member of th&Vrongful Termination Subclase make grima facieshowing of wrongful
termination in violation oWWashington employment laBeeTorres 835 F.3dat 1134.

In response, Defendarasgue thahot all members of thé/rongful Termination
Subclassvere engaged in protected activities when thieynot go to work on August 4, and
thus the Court will have to make individizdinquiries of each membe(Dkt. No. 67 at 21.)
For exampleDefendants argue thRtaintiff Tapiadecided on August 4 that he did not want tq
participatein the strikeafter all and requested to be allowed to work, and another mentber ¢
Wrongful Termination Subclass stated that he was simply late to work on August 4sand w
subsequently terminatedd() (citing Dkt. Nos. 60 at 10, 69 at 5, 70 at 1.) Although Defendal
have highlightedhat some members of thérongful Termination Subclass may have unique
issuegelated to this claimsuch issues do not predominate over the common question of wl
theWrongful Termination Subclass a whole engaged in protected activity and was
subsequently terminated for doing so.

Defendants also argue ttiae Court must determirte reason fothe Wrongful
Termination Subclassterminatiors, andthatindividualized inquiriewill be required to
determine whyach member was terminated. (Dkt. No. 67 at 21.) The question of why
Defendants terminated all tife members of th&/rongful TerminatiorSubclasst the same
time on August 5, 2017 is the very question thaybe answered on a classde basis Furthe,
the question of why eadubclassnembemwasterminatednay be resolved by the same
ORDER
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evidence, athesubclassnembes wereallegedly provided witldenticalseparation and

termination forms.%eeDkt. Nos. 57 at 19, 67; 618, 71 at 5.)Therefore Defendants’

arguments do not demonstrate that the common question identified above does not predgminate

over issues raised hydividual members of the subclass.

Thus, the Court finds that the common questiowluétherGrowersviolated Washington
employment lawwhen they terminated th&rongful Termination Subclass on August 5, 2017
predominates over unique issysestaining tandividual subclass members

[I.  Unlawful Eviction

As discussed above, a common question exists as to widtheerswrongfully evicted
members of th&/rongful Termination SubclassSéesupraSectionll.B.2.b.ii.) A person who
uses threats or menacing cootio turn out a party in actual possession of real propsiigble
for forcible entry Wash. Rev. Code. § 59.12.010. Plaintiffs contendattet the members of th
Wrongful Termination Subclasgere terminated, Defendardemanded thahe subclass
membersvacate their housing within one hour. (Dkt. No. 57 atse@Dkt. Nos. 59 at 10, 60 at
11; see generall{lass Decls.Plaintiffs further allege thdbefendantshreatened to call the
police and immigration officialto enforce their demandsd() Defendants do not argue that
individual claims ofsubclass membemedominate over the common question presented for
claim. (See generallpkt. No. 67at 12-22.) Therefore, the Court finds that resolution of this
claim of the Wrongful Termination Riclassdepends on generalized, class-wide proof,that
the common question predominates over individual issues of subclass m&ebémsres 835
F.3dat1134.

b. Superiority

Rule 23(b)(3) requires that the Court find that a “class action is superior to wiiablke
methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. B)(33(When
undertaking this inquiry, the Court considers (1) the intefasdosiduals within the class in
controlling their own litigation; (2) the extent and nature of any pending litigatiommenced
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by or against the class involving the same issues; (3) the convenience asloildgif
concentrating the litigation in a particular forum; and (4) the managealitity @lass action.
SeeFed. R. Civ. P23(b)(3)(AHD); Zinzer v. Accufix Research Indhc.,, 253 F.3d 1180, 1190
92 (9th Cir. 2001). Consideration of these factors must “focus on the efficiency and econo
elements of the class action so that cases allowed under subdivision (b)(3) areahoze be
adjudicated most profitably on a representative bagiaZer, 253 F.3d at 1190.

In this case, a class action is superior to other available methods of atiljugibe
claims of the 2017 Blueberry Harvester Class, 2017 Blueberry Harvester Clatandant
Perez Subclass, and Wrongful Termination Subdl&sssed on the record before the Court, it
does not appear that individudhss membersave an intereshicontrolling their own litigation
aseach individuatlassor subclassnember’s claim for damages is unlikely to exceed the cof
pursuing the claimalleged SeeSaucedo v. NW Mgmt. & Realty Servs.,,1860 F.R.D. 671,
684—85 (E.D. Wash. 2013). It does not appeardtiar litigation regarding this action is
pending elsewher&eed. at 685; (Dkt. No. 57 at 22T)he parties have not argued that the
Western District of Washington is not an appropriate and convenient forahelitigation. See
Saucedp290 F.R.D. at 685. It does not appear that there are issues with regard to the
manageability of the class actid®ee id ThereforePlaintiffs have established that class actio
litigation is superior to other methods of adjudicating this action

D. Class Definitions

TheCourt has discretion to modify class definitions where appropBaieth v.
Appstack, In¢.2015 WL 1466247, slip op. at 5 (W.D. Wash. 20t8&)ng Armstrong v. Davis
275 F.3d 849, 872 (9th Cir. 2001)). Based onpiteeedinganalysis the Court herebglefines
andCERTIFIESthe follow classesinder Rule 23(I§3):

2017 Blueberry Harvester Clas#llMexican nationad who worked at Sarbanand

" Defendants do not substantively argue that class treatment would not be saghigor
case. $eeDkt. No. 67 &12-24.)
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Farms, LLC in Sumas, Washington picking blueberries pursuant tozfadéntract that thered
employment from July 2017 through October 20TTh&2017Blueberry Harvester Class
certified onthe following claims raised by Plaintiff®efendant CSI's violation of the FLCA an
Growers’ resultant liabilityGrowers’ violation otthe TVPA,18 U.S.C. 8§ 1589(a)(3) and 18
U.S.C. § 1589(a)(4)Growers creation of a hostile work environment in violation of the WLA
Growers’ breach of thEl-2A contracts.

2017 Blueberry Harvester Clas®efendant Pere3ubclass‘Mexican nationals who
worked for DefendantSarbanand Farma 2015 and/or 2016 arappeareana list sent by
Defendant Perez toefendant CSlor potential visa applications for work with Defendant
Sarbanand Farms in 2017.” The 2017 Blueberry Harvester Clastendant Perez Subclass
certified onPlaintiffs’ claim that Defendant Perez is liable for violation of the FL2BW
Growers resultant liability.

Wrongful Termination Subclass: “H-2A workers who were terminated and @vrcte
Sarbanand Farms for protesting dangerous working conditions.” The Wrongfuh&tom
Subclass igertified on he following claims raised by &htffs: Growers’ wrongful termination
of the subclass in violation of Revised Code of Washington section 49.3&aR20@ers’
unlawful eviction of the subclass in violation of Revised Code of Washington section 59.17

E. Appointment of Class Counsel

“Unless a statute provides otherwiseoart that certifies a class must appoint class
counsel.” Fed. R. Civ. P. 23(g)(1). In appointing class counsel, the €&msitdlergshe work
counsel has done to identify and investigate potential claims; counsel’'s expeariaaodling
class actionsgther complex litigation, and the types of claims asserted in the action; ¢euns
knowledge of the applicable law; and tiesources counsel will commit to representing the
class.Fed. R. Civ. P. 23(g)(1)(A)(if#v). Plaintiffs’ counsehave experience in handling class
actions concerning the types of claims asserted in this case, and have extenwsiedde of the
applicabldaw. (Dkt. Nos. 61, 62.Plaintiffs’ counsel has alsmommitted to expend the
ORDER
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resources necessary to represent the classFor the foregoing reasorRlaintiffs’ counsel in
this caseare hereby APPOINTED as class counsel
[1l.  CONCLUSION

For the foregoingeasons, Plaintiffsmotion forclass certificatiofDkt. No. 57) is
GRANTED pursuant to Federal Rules of Civil Procedure 23(a) and 23(b)(3).

DATED this 20th day oDecember 2018

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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