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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ELISABETH OLIVIERI,

e CASE NO.2:18CV-00127bWC
Plaintiff,
ORDERREVERSING AND

V. REMANDING DEFENDANT'S

DECISION TO DENY BENEFITS
NANCY A BERRYHILL, Deputy

Commissioner of Social Security for
Operations,

Defendant

Plaintiff Elisabeth Olivierifiled this action, pursuant to 42 U.S.C. 8 405(g), for judicial

review of Defendant’s denial of Plaintiff’'s applications $opplemental security income (“SS

and disability insurance benefits (“DIB’Rursuant to 28 U.S.C. § 636(c), Federal Rule @il G

Procedure 73 and Local Rule MJR 13, the parties have consented to have this maittey h
the undersigned Magistrate Jud§eeDkt. 5.

After considering the record, the Court concludes the Administrative Law JUdgE)
erred when she failed to properly discount medical opinion evidence from Dr. MadaMag,

M.D. Had the ALJproperly considered Dr. Magdaleno’s opinion, the residual functional
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capacity(“RFC”) mayhave included additional limitation$heALJ may have also changed tt
weight she gave to medical opinion evidence from Dr. Albert Hattem, M.D., with proper
consideration of Dr. Magdaleno’s opinion. The ALJ’s error is therefore not harratesthis
matter isreversed and remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the O

Commissioner of Social Security (“Commissioner”) for further procegdaonsistent with this

Order.
FACTUAL AND PROCEDURAL HISTORY
OnMarch 21, 2014, Rintiff filed applicatiors for SSI andDIB, alleging disability as of
June 21, 2011SeeDkt. 8 Administrative Record (“AR”1L8. The applications werenied upon

initial administrative review and on reconsideratiSeeAR 18. ALJ Stephanie Martz held a
hearing on December 15, 2015. AR 38-79. In a decision dated April 21, 2016, the ALJ fol
Plaintiff to be not disabled. AR 15-37. The Appeals Council denied Plaintiff's requesview
of the ALJ’s decision, makintipe ALJ’sdecision the final decision of the Commissiorsae
AR 1-6; 20 C.F.R. § 404.981, § 416.1481.

In Plaintiff's Opening Brief, Plaintiff maintains the ALJ erreg: (1) improperly
assessing medical opinion evidence, thereby resulting in an inaccuratamig) finding
Plaintiff had a severe impairment of substance abuse disorder at Step Twoeofuiatisl
evaluation process. Dkt. 10, pp. 3-11. Plaintiff requests the Court remand for an award of
benefits as a result of these errddsat 11.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni

social security benefits if the ALdfindings are based on legal error or not supported by

e

eputy
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al of
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substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION
l. Whether the AL J properly assessed the medical opinion evidence.

Plaintiff argues the ALJ improperly assessed her RFC in light of mexpo@on
evidence from Drs. Wayne Dees, Psy.D., Xandra Rarden, M.D., Mark Magdaleno, M.D.,
Albert Hattem, M.DDkt. 10, pp. 5-11.

The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1995) (citingPitzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990Embrey v. Bowerg49 F.2d
418, 422 (9th Cir. 1988)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons that are sapppgebstantial
evidence in the recordl’ester 81 F.3d at 83@1 (citingAndrews v. Shalalé3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed and thorough summary of the facts amnctiognfl
clinical evidence, stating his interpretation thereof, and makingiysdiReddick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998) (citildagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

A. MentalLimitations

Plaintiff first argues the RFC should contain greater mental limitatlaadoopinion
evidence from Drs. Deesid Rarden. Dkt. 10, pp. 5-9.

1. Dr. Dees

On January 8, 2014, Dr. Dees conducted a psychological/psychiatric evaluation of

Plaintiff. AR 387-96. As part of his evaluation, Dr. Dees conducted a clinical intearid

and

d, the
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mental status examination of Plaintiff. A&87-88, 390-91. Dr. Dees found Plaintiff moderate
limited in her ability to adapt to changes in a routine work setting, communicapegodn
effectively in a work setting, and set realistic goals and plan independent38#8R0.In
addition, Dr. Desopined Plaintiff was markedly limited in her ability to perform activities
within a schedule, maintain regular attendance, and be punctual within customia@ydes
without special supervision. AR 38Br. Dees also determinédaintiff had a marked limitation
in her ability to maintain appropriate behavior in a work setting. AR 390. Lastl{pdas found
Plaintiff severely limited in her ability to complete a normal work day and wodkwathout
interruptions from psychologically based symptoms. AR 390.

The ALJ discussed Dr. Dees’ findings and gave his opinion “little weight,hgtati

Such extreme limitations are not supported by the record ddé&¥'s [sic]own

mental status examinations. Indeed, during such an examination, the claimant’g

appearance was within normal limits, her thoughts were logical and litear, s

was friendly and cooperative, and she was fully oriented with memory within

normal limits. Dr Dees did note that the claimant was depressed, but this
observation alone does not explain the ratings he assessed, especialgligive

his other observations.

AR 29 (internal citations omitted).

One reason the Algavefor discounting Dr. Dees’ opinionas because Dr. Dees’
“extreme limitations” were not supported big own mental status examination. AR 28.ALJ
may reject an opinion that is “inadequately supported by clinical findiBgs/liss 427 F.3d at
1216 (citingTonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001)ere the ALJ
accuratelysummarized the findings from the mental status examination and exgt@wetiese
findings —which were largelynormal — did not support Dr. Dees’ opinaditations SeeAR 29,

see alsAR 390-91 (mental status examination). As such, the ALJ reasonably determined

Dees’ opinion was not supported by his own mental status examination, and this wafica s

ly

Dr.

DeCi
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legitimate reason to discount tlapinion.SeeBayliss 427 F.3d at 1216 (upholdirzsn ALJ’s
rejection of a physician’Bndings where the physician’s “other recorded observations and
opinions” contradicted his opinion about Plaintiff's abilijiesee also Allen v. Heckler49 F.2d
577,579 (9th Cir. 1984) (citation omitted) (“If the evidence admits of more than one ratior

interpretation,” the court must uphold the ALJ’s decision).

al

While the ALJalso discounted Dr. Dees’ opinion for being unsupported by the medical

record as a whole, the Court need not assess whether this\wesgooper, as any error would
be harmlessSee Preslegarrillo v. Berryhill, 692 Fed. Appx. 941, 944-45 (9th Cir. 2017)
(citing Carmicklev. Comm’r of Soc. Sec. AdmiB33 F.3d 1155, 1162) (noting that although
ALJ erred with regard to one reason he gave to discount a medical opinion, “thisasror
harmless because the ALJ gave a reason supported by the record” to discount the opinig
Accordingly, the ALJ need not valuate Dr. Dees’mnion on remand.

2. Dr. Rarden and Mr. Grills

Plaintiff asserts the ALimproperly assessed her Rkdight of amedicalreportfrom
November 12, 2014, which Plaintiff maintamas written byhertreating physician, Dr. Rarde
Dkt. 10, pp. 6-9 (citing AR 505-08).

As an initial matter, the Court notes tieportPlaintiff citesis actually a “Outpdient
Psychiatric Progress Note,” which contains treatment riiesa November 12, 2014
appointment witiMr. Paul Grills, RN, ARNP, MHP.SeeAR 505 (annotation statinglaintiff's
exam was [w]ith Grills, Paul”), 508 (Paul Grills’ signature as report author). Although the
treatment notes mention Dr. Rarden as Rfésprimary care physician, the report sholis.
Grills — not Dr. Rarden — conducted the examination and drafted this r8pefk 506-08.The

Court therefore analyzes Plaintiff’'s argument as referring to Miis@nd not Dr. Rarden.

an
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An ALJ “may not reject ‘significant probative evidence’ without explanatiéioies v.
Shalalg 49 F.3d 562, 570-71 (9th Cir. 1995) (quotWigcent v. Heckler739 F.2d 1393, 1395
(9th Cir. 1984). However, wheereportdoes not assign any specific limitations or opinions
regardinga claimant’s ability to work, the ALJ need rmbvide reasons for rejecting theport

because the ALJ is not rejecting any of tbgort’s conclusionsturner v. Comm’r of Social Se

Admin, 613 F.3d 1217, 1223 (9th Cir. 2016¢e also Morgan v. Comm’r of Soc. Sec. Admin.

169 F.3d 595, 601 (9th Cir. 1999).

Furthermoreharmless error principles apply in the Social Security conkéalina v.
Astrue 674 F.3d 1104, 1115 (9th Cir. 2012 error is harmless only if it is not prejudicial to
the claimant or “inconsequential” to the ALJ’s “ultimatendisability determination.Stout v.
Comm’r Soc. Sec. Admjrl54 F.3d 1050, 1055 (9th Cir. 2006¢&e Molina674 F.3d at 1115.
The determination as to whether an error is harmless requires sspEastc application of
judgment” by the reviewing court, based on an examination of the record made “webatd
to errors’ that do not affect the parties’ ‘substantial rightéddlina, 674 F.3d at 1118-19

(quotingShinseki v. Sander§56 U.S. 396, 407 (2009)).

In this case, Plaintiff argueke ALJ ered by failing to properly consider the Novembe

12, 2014report Dkt. 10, pp. 7-9Yet a review of thigeportreveals that it contains no function
limitations.SeeAR 505-08. Rather, thieportprimarily containgreatmennotes from
Plaintiff's appointment, including descriptions of Plaintiff's life happenings, moods, medic3
history, and medication§eeAR 505-07.In addition while the treatment note contains a mer
status examination Mr. Grillsonducted, Mr. Grills did nadtate the mentatatus examinatios
findingstranslated int@nyfunctional limitationsSeeAR 506-07.Therefore, even if the ALJ

erred by failing to discughis treatment noteny error would be harmlesseeMolina, 674 F.3d

al

il

tal
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at 1115(an error is harmless if it “didot alter the ALJ’s decision”see also Morganl69 F.3d
at 601 (ALJ permissibly rejected apinion that contained only symptoms because it did nof
statehow the symptoms translated into functiolmaitations).

Plaintiff also argues the RFC should haweatained greater restrictions because of a
Global Assessment of Functioning (“GAFSgorecontained in the November 12, 20kport
Dkt. 10, pp. 8-9. “A GAF score is a rough estimate of an individual’'s psychological, social
occupational functioning used to reflect the individual’'s need for treatméaugas v. Lambert
159 F.3d 1161, 1164 n.2 (9th Cir. 1998)hile a GAF score may be a “useful measurement,
GAF score “standing alorgges] not control determinations of whether a persanéental
impairments rise to the level of a disabilify Garrison v. Colvin 759 F.3d 995, 1003 (9th Cir,
2014) see also Hughes v. Colyitn99 Fed. Appx. 765, 766 (9th Cir. 2015) (noting GAF scor
“do[] not have any direct correlative worklated or functional limitations.”)

Here, the November 12, 2014 treatment note contains a GAF score of 39. AR 507
decision, the ALJ noted there were GAF scoresudinout the record, but discounted their
weight

Thesescores denote that the claimant does suffer from a manifested mental

disorder, but the record asvehole contradicts the GAF scores aeding the

claimant’s ability to function in occupational and sdcettings. Given that a

GAF score only shows the claimant's mentality at a specific time, | give little

weight to these scores.
AR 29-30.

Mr. Grills gave no explanation for tl@AF scoreof 39, insteadmerely listing the score
in the diagnosis section of the report. AR SWY. Grills did not indicate whether the GAF rati

was based on Plaintiff's symptoms or other, unlisted functional impairnge#8R 507.

Moreover,Plaintiff has failed to demonstrate howweighingMr. Grills’ opined GAF score

and

In his
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would change the ALJBRFCanalysisSee Hughe$99 Fed. Appx. at 766 (holding any error
failing to consider the GAF score of a nurse practitioner harmless, B&@imcorporated all
credible functional limitations, and the claimant failed to identify any additional limitatinens
ALJ should have imposed in light of the GAF score). Consequewvdy if the ALJ erred in
rejecting this GAF score, Plaintiff has not shown hiejection ofthe GAF scorecaused any
harm.See Molina674 F.3d at 1115-]1%ee also Warner v. Colvig013 WL 6243833t *5
(W.D. Wash. Dec. 3, 2018pecause GAF scores are intended to account for psychosocial
stressors, some of which are not relevant to eligibility for disabilityfliefieand the phyisian’s
opinionidentified “psychosocial stressors unrelated to disability, the ALJ’s interpoatafithe
physician’s] opinion is not inaccurate”)

Accordingly, Plaintiff failed to show the ALJ committed harmful error by nstuassing
the November 12, 2014 treatment note, and the ALJ negdasdesthis treatment note on
remandLudwig v. Astrue681 F.3d 1047, 1054 (9th Cir. 2012) (“The burden is on the par|
claiming error to demonstrate not only the error, but also that it affectéslibstantial
rights.”).

B. Physical Limitations

Next, Plaintiff asserts thRFC should haveontainedgreater restrictions on Plaintiff's
physical abilitiesdue to opinion evidence from Drs. Magdaleno Biattem Dkt. 10, pp. 9-11.

1. Dr. Magdaleno

On two occasions, Dr. Magdaleno examined Plaintiff and provided evaluations rggardin

Plaintiff's physical limitations. DrMagdalenaconducted the first examination on April 5, 201

AR 398-400. In this examination, DVlagdalenaconducted a physical examation of Plaintiff

and reviewed an-xay report from March 29, 2013. AR 399-40With respect tdhe physical

in

Ly

3.
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examination, DrMagdalenanoted Plaintiff was “in obvious discomfort, walking slowly with
antalgic gait.* AR 399.Dr. Magdalenobserved Riintiff had “trouble getting out of the chair
during the exam.” AR 399. Additionally, Dr. Magdalempined Plaintiff's right leg exhibited
“slight weakness in plantar flexion of the ankle.” AR 399. ldagdalenameasured “a positive
straight leg raise orné right” andwrotethat Plaintiff had “numbness in her right foot with
limited plantar flexion.” AR 399.

Dr. Magdalenadiagnosed Plaintiff with lumbar spine strain aledjenerative disc
diseaseand right radiculopathy. AR 399. Notably, Magdalencobserved that while annray
of Plaintiff's spine was “normal,” his “physical exam indicate[d] more sigaificdisease than
[the] isolated [negative] spineray.” AR 399.Dr. Magdaleno also noted Plaintiff “was seen
back specialist and had an MRI in August which showed a bulging disc.” ARD898.
Magdalenasuggested Plaintiff have atherMRI conducted of her lumbar spine. AR 400.

Due to her lumbar spine conditions, Magdalencopined Plaintiff had marked to sevq
limitations in her ability testand, walk, lift, carry, handle, push, pull, reach, stoop, and crou
AR 400. Dr.Magdalendurtherfound Plaintiff “[s]everely limited” in her ability to perform
work in a regular, predictable manner, indicating dagdalendoundPlaintiff “[u]nable to
meet the demands of sedentary work.” AR 400.

During his second examination in January 2@4 MagdalenaneasuredPlaintiff's
spinalrange of motion and reviewed apdated xay reportfrom January 23, 2014. AR 381-8
Dr. MagdalenadiagnosedPlaintiff with degenerative disc disease of the lumbar spitteright

sciatica AR 382. Dr.Magdalenowrote Plaintiff “has trouble walking and has an antalgic gai

I An antalgic gait is “a characteristic g[ait] resulting from pain on wéightingin which the stance phase

of g[ait] is shortened on the affected sidérbom v. Colvin2013 WL 3208591, at *8 (D. Kan. June 24, 2013)
(quoting STEDMAN’ S MEDICAL DICTIONARY 698 (26th d. 1995) (internal quotation marks omitted

)y a

bre

D
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due to back pain.” AR 38Furthermore, DrMagdaleno observetthat Plaintiff had “weakness
in the right leg with plantar and dorsiflexion.” AR 382. Btagdalencalsodetermined Plaintiff
had “tenderness in the lumbar spine with limited range of motion.” AR 382. At the end of
examination, DrMagdalenapined Plaintiff's degenerative disc diseasth right sciati@a
caused marked limitations in her ability to stand, walk, lift, carry, handle, pushrgadh,
stoop, and crouch. AR 382.

In her decision, the ALJ discussed Dr. Magdaleno’s opinionsiated:

(1) Such an opinion is not supported by the record, includinglémants own

testimony that she is able to walk around neighborhoods and eoted

backyards.(2) Further, objective medical testing failed to reveal significant
abnormalities in the claimant to warrant such extreme limitations. Due to its

[in] consistency with the objective medical evidence, | give this opinion little

weight
AR 29 (citations omitted) (numbering added).

First, the ALJgave Dr. Magdaleno’s opinion little weigh¢causeshe found it
unsupported by Plaintiff's testimony that she can “walk around neighborhoods andeseedr
backyards.” AR 29. An ALJ may discounphysician’sfindings if those findings appear
inconsistent with a plaintiff's daily activitieSee Rolliny. Massanari261 F.3d 853, 856 (9th
Cir. 2001).Regardlessan ALJ’s reasoning must also be supported by substantial evidence
record as a whold®ayliss 427 F.3cat 1214 n.1.

In a Function Report - Adult, when asked how far she can walk, Plaintfe “not far.”

AR 265. She also reported that if she needs to rest while walking, she needgdo“stioput

five minutes$ before resuming walking, but she needsretime torest “if going up or down a

2 Becausehe ALJ gaveDr. Magdaleno’s opinion “little weight,” the Court presumes the’alude of the

his

in the

term “consistency” was a typographical error and she intended to"mdtnsistency SeeAR 29.
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hill, or a long distance.” AR 26%\t the hearingPlaintiff testifiedshe primarily travels by bus.
AR 46. She also testified she can walk about one block on flat ground. AR 53.

Hence, the record reveals Plaintiff testified that she can walk about oneabldck
sometimes needs to rest foioabfive minutes while walking. This testimorg/not inconsistent
with Dr. Magdaleno’s opinion that Plaintiff has markedevere limitations several areas of
basic work activitiesFor examplePlaintiff's testimonythat she camvalk one block and needs
to rest for five minutes at a timenotinconsistent with Dr. Magdaleno’s opinitimat Plaintiff is
markedly impairedn her ability to stand and wallseeAR 399.

In his decision, the ALdeferencedPlaintiff’'s testimony that shavalk[s] around
neighborhoods and enter closed backyards.” AR 29. At the hearing, Pleastiffedshe is
homelessand described how thisipacts her daily lifeSeeAR 58-60. Plaintiff statedhatshe
and hemirlfriend sometimes stay in the backyards of homes that asaferAR 58-59. She
explained that hagirlfriend “does the leg work and goes looking” for theckyards they can
stay in. AR 60. Once her girlfriend finds a backyard,tgpeally returns to retrieve Plaintiind
they walk “the shortest distancpbssibleto get here® AR 60. Plaintiff stated that on other
occasions, shekesthe bus or geta ride from a friend to reach the backyards. ARGB9

This testimonys also not inconsistent withr. Magdaleno’s opinionsSpecifically,the
context ofPlaintiff's testimony reveals she stated she wali@rt distancesvhichis not
inconsistent witlDr. Magdaleno’s opiniothat Plaintiff hagnarked to severe limitations in ba
work activities Therefore, the ALJ’s assertion that Dr. Magdaleno’s opgisimconsistent
with Plaintiff’'s testimonyabout walking is not supported by substantial evidence in the recq

See BaylissA27 F.3d at 121itation omitted)

3 Furthermore, Plaintiff testified that if they walk to get to the backyRlaintiff's girlfriend carriesher
belongings. AR 59.

2z,
o

brd.
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Second, the ALJ discounted Dr. Magdaleno’s opinions because she found “objecti
medical testing failed to reveal significant abnormalities . . . to warrant gtreime
limitations.” AR 29 (citation omitted)The ALJ citedx-raysDr. Magdalenaeviewedto support
her assertionSeeAR 29 (citingAR 383, 401).

However, in addition to reviewing teex-rays,Dr. Magdaleno performed physical
examinations of Plaintiffat both of his examinationSeeAR 382, 384, 399The Ninth Circuit
considers physical examinations to be objective medical evidéao&man v. Berryhill686
Fed. Appx. 517, 519 (9th Cir. 2017) (holding that contrary to the ALJ’s finding, a physiciaf
opinions “were indeed based on and supported by objective medical evidence,” including
physician’s own physical examinatiom).this case, ahe first examination, Dr. Magdaleno
even noted that his “physical exam indicates more significant disease tladedgokgative]
spine x-ray.” AR 399Thisnote from Dr. Magdalendaken withthe fact thahe conducted
physical examinations at both evaluationsjdatéshe based his findings on thbjective testing
in his physical examinatienSeeAR 399.Nonethelesghe ALJ failed toacknowledge that thes
physical examinationswereobjective medicalestsunderlying Dr. Magdaleno’s findingSee
AR 29;Kauffman 686 Fed. Appx. at 519.

Moreover, an MRI from August 2011 showed “a disk bulge towards the right with g
possible foraminal impingement of the L5 nerve roBe€AR 501;see alscAR 497, 503Dr.
Magdaleno referenced this MRI in his first evaloatreport.SeeAR 398. Thusthis MRI is
objective medical testingontainingabnormalitiesvhich could support Dr. Magdaleno’s opine
limitations. Therefore, in allthe ALJ’s statement that objective medical testing failed to sup

Dr. Magdaleno’s opiniomasnot supported by substantial evidence in the reasithe ALJ

=

S

the

)
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failed to discuss objective evidencsuch as the physical examinations and Mitiat
supported this opinion.

The ALJ failed to provide any specific and legitimate reason, suppoytsdbstantial
evidence in the recorth discount Dr. Magdaleno’s opinion. Accordingly, the ALJ erred.

Hadthe ALJ properly considered Dvlagdaleno’sopinion, the RFC and the hypotheti
guestions posed to the vocational expert (“VE”) may have indladditional limitationsFor
instance, the RFC and hypothetical questions may have reftbetddlaintiff was markedly or
severely limited in her ability to stand, walk, lift, and carry, indicating ay*segnificant
interference with the ability to@r inability to, perform these basic waaktivities SeeAR 382,
399. Had the ALJ given greater weight to Dr. Magdaleno’s opinion, she may have also fo

Plaintiff “[ulnable to meet the demands of sedentary wdsleéAR 400.As the ultimate

disability decision may have changedh proper consideration &r. Magdaleno’s opinion, the

ALJ’s error is not harmless and requires reveiSeé Molina674 F.3d at 1115.

2. Dr. Hattem

Plaintiff further alleges the ALJ erredth respect tgphysical limitations in the RFC
when considering medical opinion evidence from Dr. Hattem. Dkt. 10, pp. 9-11.

Becausehis matter is beingemandediue to the ALJ’s harmful error regarding Dr.
Knapp’s opinion, the Court declines to consider whether the ALJ committed thamaiuin her
consideration of DriHattem’sopinion. The Court instead directs the ALJ to reconsider Dr.

Hattem’sopinion as necessary on remand, in light of her treatment of Dr. Magdaleno’s op

cal

ind

nion.
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. Whether the ALJ harmfully erred in finding Plaintiff had a severeimpair ment of
substance abuse disorder at Step Two.

Plaintiff maintains the ALJ erred when she found Plaintiff had a severerimgydi of
substance abuse disorder at Step Two of the sequential evaluation process. Dkt. 10, pp.

A socialsecurity claimant is not entitled to benefits “if diatism or drug addiction
would . . . be a contributing famtmaterial to the Commissioner’s determination that the
individual is disabled.” 42 U.S.C. § 423(d)(2)(C). Thwkere relevant, an ALJ mustreduct a
drug addiction and alcoholism (“DAA@nalysis ad determine whether a claimantlisabling
limitations remain absent the use of drugs or alcohol. 20 C.F.R. 88 404.1535, 416.935. H
an ALJ may only conduct the DAA analysis if she first fitioks claimant disabled under the
sequential evaluation proce&sistamante v. Massanafl62 F.3d 949, 955 (9th Cir. 200%ge

alsoSSR 132p, 2013 WL 621536, at *4f the ALJ thereaftefinds a claimant wouldot be

pwever,

disabled if the substance abuse saapthe claimatis substance abuse is material and beneilits

must be deniedParra v. Astrue481 F.3d 742, 747-48 (9th Cir. 2007).

Here, the ALJ found Plaintiff had a severe impairment of “substance abuse disbrde

Step Two of the sequential evaluation process. AHBA0at Step Five, the ALJ fourfelaintiff
to be “not disabled” because she determiRkntiff could perform jobs existing in significant
numbers in the national economR 31-32. As such, the ALJ did not engage in the DAA
analysis SeeAR 31-31; Bustamantg262 F.3d at 9555SR 132p, 2013 WL 621536, at *4n
other words, Plaintiff has not shown her benefits wergatldue to the severe impairment of
substance abuse disord8eeAR 31-32.

The Court “will not reverse for errors that are inconsequential to the ultimate
nondisability determinationMolina, 674 F.3d at 1117 (citation and internal quotation mark

omitted). Accordingly, even if the ALJ erred in finding Plaintiff had a severeirmpat of
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substance abuse disorder at Step Two, any error would be harmless because the ALJ did not

deny Plaintiff's claim due to this impairment.
II1.  Whether this case should be remanded for an award of benefits.

Lastly, Plaintiff requests the Court remand this matter for an award ditseBé&t. 10,
p. 11.

The Court may remand a case “either for additional evidence and findingsnartb a
benefits.”"Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in rare circumstancesmand to the

agency for additional investigation or explanatidde€nhecke v. Barnhgr879 F.3d 587, 595 (9t

-

Cir. 2004) (citations omitted). However, the Ninth Circuit created a “testétarmining when
evidence should be credited and an immediate award of benefits dirétaechdn v. Apfel211
F.3d 1172, 1178 (9th Cir. 2000). Specifically, benefits shbaldwarded where:
(1) the ALJ has failed to provide legally sufficient reasons for rejecting |[
claimant’s] evidence, (2) there are no outstanding issues that must be resolved
before a determination of disability can be made, and (3) it is clear frem th
record that the ALJ would be required to find the claimant disabled were such
evidence credited.
Smolen80 F.3d at 1292.
The Court has determined, on remand, the ALJ mustak:atehertreatment of medica|
opinion evidence from Drs. Magdaleno andteia. Because outstanding issues remain
regarding the medical evidence, Plaintiff's RFC, and her ability to pedtnar jobs existing in

significant numbers in the national economy, remand for further consideration obttes i

appropriate.
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CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny bersefégarsecand
this matter isemandedor further administrative proceedings in accordance with the finding

contained hereinlhe Clerk is directed to enter judgment for Plaintiff and close the case.

o (i

David W. Christel
United States Magistrate Judge

Datedthis 3rd day of July, 2018.

)S
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