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ction to Save Housing v. Midland Corporate Tax Credit X1V, LP et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
DOWNTOWN ACTION TO SAVE CASE NO.C18-0138JCC
HOUSING,
ORDER

Plaintiff,
V.

MIDLAND CORPORATE TAX CREDIT
XIV, LP, et al,

Defendant.

This mater comegefore the Court on Plaintiff Downtown Action to Save Housing
(“DASH”") motionfor partial summary judgmerDkt. No. 294 and Defendants’ crogsotion for
summary judgment (Dkt. No. 22). Having thoroughly considered the parties’ bragfththe
relevant record, the Court finds oral argument unnecessary and BR&NTS Plaintiff’s
motion for patial summary judgment (Dkt. No. 24ndDENIES Defendants’ cross-motion for
summary judgment (Dkt. No. 22) for the reasons explained herein.

l. BACKGROUND'?!

DASH is a non-profit, affordable housing developer that creates and preserves livin

! The Court previously ordered Defendants to disclose the citizensthigichdividual
members.$eeDkt. Nos. 41, 43) Having reviewddefendantsdisclosures (Dkt. Nos. 42, 45),
well as the complaint and answer (Dkt. Nos. 1, 18), the Court is satisfigehzdrties are
completely diverse, and thiatthas subject matter jurisdiction oM@ASH’s claims.
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communities for people with modest incomes. (Dkt. No. 26 di@acdieveits mission DASH
utilizesa federal prograrthatofferstax creditdo entitiesthatdevelopand operatéow-income
housing propertiesld.) To obtainthe tax creditsDASH forms limited partnerships with
investors who fund qualifying low-income housing projedts) (n return,DASH provides the
investorswith the tax creditswhich are used to reduce the investomporate tax liability on a
dollarfor-dollar basis.|Id. at 2-5.) Tax credits are available for the first 15 yearsradt
qgualifying development is placed into service (the “compliance period”). (lkt1 at 6)see
also26 U.S.C. § 42.

As relevant to this case, DASH formed three limited partnergbghectively, the
“Partnerships”}o develop and operate three affordable housing commugutbsctively, the
“Developments”)in King County, Washington. (Dkt. No. 26 2-3.) DASH, as general partner,
partneredvith Defendant Midland Corporate Tax Credit X1V, LP as a limited partner to for
Kenmore Senior Associates?l.and Mountain View Family Associates, LP. (Dkt. No. 18 at 4
6.) Those Partnerships developed and operated Heron Landing Senior Apartments (“Herg
Landing”) and Mountain View Apartments (“Mountain Viewtespectively(ld.) In addition,
DASH, as genergartner, partnered with Defendant Midland Corporate Tax Credit XVI, LP
limited partner to form Kenmore Family Associates, U®.) (ThatPartnership developed and
operated Heron Run Apartments (“Heron Runit).)(Defendant BFIM Special LimiteRartner,
Inc., is a special limited partner in each of the three Partnersfighsat 13, 15.)

The Partnerships are governed by three separate, but essentially ideatinalship
agreementsSeeDkt. No. 26 at 11-147.) The partnership agreements contain a detailed by
option (hereinafter “buyout option” or “Section 8.20”) that allowed DASH to purchase the

Investment Partnerships’ entire interest in the Partnerahijreconclusionof each

2 For clarity, the Court will refer tDefendants collectively as the “Investment
Partnerships.” This is the same naming conveniged by the parties their briefs.
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Development'sompliance period (Id. at 37.) DASH coul@xercise the buyout option at its
discretion for up to one year after thied of the compliance period for the respective
Developments.Id.) The compliance period for all three Developments ended on Decemberf
2016, and DASH accordingly had until December 31, 2017 to exercise its buyout ojemns.
Dkt. Nos. 22 at 5, 22-2 at 3, 24 at 10, 26-1 at 48.)

The partnership agreements specify that the buyout price of the Investrmet &hips’
interess in the partnershipske., the price that DASH must pag obtain the interestsshall be
“the greater of (i) all federal, state and local taxes imposed on theérmem@sPartnership|s]
attributable to the buyout; or (ii) the fair market valtleMV”] (as of the date of the closing of
the buyout) of the Investment Partnership[s’] interests as determinecbirdacce with this
Section 8.20.” (Dkt. No. 26 at 37.)

DASH was required to send the Investment Partnerships written notice oéitstmt
exercise the buyout option “at least sixty (60) days, but no more than one hundred twenty
days prior to the proposed closing date as proposed by [DASHl]4t(38.) The buyout notice

was required to include a proposed closing date and the following information:

(1) an appraisal of the assets of the Partnership[s] by an appraiser selected in
accordance with this Section 8.20;

(2) an appraisal of the fair market value of the [Investment Partnersimpesést
in the Partnership by an appraiser selected in accordance with Section 8.20;

(3) a calculatioa by [DASH] of the principal amount and accrued interest of all
outstanding indebtedness secured by the Property;

(4) in consultation with the Investment Partnership[s], a calculation b H)Af
the federal, state and local taxes to be borne by thetinges Partnership[s]
attributable to the Investment Partnership[s’] Interest; and

(5) a calculation by [DASH] in accordance with the requirements of Section 8.20

3 The buyout provisions in each of the three partnership agreements are egsentiall
identical. GeeDkt. No. 26 at 37-39, 83—-85, 13133.) Because the parties agree that the buy
provisions in each partnership agreement are functionally equivalent for purposes afgumi
judgment, the Court only cites to the relevant buyout provisions contained in the Kenmore
Senior Associatesimited Partnership AgreemenBd¢eDkt. No. 26 at 37-39.)
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of the proposed Buyout Price.

(Id.) The above values were to be calculated “as of the cldsitegproposed by [DASH] in its
Buyout Notice.” {d.) Prior to submitting a buyout notice, DASH was required to propose tw
appraisers to the Investment Partnerships who possessed certain censfiastspecified in
Section 8.20(e) Id. at 39) The Investment Partnerships were required to approve one or bq
DASH'’s proposed appraisers before an appraisal could be condudied. (

The agreedipon appraiser was required to consider various factors in making its
appraisals.Ifl.) For example, in calculimg the value of the Partnershigssets, the appraiser
was specifically directed “to assume that limitations on tenant income, perreittscand
occupancy, as set forth in the Project Documents, shall remain in effect throtighButended
Use Perid.” (Id.) In calculating the FM\bf the Investment Partnershipsteress, the appraiser
was required to consider the value of the Partnerships’ assets, and “give duaabnsitieall
other relevant factors relating to the value of the [interestlidiieyy without limitation” five

specific criteria (1d.)

th of

The buyout option also included a provision that allowed the Investment Partnerships to

render DASH’sbuyout notice ineffective. That provision states:

Any Buyout Notice which fails to include the items required in this Section 8.20
shall not constitute an effective Buyout Notice. If a Buyout Notice includes
appraisals or calculations which, in the reasonable opinion of the Investment
Partnership, contain material errors, the notice shall not aaestin effective
Buyout Notice. Absent an effective Buyout Notice, the Option may not be
exercised. In the event Investment Partnership concludes that a ndsco fai
constitute an effective Buyout Notice, the Investment Partnershipsbiaptly so

notify the General Partner and the General Partner may submit new or amended
Buyout Notices at any time during the Option Period.

(Dkt. No. 26 at 38.)

In late 2016, DASH began negotiations with the Investment Partnerships in an atte

4 The appraisal criteria included, for example, “limitations on Investmentd?ahip[s’]
management control and management selection,” and “limitations on Inve§targrgrship[s’]
ability to require liquidation.” id.)
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purchase their Parérship interests. (Dkt. No. 25 at 31.) The parties negotiated throughout
but were unable tagree ora purchase priceS€eDkt. No. 26-1 at 65—-73.) On October 10,
2017, DASH wrote to the Investment Partnerships proposing two appraisers purSeuticio
8.20(e) of the buyout option for each Developmddt.gt 80-87.) The Investment Partnership
approved one of the proposed appraisers, Wilcox LaMotte Valuation & Advisor{c@XVi
LaMotte”). (Dkt. No. 22-2 at 5.) On December 13, 2017, Wilcox LaMotte provided DASH W
appraisals for each of the Developmernt®eDkt. Nos. 26-1 at 91-109; 2Bat 5-22, 30-47.)
Wilcox LaMotte appraised the FMV of the Investment Ranghips’ interest in the
Developments as follows: (1) Heron Run, $9,000; (2) Heron Landing, $0; and (3) Mountai
View Apartments, $0.1¢.)

On December 15, 2017, DASH submitted buyout notices to the Investment Partner
for the three Bvelopments.§eeDkt. Nos. 26-1 at 89-109; 2B-at 222, 27—-47).In accordance
with Section 8.20, DASH proposed a closing date of March 9, 2018. (Dkt. Nos. 26-1 at 90
at 3, 28.) In addition to including the Wilcox LaMotte appraisals, DASH calculagfteral,
state, and local taxes to be borne by the Investment Partnerships attritutalie of their
interests as follows: (1) Heron Run, $0; (2) Heron Landing, $59,806.00; (3) Mountain View
Apartments, $0. (Dkt. Nos. 26-1 at 111; 26-2 at 24, 49.) Based on the appraised FMV and
calculated tax burden, DASH proposed the following buyout pfaresach @velopment: (1)
Heron Run, $9,000; (2) Heron Landing, $59,806.00; and (3) Mountain View Apartments, $
(Dkt. Nos. 26-1 at 112; 26-2 at 25, 50.) Regardisgalculation of the taesto be borne by the
Investment Partnerships, DASH asked the Investment Partnerships to regpanthvee days
of receiving the buyout noticeDKt. Nos. 26-1 at 111; 26-2 at 24, 49.)

On December 18, 2017, the Investment Partnerships responded to DASH’s buyout]

notices > (Dkt. No. 26-2 at 54, 57, 60.) The Investment Partnerships stated that the buyout

®> The Investment Partnerships sent a uniform email response to each of DASH'’s b
notices. SeeDkt. No. 262 at54, 57, 60.)
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did not require them to provide consultation on the tax burden calculation within three day
DASH proposed, and that they would “respond within the first three weeks of Januavyeafte
have time to review the materials in depthd.Y The Investment Partnerships went on to stats
that, “[a]s an initial, but certainly not final or complete response, we do n& agfethe
valuation of the Investment Partnershipjaferest[s]” in the respective Developm&ntd.)

The Investment Partnerships did not provigdeéherresponse to DASH’s buyout noticeq
(SeeDkt. No. 25 at 25.) On January 30, 2018, DASH filed this lawsuit against the Investme
Partnerships, alleging that they breached the partnership agtedmeafusing to sell their
partnership interests in accordance with DASH’s buyout notiSegDkt. No. 1 at 16-18.)
DASH argues that is entitled to an order of specific performance, which waoulider¢he
Investment Partnerships sell their interestin the Developmenta accordance witbDASH's
buyout notices.I{l. at 18.)In their cresmotion for summary judgmentié Investment
Partnerships assert that their responses to DASH’s buyout notices compli&euation 8.20
and thereforeverenot a breach of the partnership agreements. (Dkt. No. 22 at 3.) The
Investment Partnerships further argue that there is a genuine dispute adlrfeteregarding
theFMV of their partnensip interests—a question that they beliemeust be decided by ary.
(1d.)

I. DISCUSSION

A. Summary Judgment Standard

“The court shall grant summary judgment if the movant shows that there is noggenui

dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). In making such a determination, the Court must view the facts andjestifia
inferences to be drawn thém@m in the light most favorable to the nonmoving paftiyderson v.
Liberty LobbyInc., 477 U.S. 242, 255 (1986). Once a motion for summary judgmerdpsnty
made and supported, the opposing party “must come forward with ‘specific factaghbat
there is agenuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S.
ORDER
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574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)). Matéaiells are those that may affect the
outcome of the case, and a dispute about a material fact is genuine if thereienseffidence
for a reasonable jury to return a verdict for the non-moving pangerson477 U.S. at 248-49

B. DASH's Breach of Cantract Claim

Under Washington law, a breach of contract claim requires: “(1) a contraohfyased
a duty, (2) breach of that duty, and (3) an economic loss as a result of thaMgss™v. State
218 P.3d 241, 243 (Wash. Ct. App. 2008js undisputedhat the partnership agreements
generally, and the buyout provisions specifically, imposed contractual duties trvéstment
Partnerships. (Dkt. Nos. 22 at 16, 24 at 11.) In addition, DASH is not asking the Court to r
the issue of damages this time® (Dkt. No. 24 at 21.) Therefore, the only issue the Court my
decideon summary judgment is whether the Investment Partnerships’ respofix&SH’s
buyout noticesindtheir subsequent failure to sell their interests in accordancdDAi8H’s
buyout noticedreachedreachedhe partnership agreemerits.

The undisputed evidence demonstrates that DASH exercised its buyout tptiesash
of the Developments in accordance with Section 8f28e partnership agreemenBASH
provided the Investment Partnerships witfitten buyout noticeshatproposed a timely closing
date,and included all of the required appraisals and calculatiSegDkt. Nos. 26-1 at 89—-109;
26-2at 2-22, 27-47.DASH proposed, and the Investment Partnerships approvichx
LaMotteto conduct appraisals in accordance with Section 8.20. (Dkt. No. 22-2/Milcox
LaMottes appraisalappear to haveaken into consideration tliactorsoutlined in Section
8.20(f). (SeeDkt. Nos. 26-1 at 91-109; 2B-at 5-22, 30-47.)

Notwithstanding DASH’s valid exercise of its buyout options, the Investment

® DASH hassufficiently alleged—and the Investment Partnerships do not argue to the

contrary—that it sustained damages as a resuthebreach. $eeDkt. No. 25-1 at 77-78.)

" The Investment Partnershigate that “[the only issue before this Court is whether [
Investment Brtnerships] breached Sectio2®in how they responded to D.A.S.H.’s Decemb
15 buyout notices.” (Dkt. No. 31 at 1.)
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Partnerships argue that they did not breach Sectiorb@@lse the§promptly objected to the
value stated in the buyout notices . . .” (Dkt. No. 31 atBe) Investment Partnerships assert t
their response to DASH’s buyout notices was sufficient to render the notidestinefunder
Section 8.20(d).Id.) (“Here, [the Investment Partnerships] informed D.A.S.H. the very next
business day that the buyout notices contained material errors, specifataily that the
valuations of the partnership interests by Wilcox LaMotte were incorrect.”)

The Court must first determivehat thelnvestment Partnershipgere requiredo do to
invalidate DASH’s buyout notices under Section 8.204dyl then decide whether the
Investment Partnerships met that standBrdsuant to Section 8.20(d), thereretwo situations
in which thelnvestment Partnershigsuld render DASH’s buyout notices ineffectifst, a
buyout noticevasineffective if it “fails to include the items required.in. Section 8.20.” (Dkt.
No. 26 at 38.) Second, a buyout notieasineffective if it“includes appraisals or calculations
which, in the reasonable opinion of the Investment Partnership[s], contaimahetens . . .".
(Id.) If the Investment Partnerships concludeat“a notice fails to constitute an effective
Buyout Notice, [they] shall promptly so notify [DASH] and [DASH] may subneiv or
amended Buyout Notices at any time during the Option Perit)” (

Under the plain meaning of Section 8.20(d), the Investment Partnensdspsquired, at
a minimum,to promptly notify DASH that its buyout notices were ineffective, and staye wh
they were ineffective-in other words, the Investment Partnerships had to promptly notify
DASH that its buyout noticesitherfailed to contain an item required by Section 8.2thatthe
calculations or appraisals contained wihat Investment Partnershipsasonably believed to be
material error(See id)

The Investment Partnerships argue that Section 8.20(d) did not require them ‘ifg idg
for D.A.S.H. with any level of specificity the material errors in a buyout adt({®kt. No. 22 at
16.) Instead, the Investment Partnerships assert that they were raquatgd to promptly
inform DASH if their notice failed “to constitute an effective Buyout Notictl”)(The Court
ORDER
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disagrees with thilnvestment Partnership’s narrow readindhef notice requirement.

Section 8.20(d¥onstitutesa notice anature provision. If DASH breachets obligations
to execute an effective buyout notice accordinthéoterms of Section 8.2Me Investment
Partnerships could invalidate the buyout option. In doing so, the Investment Partngesbips

required to inform DASH that its buyout notice is ineffective, and DASH could “guisw or

amended Buyout Notices at any time during the Option Period.” (Dkt. No. 26 at 38.) Undef
Washington law, a notice and cure provision requires “clear and unambiguous notige, time

given, and in the form prescribed by the contract . DC"Farms, LLC v. Conagra Foods Lamb

Weston, In¢.317 P.3d 543, 551 (Wash. Ct. App. 2014) (citation and internal quotation mar|
omitted).

The Investment Partnerships’ interpretation of Section 8.20(d) would unddbiBid’'s
ability to cure an ineffective buyout notidéthe Investment Partnerships were merely requirg
to inform DASH that its buyout notices were ineffective without explaining why, DASHIav
be left to guesathow to correct the alleged deficiendy.effect, he Investment Partnerships
could foil DASH's ability to exercise its buyout optibyg vaguely objeting to the sufficiency of
its buyout notices. The Court will not adopt the Investment Partnerships’ pdefeegpretation
because doing so would frustrate the purpose of Section 8.20, and lead to absur&eesults
Forest Mktg. Enterprises, Inc. v. State, Dep’t of Nat. Ré&gl P.3d 40, 43 (Wash. Ct. App.
2005) (courts are to avoid interpreting contracts “in ways that lead to absurd.tesult

Having identified the duties imposed by Section 8.20(d), the Court must determine
whether the Investment Partnerships’ responses to DASH’s buyout nedicesufficient to
render them ineffectivel hree days after receiving the buyout notices, the Investment
Partnerships responded by objecting to DASH’s suggestion that they provide a donsultat
within threedays. (Dkt. No. 26-2 at 54, 57, 60.) The Investment Partnerships went on to wi
“[a]s an initial, but certainly not final or complete response, we do not agree withuhgoral
of the Investment Partnership[s’] interest[s]d.] The Investment Parérships stated that they
ORDER
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would “respond within the first three weeks of January after we have had trenadw the
materials in depth.”ld.) The InvestmenPartnerships did not provide further respatiose

DASH'’s buyout notices. (Dkt. No. 25 at 25.)

While certainly prompt, the Investment Partnerships response to the buyout notices

neither notified DASH that a required item was missing from the notices noiseggdrehat the
appraisals or calculations contained a material érftre Investment Partnerships respoingse
they did ‘hot agree withlthe valuation of the Invasient Partnership[s’] Interest[sglid not
identify a material errerit merely expressed a difference of opinregarding the FMV of their
interests(Dkt. No. 26-2 at 54, 57, 60The Investment Partnerships’ response did not mentio
anything about the Wilcox LaMotte appraisals, much éeggain howthey containednyerrors
material or otherwisdn fact, the Investment Partnerships hadeittedthat they never
identified any materiatrrors with the Wilcox LaMotte appraisals to DASBegDkt. No. 25 at
25))

As the Court outlined above, Section 8.20(f) contains detailed requirements for hov
parties’ jointlyselected appraiser is to conduct an appraisal of the Investment Papsiershi
interests in the Developmeng&ee supr&ection | These detailed provisions would be render
essentiallymeaningles# the Investment Partnergs could reject an appraisal by simply
objectingto a valuation without explaining holvwas a materiatrror.If the Investment
Partnershigsconclusory responsés DASH’s buyout notices were sufficient to render them
ineffective, DASH'’s ability to exeise the buyout option would lpeopardized

In their briefing, the Investment Partnerships repeatedly state thadriewntitled to the
FMV of their Partnership interestgnd that the buyout prices listed in DASH’sioe$ are not

reflective of the Brtnershipstrue value. $eeDkt. Nos. 22 at 17, 31 at 3.) What the Investme

8 Having ruled that the Investment Partnerships failed to inform DASH that yoetou
notices were ineffective-i.e., that they failed to include an item required by Section 8.20 or
contained mierial errors—the Court need not determine whether the Investment Partnershi
acted reasonably in rejecting DASH’s buyout notices.

ORDER
C180138JCC
PAGE- 10

b

the

%)

ed




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

Partnerships gloss over is that the buyout option specifiesHe®MV of their interests is
determined(SeeDkt. No. 26 at 37 Neither the partnership agreements nor the buyout optio
entitled the Investment Partnershipsubjectivelydisagree with the appraised FMV of their
interests and then hold out for what they believed to be a more accurate prittet Biexactly
what thelnvestment Partnerships did when theye@to identify a material error in the buyout
notices andailed to sell their interests the Development® DASH in accordance with those
notices.

In summary, the undisputed evidence demonstrates that DASH \alillgised its
buyout options in accordance with Section 8.20thatthe Investment Partnershifasled to
invalidate the buyout options by providing DASH with adequate notice as requi&stbgn
8.20(d). As a result, the Investment Partnerships breached the partnership aigregrfeling
to sell their entire interests to DASH pursuant to the terms contained in the hoyioas.

1. CONCLUSION

For the foregoing reasons, Plaintiff's motion for partial summary judgnit No. 29
iIs GRANTED and Defadants’ cross-motion for summary judgment (Dkt. No. 2D)BENIED.
In accordance with the Court’s order:

The Court FINDS that Defendants breachedpidumenershipagreements by failing to sell
and transfer their partnership interests to Plaintiff pursuant to its buyoutsa@ga result,
Defendants will be required to sell and transfer their limited partner and|dpeitied partner
interests in each of the Partnerships in accordance with Plaintiff's buyticgsisubmitted on
December 15, 2017. TheoGrt will not set a date by which Defendants must sell and transfe

their partnerships interests at this tibeeause Plaintiff has reserved tbgue of damages.

Within twenty-one (21) days of the issuance of this order, the parties shall file a joint

staus report proposing a new trial date and tpied-deadlines.
I
I
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ORDER

DATED this 26th day of February 2019.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




