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ction to Save Housing v. Midland Corporate Tax Credit X1V, LP et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
DOWNTOWN ACTION TO SAVE CASE NO.C18-0138JCC
HOUSING,
ORDER

Plaintiff,
V.

MIDLAND CORPORATE TAX CREDIT
XV, LP, etal.,

Defendans.

This madter comedefore the Court on Defendants’ motioretaludeevidenceor in the
alternative to reopen discovery (Dkt. No. 4#d Plaintiff’'s motion to seal (DkNo. 53).Having
thoroughly considered the parties’ briefing and the relevant record, the {Ddsrbfal argument
unnecessary and hereBRANTS In part and DENIES in paRefendantsmotion (Dkt. No. 49
and GRANTSPIaintiff’'s motion (Dkt. No. 53for the reasons explained herein.

l. BACKGROUND

The Courtset forththe facts of this case in a prior order and will not dagain (See
Dkt. No. 46.)The discovery cutoff dateas November 4, 201&hd a jury trial was initially
scheduled for March 4, 2019. (DNo. 20.) On January 24, 2019, the Court vacated the trial
date. (Dkt. No. 44.) On February 26, 2019, the Court granted summary judgment in favor
Plaintiff, ruling that Defendants had breached the buyout option provision of the relevant
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partnership agreements and would be required to transfer their interests in thegg@pegue
to Plaintiff. (Seeid. at 10-12.) The Court explicitly reserved the issue of damages for trial, w
the Court rescheduled to July 29, 2019 pursuant to the parties’ agredchext7,(Dkt. Nos. 47,
48.)

On April 3, 2019, Plaintiff supplemented itstial disclosures to include new informatig
about the damagéiswould seek at trial.Jee Dkt. No. 50 at 2334.) Plaintiff asserted that it
would incur lost operating revenue in the amount of $341,984 because it would be unable
meet the May 6, 2019 deadline for re-syndicating the propeitiest 33-34.) In its prior
supplementaihitial disclosures served on November 7, 20218intiff identifieddamages
related to its past efforts to-syndicate the properties, but did not list lost operating revenue
a category of damagesd(at 1719.)

Defendants assert that Plaintiff's claim for lost operating revenues redatesl 2019 re
syndication should be excludeda late disclosurgDkt. No. 49 at 2—3.Alternatively,
Defendants ask the Court to re-open discovery “for the limited purpose of conductmgedysc
relating to lost operating revenuedd.(at 2.) Plaintiff asserts thdttimely supplemented its
initial disclosures, and that the Court should not impose a sanction for its conduct. (Dkt. N
at 10.) Plaintiff also moves to seal three documents it included with its respokiséNgD53.)

. DISCUSSION

Under Federal Rule of Civil Procedure 26(a), a party’s initial disclosuresincliede “a
computation of each category of damages claimed by the disclosing pady R FCiv. P.
26(a)(1)(iii). A party also has a continuing duty to supplement its initialaisobs “[ijn a timely
manner if the party learns that in some material respect the disclosusancomplete or

incorrect, and if the additional or corrective information has not otherwise been madetkno

! Re-syndication describes a process whgrigible low-income housing projects such
as those operated by Plaintdtn renew their tax credit allocation after the end of the initial
compliance period. (Dkt. No. 56 at 8—-22.)
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the other parties during the discovery process or in writing.” Fed. R. Civ. P. 2@4&)@ party
that fails to disclose information pursuant to Rule 26i&@nbdt allowed to use that

information. . . to supply evidence on a motion, at a hearing, or at a trial, unless the failure
substantidy justified or is harmles$Fed. R. Civ. P. 37(c)(1).

While the Court finds that Plaintiff failed to supplement its damages calculations in
timely manner, its failure was substantially justifigter the circumstanceBlaintiff waited
until April 3, 2019 to supplement its initial disclass and provide Defendants with new
information regarding its anticipatéakt operating revenue related to the 2019 re-syndicatiot
(Dkt. No. 50 at 23—34 PRlaintiff's disclosure camiong after the close of discowerNovember
4, 2018—and more than a month after the Court’s order on summary judgment—February
2019. Dkt. Nos. 20, 46.Defendant is correct that tlheformation regarding lost operating
revenue wasa new category of damages not previously disclos&dimtiff's supplemental
initial disclosures(Compare Dkt. No. 50 at 17-19yith id. at 28-29.)

Although untimely Plaintiff hadareasonable basts initially believe it would not incur
thenewlyalleged damage®lated to its 2018e-syndication efforts. Plaintiff could not have
predicted needing to disclose this information by the discovery cutoff becalsesi
originally scheduled for March 4, 201%e¢ Dkt. No. 20) In other words, Plaintiff reasonably
believed that this matter would be resolvesll beforethe May2019deadline for filing its re
syndication application. Although the Court struck the trial date on January 24, 2019, it did
setthenew trial date utl March 19, 2019. (Dkt. No. 48

During this period, Plaintiff still had a basis to believe that it could file its 2019 re
syndication application without incurring the damages it seeks After the Court issued its
summary judgment order in late February, Plaintiff asked Defendants tfetrdresr interests in
the properties under the terms outlined in the Court’s calénat Plaintiff could file its re
syndication application. (Dkt. No. 56 at Defendantsleclined to do sold. at 104—-07.Had
Defendants transferred their interests, Plaintiff would have been ablesteepersyndication
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and would not be seeking this new category of damages. Under the circum$&moat;s
dday in supplementing its disclosuress substantially justifiedsee Fed. R. Civ. P. 37(c)(1).

The appropriate remedy under these circumstances is not to exclud#f Plam
pursuing its lost operating revendamagesbut to allow Defendant additional time to conduci
discovery so they are not prejudiced at tifdlis remedy is particularly appropriate because
there is sufficient time before the trial to conduct such limited discovery.

[II.  CONCLUSION

In accordance with the Court’s order:

1. Defendand’ motion to precludevidenceor in the alternative repen discovery
(Dkt. No. 49) is DENIED in part and GRANTED in part. Defendants’ request to preclude is
DENIED and Defendantsequesto re-open discovery is GRANTED. Defendants shall be
allowed to sek discoveryelated to Plaintiff's “[[Jostoperating revenue due to lost 2019 LIHT]
re-syndication application opportunity,” as listed in its second supplemental discloBden
April 3, 2019. Defendants may conduct a Federal Rule of Civil Procedure 30(b)(6)tideposi
regarding this topic, but must do so no later than June 21, 2019. Defendants may supplen
their expert disclosures regarding this issue, but must do so no later than June 28, 2019. |
Defendant supplements its expert disclosures, Plaintiff may make a relpta disclosure no
later than July 5, 2019. All discovery shall be completed no later than July 17 T2@19arties
shall bear their own costs related to any additional discovery.

2. Plaintiff's unopposed motion to seal (Dkt. No. 53) is GRANTERintiff has
demonstrated good cause to maintain the requested documents under seal that outweigh
public’s general interest in access to the Court’s rec&sgd{amakana v. City and Cty. of
Honolulu, 447 F.3d 1172, 1179 (9th Cir. 2006he documents at issue contain Riéf's non-
public financial information, the disclosure of which could cause Plairgfbarablenarm.
Therefore, the Clerk is DIRECTED to maintain Document Numbei3, 53-1, 57, 58, and 59
under seal until further order of the Court.
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ORDER

DATED this 17th day of May 20109.
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John C. Coughenour
UNITED STATES DISTRICT JUDGE




