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THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

GUY ADAM ROOK, CASE NO.C18-0233JCC

Petitioner ORDER
V.

DONALD HOLBROOK,

Respondent.

This matter comes before the CourtRetitioner’s objectionéDkt. No. 52) to the report
and recommendation of the Honorable Brian A. Tsuchibhited States Magistrate Juddgkt.
No. 47). Having thoroughly considered the parties’ briefing and the relevant réwof@owrt
finds oral argment unnecessary and heréDyERRULES Petitioner’s objections, ADOPTS th
report and recommendation, aDENIES Petitioner’s petition for a writ of habeas corpoisthe
reasons explained herein.

l. BACKGROUND

Judge Tsuchida’s report and recommendation set forth the unddegts of this case
and the Court will notepeat them hereeid. at 4—7.) The report and recommendation
rejected Petitioner’'s argument that his-if@hout-parole (“LWOP”) sentenctor a thirdstrike
driving offensewith amensrea of recklessness grossly disproportionate in violation of the
Eighth Amendment of the United States Constitut{tsh.at14—32.) Petitioner’s counsel has
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filed objections to the report and recommendation, asking that the fibolittat 28 U.S.C.
§ 2254(d) does not apply to Hsghth Amendment clairand grant hinhabeas relief(Dkt. No.

52at 1) The Court addresses eaufPetitioner’s objection® the report and recommendation |i

turn.
. DISCUSSION

A. Legal Standard

A district court reviewsle novo those portions of a report and recommendation to wh
a party objectsSee 28 U.S.C. 8§ 636(b)(1); Fed. R. Civ. P. 72(b)(3). Objections are required
enable the distriatourtto “focus attention on those issuefaetual and legal-that are at the
heart of the parties’ disputeThomasv. Arn, 474 U.S. 140, 147 (1985). General objections, o
summaries of arguments previously presented, have the same effeailgsction at allsince
the ourt’s attention is not focused on any specific issues for re@Jnited Satesv.
Midgette, 478 F.3d 616, 622 (4th Cir. 2007).

B. Adjudication of Eighth Amendment Claim on the Merits

Petitionerasserts that thé/ashington State Court of Appeals did adjudicatehis
federal Eighth Amendment claim on the meaitel thereforés decision is not entitled to
deference under 28 U.S.C. § 2254(d). (Dkt. Blbat 2-9.)

“An application for a writ of habeas corpus on behalf of a person in custody pursua
the judgment of a State court shall not be granted with respect to any claimslsatjwdicated
on the merits in State court proceedings.” 28 U.S.C. § 2254(gl).dgment is normally said to
have been rendered ‘on the merits’ only if it was ‘delivered after the court .rd.dreh
evaluated the evidence and the parties’ substantive argumedahrison v. Williams, 568 U.S.
289, 302 (2013) (quotinBlack’'s Law Dictonary 1199 (9th ed. 2009But when “a line of state
precedent is viewed as fully incorporating a related federal constitutight. . .a state
appellate court may regard its discussion of the state precedent as sufficever a claim
based orhe related federal rightld. at298-99 ¢ollecting exemplary cases).
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A brief examination of Washingtoniepeat offender statytthe federal and Washingtot
constitutional provisions at issue, amtevant Washington caselasvwarranted. Under
Washington'sPersistent Offender Accotability Act (“POAA”), a “persistent offender” must
receive an LWOP sentend&ash. Rev. Code § 9.94A.57The POAA defines “persistent

offender” as a person who, having been convicted of two “most serious offensest outhadt

state equivalentsn two prior occasions, commits a third “most serious offense.” Wash. Rey.

Code § 9.94A.030(38). “Most serious offense” is in turn defined as any class A felony or
enumerated class B felonies that are violent, sexuagraggesous. Wash. Rev. Code §
9.94A.030(33)

The Eighth Amendment of the United States Constitution bars “cruel and unusual
punishments.” U.S. Const. amend. VIII. Article |, section 14 of the Washiigjaia
Constitutionbars ‘truel punishment.” Wash. Const. art. |, § IManalyzing challenge®
LWOP sentences imposed pursuant to the POAA, Washington courts have consisténtly
that [article |, section 14 of the Washington State Constitution] is moregtika than the Eighth
Amendment.”Sate v. Witherspoon, 329 P.3d 888, 894 (Wash. 201diting State v. Rivers, 921
P.2d 495, 502 (Wash. 19963 Sate v. Moretti, 446 P.3d 609, 613-14 (Wash. 2019)

(reviewing Washington caselaand stating that “if it is not cruel under article I, section 14 . .|.

then it is necessarily not cruel and unusual under the Eight Amendntgatg)v. Bassett, 428
P.3d 343, 347-49 (Wash. 2018) (conducttupwall analysis and concluding thatticle I,
section 14s more protective than the Eight Amendment in the context of juvenile sentencit
Satev. Ramos, 387 P.3d 650, 667 (Wash. 2013&t. denied, 138 S. Ct. 467 (2017).

Washington courts have accordingly declined to analyze Eighth Amendment claturgktin

1 At trial, Petitioner was found guilty of vehicular assault under the recklasaen
alternative means, a qualifying offense under the PG State v. Rook, 2013 WL 3227563,

slip op. at 3 (Wash. Ct. App. 2013¥ash. Rev. Code 8§ 9.94A.030(33)(p). Petitioner’s two prj

qualifying convictions were for first degree robbery and first degreeata@ehild, both of
which were committed when he was an ad@te Okt. No. 57 at 7, 19.)
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parallel with article I, section 14 claims against an LWOP sentence imposegputo the
POAA. Seg, e.g., Moretti, 446 P.3d at 613 Becausave have previously held thatticle I,
section 14 offers more protection than the federal constitution in the context of senteth
recidivists and juveniles, we do not address the petitioners’ argumefanhatVOP sentence
imposed pursuant to the POAA] is cruel and unusual under the Eighth Amendment.”).

In ruling on Petitioner’s constitutional claigthe state courtoncluded that[t] he state
constitutional prescription against ‘cruel punishment’ affords greatezqtiran than its federal
counterpart. Thus, if the state constitutional provision was not violated, neithereslénal f
provision.” Sate v. Rook, 2013 WL 3227563, slip op. at 6 (Wash. Ct. App. 2013) (footnotes
omitted) (citingState v. Fain, 617 P.2d 720, 723 (Wash. 1988gate v. Morin, 995 P.2d 113,
115-16 (Wash. Ct. App. 2000)). Petitioner takes issue with the state court’s analysis onra
of grounds, which the Court addresses in turn.

First, Petitioneargues that the state court could not hedjedicated the merits of his
Eighth Amendment claim becauselid not cite fe@ral caselaw or compare the federal and s
constitutional provisionand instead decided the issue “as a matter of binding state court
precedent.[Dkt. No. 52 at 3—4.) But, as discussed above, Washington ¢acets with paired
Eighth Amendment and article I, section 14 challenges to LWOP sentencesdrpposgant to
the POAAhave consistently deckad to analyze the Eighth Aendment claimsSee, e.g.,
Moretti, 446 P.3d at 613—14. And in doing so, tigeyerallydo notextensively analyze the
differences in the constitutional provisiath®mselves or cite federal caselexamining this
issue.Seeid.; see also Sate v. Roberts, 14 P.3d 713, 73& n.11 (Wash. 2000) As we apply
established principles of state constitutional jurisprud@megmrding the protectiveness of artig
I, section 14 and the Eighth Amendmdmtfe, aGunwall analysis is not requir&d but see
Bassett, 428 P.3d 343, 347-49 (Wash. 2018) (condudBagwall analysis and concluding that
article 1, section 14 is more protective than the Eight Amendment in the contextmfguve
sentencing)Therefore while Petitioner takes issue with the perfunctory natuteefttate
ORDER
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court’s analysishe has not establisti¢hatthe state coudid notadjudicate the merits of his
Eighth Amendment clairon this ground.
Petitioner nexargues that the state coditl not adjudicate the merits his Eighth

Amendment claim becausgticle I, section 14 is not inherently more protective than the Eig

Amendment and because Washington courts have not been incorporating developments |n

Eighth Amendment jurisprudence such that a rulingmarticle |, section 14 claimecessarily
resolves an Eighth Amendment challen@kt. No. 52 at 57 Neither argument has merit.
Whenfacedwith an adult offender’s paired Eighth Amendment and article |, section 14
challengedo an LWOP sentence imposed pursuant tdP@@AA (as in Petitioner’'s caye
Washington courtBave compared the language of tlwe constitutional provisions and have
consistentlyconcludedhat article |, section 14 grants more protectitae, e.g., Witherspoon,
329 P.3d at 894citing Rivers, 921 P.2d at 502) (“The Eighth Amendment bars cruel ansluaht
punishment while article I, section 14 bars cruel punishment. This court has heletthat t
constitutional provision is more protective than the Eighth Amendment in thisx¢tnt
Petitionercites Justic&herylGordon McCloud’s dissenting opinion Sate v.
Witherspoon, 329 P.3d 888, 901 n.6 (Wash. 2014), for the proposition that Washington cod
have refused “as a matter of precedent, to consider LWOP sentences to be amyeneréhan
life-with-parole senteres in spite of the Supreme Court’s decision@nahamv. Florida, 560
U.S. 48 (2010). (Dkt. No. 52 at B)}-(citing Rivers, 921 P.2d at 503Mtherspoon, 329 P.3d at
895)). But theMitherspoon majority analyzed botferaham and the Supreme Court’s subsequ

decision inMiller v. Alabama, 123 S. Ct. 2455 (20129nd rejectedhe petitioner'scontention

2 Petitioner further challengéie state court’s cited authority as either old or similarly
lacking in necessary analysis. (Dkt. No. 52 at 4) (cikam, 617 P.2d at 723vlorin, 995 P.2d
at 116). His challenge is unavailing. Neither decision has been overruled, and in fact both
been cited as authority in recent Washington decistaese.g., Moretti, 446 P.3d at 613 (“We
also hold that the sentences in these cases are not grossly disproportionate tosée arfiger
the fourFain factors”); Sate v. Moen, 422 P.3d 930, 936 (Wash. Ct. App. 2018) (quoitagin,
995 P.2d at 116)).
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that those decisiordictated that WOP sentences imposed on adult offenders pursuant to th
POAA violated the Eighth Amendmersiee Witherspoon, 329 P.3d at 895—96ee also Miller v.
Alabama, 123 S. Ct. 2455, 2458 (2012)oting thatGraham “concluded that the [Eighth]

Amendment prohibits a sentenailife without the possibilityof parole for a juvenile convicted

of anonhomicide offensg’ Thus, contrary to Petitioner’s assertion, Washington courts have

been sensitive to developments in Eighth Amendment jurisprudence but have still haid tha
adjudication of an adult offendersticle |, section 14 claim against BWOP sentence impose
pursuant to the POAA necessarily adjudicates the offender’s Eighth Amendratenge as
well. Petitioner’s disagreement with thenclusions of the Washington courts is insufficient tq
demonstrate that the state court in this case did not adjudicate the meritgighths
Amendment claim when it denied his article 1, section 14 cfaim.

In sum, pursuant to substantial Washington state law precéueistate court
necessarily analyzed Petitioner’s BigiAmendment claim when it addressed his claim unde

more protective Washington constitutional provisiSse Moretti, 446 P.3d at 613Mtherspoon,

329 P.3d at 894Rook, 2013 WL 3227563, slip op. at 6-8. Therefore, while the state court did

separatsl analyze Petitioner’'s Eighth Amendment claim, it nonethalessidered the relevant
evidence and the parties’ arguments regarding Petitioner’s federal andaststitutional claims
and duly rendered a decisidsee Johnson, 568 U.S. at 302. Therefore, Petitioner has not

established that the state court did not adjudicate the merits of his Eighth Améentimen

3 Petitioner also cites the Supreme Court’s analytical framework for detegwithether
a silent state court opinion adjudicated the merits of a federal claim but ackgesvtedt the
state court in this case was not silent as to his Eighth Amendment (@e@idkt. No. 52 at 78)
(citing Johnson, 568 U.S.at301-03. Petitioner further argues that the Washington State
Supreme Court has acknowledged that its jurisprudence regarding the intdvattiean article
I, section 14 and the Eighth Amendment has been inconsisSeaid(at 8) (citingBassett, 428
P.3d at 348). But this is not true as to cases involving an adult offender’s paired Eighth

Amendment and article |, section 14 challengesitb\ WOP sentence imposed pursuant to the

POAA. As recently as August 2019, the Washington State Supreme Court unequivocally
reiterated that article I, section 14 is more protective in this cor@medoretti, 446 P.3d at 609
(citing Witherspoon, 329 P.3d at 89Bassett, 428 P.3d at 350).
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Petitioner’s objections are OVERRULED on this ground.

C. Contrary to or an Unreasonable Application of Supreme Court Precedent

Petitioner contends that even if the state court adjudicated his Eighth Amendamant (
on the merits, its adjudication was contrary to or an unreasonable application of threeSuprg
Court’s Eighth Amendment jurisprudence. (Dkt. No. 52 at 9-11.) Petitivseasserts thahe
state courtid not “acknowledge the unique severity” of an LWOP sentence and erroneoug
compared his LWOP sentence with “sentences in other states that permdteticiary life
with-parole sentences,” contrary to the Supremert®odecisions irfolemv. Helm, 463 U.S.
277 (1983)Harmelin v. Michigan, 501 U.S. 957 (1991), art&raham, 560 U.S. at 48.See Dkt.
No. 52 at 10-11.)

A federal court may grant a state prisoner’s habeas petition on a claim that was
adjudicated on the migs if the adjudication “resulted in@ecision that wasontrary to, or
involved an unreasonable application of, clearly established Federal law, rasimtadeby the
Supreme Court of the United States.” 28 U.S.C. § 2254(d)(iB).“clearly established” phrase
“refers to the holdings, as opposed to the dicta, of [the Supreme Court’s] decisiotiseatsnoé
of the relevant stateourt decision.’'Williamsv. Taylor, 529 U.S. 362, 412 (2000). Under the
“contrary to” clause, a federal court may grantgheoner’s habeas petition only if the state

court arrivedat a conclusion opposite to that reached by the Supreme Court on a question

7

ly

of law,

or if the state court decida case differently than the Supreme Court has on a set of materigally

indistinguishale facts. Seeid. at405-06 (2000).

In Solem, the petitioner was convicted of passing a “no account” check for $100 and
having been previously convicted of six nonviolent felonies, received an LWOP under Sou
Dakota’s habitual offender statute. 463 U.S. at 2798@nalyzing the petitioner’s Eighth
Amendment challenge to his sentence, the Supreme Court looked to the gravity of his offq
and the harshness of his sentence, the sentences imposed on other criminals in the samg
jurisdiction, and the sentences imposed for the same crime in other jurisdigg®its.at 290—
ORDER
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301.In evaluating these factors, the Supreme Court emphasized the nonviolent nature of the

petitioner’s offenses and the severity of an LWOP sentence as compared tnaesehtife

with the possibility of paroldd. at 296—99. And while the Supreme Court acknowledged thg
the petitioner could have received the same sentence for the same conduct iniNeasda,
unaware of any similarkgituated offender receiving an LWOP sentence and thus fourtgifhal
appear[ed] that [the petitioner] was treateore severely than he would have been in any oth
State.”ld. at 300—-01. The Supreme Court accordingly concluded that the petitioner’s sentq
was “significantly disproportionate to his crime” and therefore violated igjiglfEAmendment.
Id. at 303.

In Harmelin, the Supreme Court clarified that the Eighth Amendment “forbids only
extreme sentences that areo'sgly disproportionate’ to the crime.” 501 U.S. at 1001 (Kenneq
J., concurring) (collecting casesge Graham, 560 U.S. at 60. In upholding the petitioner’'s
mandatory LWOP sentence, imposed pursuant to Michigan law for possessing m@®dha
grams ofcocainethe Supreme Court primarilgoked to the serious nature of his underlying
criminal conductSee Harmelin, 501 U.S. at 961, 1002—-04 (discuss@otem, 463 at 296-99;
Rummel v. Estelle, 445 U.S. 263, 296 (1980)). The Supreme Court rejected the petitioner’s
argument thad comparativanalysisvas required undegolem, stating that guch aranalysis
was properly used “to validate an initial judgment that a sentence is grogsypdidionate to
the aime” and tha because the petitioner's LWOP sentence did not “give rise to an inferen
gross disproportionalityno comparative analysis was necessary in his ¢dsat 1005citing
Solem, 463 U.S. at 290-92, 298-300, & nn.16, Rdmmel, 445 U.S. at 28 \eemsv. United
Sates, 217 U.S. 349, 377-81 (1920The Supreme Court also rejected the petitioner’s argur
that the mandatory nature of his LWOP sentence merited additional scrutimtheégghth
Amendment, stating th#e legislature was not required to grant courts discretion in senten
and distinguishinghe Solem sentencing judge’s exercise of discretion to impose an LWOP
sentenceld. at 1006 (citingChapman v. United Sates, 500 U.S. 453, 467 (199130lem, 463
ORDER
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U.S. at 299 n.6)).

In this casethe state court addressed the serious nature of Petitioner's LWOP sentg
when analyzing whether his sentence was disproportionate to his underlyimgtdomduct in
violation of article I, section 14ee Rook, 2013 WL 3227563, slip op. at 6 (recognizing
Petitioner’'s argument that his offense “did not warrant the imposition of the hgh@shment
short of the death penalty"he state court proceeded to thoroughly analyze the relevant
provisions of the POAA and the serious nature of Petitioner’s underlying clicoinduct,
concludingthat he “faile[ed] to show that either the nature of{tifense] or the legislative
purpo® warrants a less severe penalty and is therefore disproportionate in violation of the
constitutional prohibition against cruel punishmend.”at 7 (emphasis added)he state court’s
approach mirrors that of the Supreme Coutlanmelin, where the Supreme Court
acknowledgedhe gravity ofthe petitioner's LWOP sentence but primarily analyzed the serig
nature of his underlying criminal conduct and the Michigan legislature’s ayttmconstrucits
sentencing schem€ompareid. at 6-7, with Harmelin, 501 U.S.at 1001-08. Thusetitioner
has not demonstrated that the state court’s decision was contrary to a decisiorupfeh&eS
Court on this issuesee Williams, 529 U.S. at 405-06.

The state court also conducted a comparative analysis pursi@ashington law,
identified multiple other states under whose laws Petitioner would havee@@esimilar
sentence for his underlying criminal conduct, and concluded th#tdrefore fail[ed] to show
that there are no other states in which he woulslibgected to a similar penalty for this
conduct.”Rook, 2013 WL 3227563, slip op. at 8. As a threshold matter, Petitioner has not

demonstrated that the state couctsnparative analysis was required under Supreme Court

4 To the extent that Petitioner argues that the state court failed to give dickecatien
to the nature of Petitioner's LWOP sentence following the Supreme Courtsoteiti Graham,
that argument fails for the reasostated abové&ee supra Section 11.B.;Miller, 123 S. Ct. at
2458 (noting thaGraham “concluded that the [Eighth] Amendment prohibits a sentence of |

without the possibility of parole forjavenile convicted of a nonhomicide offense”) (emphasis

adda).
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precedentUnderHarmelin, acomparative analysis “appropriate only in the rare case in whig

a threshold comparison of the crime committed and the sentence imposed leads teraceinfe

of gross disproportionality” and thus should be used “to validate an initial judgment that a
sentence is grossly disproportionate to a crime.” 501 U.S. at 10@5is case, the state codid
not find that Petitioner's LWOP sentence raised an inference of dispropatyiamaler either
the Eighth Amendment or the more protectawgcle |, secton 14, and thus no comparative
analysis was called for under Supreme Court precefiamitd.; Rook, 2013 WL 3227563, slip
op. at 7And while Petitioner takes issue with the state court’s requirement that hetsitow
there aré no other states in which he would be subjected to a similar penalty” for his under
criminal conduct, (Dkt. No. 532t 10-11) (citingRook, 2013 WL 3227463, slip op. at 8plem,
463 U.S. at 297), he does not establish that this was contrf@upteme Cou precedentln
Solem, the Supreme Court noted that “couray find it useful to compare the sentences
imposed for commission of the same crime in other jurisdictions.” 463 U.S. at 291 (empha
added)ssee Harmelin, 501 U.S. at 1005. The Supreme Court foundlnale the petitioner
could have theoretically received the same sentence for the same conduct in Nevadapthe
a comparative case made]t[appeal that [the petitioner] was treated more severely than he
would have been in any other Stat&dlem, 463 U.S. at 299-30@etitioner has not establishe
that the factspecific inquiryundertaken by the Supreme CourBolem is part of the holding of
thatcase or that the state courisalysis obther states’ laws under which Petitioner could hg
received a similar sentence for comparable or lesser comdsatontrary to any such holding.
See Rook, 2013 WL 3227463, slip op. at 8; (Dkt. No. 52 at 11). Thushe extensolem applies
to Petitioner’scasehe has not demonstrated tkia¢ state court’s decision was contrary to the
Supreme Court’s decision Bolem. See Williams, 529 U.S. at 405-06.

Petitioner next contends thhe state court unreasainly appliedvarious Supreme Courtf
decisions. $ee Dkt. No. 52 at 11) (citin@olem, 463 U.S. at 29Flarmelin, 501 U.Sat 1001
Graham, 560 U.S. at 48dmund v. Florida, 458 U.S. 782, 801 (1983)). Under the
ORDER
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“unreasonable apmlation” clause of 28 U.S.C. § 2254(d)(&)federal court may grant a state
prisoner’'s habeas petition if the state court identified the correct goveegialgolrinciple from
the Supreme Court’s decisions but unreasonably applied that principle to the facts of the
prisoner’'s casaMlliams, 529 U.S. at 407—Q%ee, e.g., Harrington v. Richter, 562 U.S. 86, 106-
10 (2011)discussingvhetherCalifornia Supreme Court’s application &fickland v.
Washington, 466 U.S. 668 (1984), was unreasonable under 28 U.S.C. § 2254(d}{igy.
Woodall, 572 U.S. 415, 420-21 (2014) (discussiigether Kentuckyg Supreme Court and
Court of Appeals’ applicatioaf the Supreme Court’s decisions @arter v. Kentucky, 450 U.S.
288 (1981)Estellev. Smith, 451 U.S. 454 (1981), amditchell v. United Sates, 526 U.S. 314
(1999), was unreasonable under 28 U.S.C. § 2254(d)(1)). Petitioner has not pointed to an
thestate court’s decision that identified the correct governing legal prisdige the Supreme
Court decisions he citdzefore unreamably applying those principlesseg Dkt. No. 52 at 11.)
In fact, as Petitioner points out earlier in his objections, the state court didenaty of the
federal caserelied on by PetitionerSeeid. at 3)(“The state court of appeals declined to
separately analyze the Eighth Amendment argument. It also failed to ritdeafederal case.”).
Therefore, Petitioner has not established that the statewroedsonably appligtie Supreme
Court precedent he cites to the facts of his cgea\illiams, 529 U.S. at 407-09.

In sum, Petitioner has not established that the state court’s decision wasydonbr an
unreasonable application of the Supreme Court’s Eighth Amendment jurisprudence, and |

objections are OVERRULED on this ground.

® Petitioner also argues that even if his Eighth Amendment claim was adjudicated o
merits, the report and recommendation erred when it found that his 50-state surv@uaf ha
offender statutes and accompanying declarations were barredGuhldarv. Pinholster, 563
U.S. 170 (2011). (Dkt. No. 52 at 11-%8e Dkt. Nos. 41-1-41-3.) Petitioner filed those
documents primarily in support of his argument thatlenovo review the Court should find thd
his LWOP sentence was grossly disproportionate to his underlying crimim@ict in violation
of the Eighth AmendmentSg¢e Dkt. No. 41 at 12 — 24) (citing Dkt. Nos. 41-1-41-3). As the
Court concludes that the state doadjudicated the merits of Petitioner’'s Eighth Amendment
claim and that the state court’s decision was not contrary to or an unreasonabgiapf
Supreme Court precedent, Petitioner is not entitletd tovo review of his Eighth Amendment
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D. Certificate of Appealability

A petitioner seeking a certificate of appealability must demonstrate stésuial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(3). To satisfitahdasd,
the petitioner must demonstrate either tleasonable jurists could disagree with the district
court’s treatment of the constitutional claims or “the issues presentedadelquate to deserve
encouragement to proceed furtheMfller-El v. Cockrell, 537 U.S. 322, 336 (2003) (quoting
Sack v. McDaniel, 529 U.S. 473, 484 (2000yudge Tsuchida concluded that Petitioner is nat
entitled to a certificate of appealability with respect to any of his claims. (Dkéd Nat59.) In
his objections, Petitioner argues that a certificate of appealabwitgrranted because he has
made a substantial showing of the denial of his constitutional rights, that pinietsson could
disagree with the rejection of his Eighth Amendment claim,thatjurists could conclude the

issues presented-particularly theissue of first impression regarding the application of §

2254(d) to the court of appeals opinion under reviéare-adequate to deserve encouragement

to proceed further.” (Dkt. No. 52 at 14) (citing 28 U.S.C. 8§ 2253(r)(R)otingMiller-El, 537
U.S. at 327). Based on its review of the report and recommendation and analysisooiePsti
objections thereto, the Court disagresgth Petitioner's contentionsnd DENIESPetitioner’'s
request for the issuance of a certificate of appealability.

E. Order Denying Permission to File Supplemental Pro Se Reply Brief

On October 16, 2019, Judge Tsuchida denied Petitioner's motion to consipler $&s
pleadings, finding that “Petitioner does not have a right tlitigate a federal habeas petition
pro se while represented by counsel.” (Dkt. No. 46 at 2) (citing W.D. Wash. Local.Civ. R
83.2(b)(5). Judge Tsuclianoted that[a]s the Court may apply the Federal Rules of Civil

claim.See 28 U.S.C. § 2254(dRichter, 562 U.S. at 98. Therefore, the Court need not decide
issue of whether Petitioner’s survey and declarations are barredRindaster. For the same

reasonthe Court declines to grant Petitioner’s renewed requedtéiag granted habeas relief]
premised on his Eighth Amendment claegDkt. No. 52 at 13) (citing Dkt. Nos. 41 at 12-23
41-1-413).
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Procedureo federal habeas petitions under Habeas Rule 12, the Court concludesgrdia®
no right to proceed pro se while representedl.) Judge Tsuchidfurtherstated that Petitioner’s
professed “difficulty trusting counsellas insufficient to merit allowing him to daigate his
case. [d.) Nonetheless, Judge Tsuchida’s report and recommendation thoraddhigsed eacli
of Petitioner's manysserted grounds for habeas relilf. &t 2-3; see generally Dkt. No. 47.)
Petitioner asks the Court teverseJudge Tsuchida’s denial of his requiestile a
supplementapro se brief, arguingthatapplication of the Federal Rules of Civil Procedure to
habeas proceedings is discretionangthatPetitioner’s distrust of counsel constitutes good
causemeriting suspension of the Rules in this case. (Dkt. Nat32-14) As athreshold
matter, the Court is skeptical that Petitioner’s claim is properly brought in tkextofh
objections to a report and recommendation that does not address ¢h8as3homas, 474 U.S.
at 147 Further, Petitioner’s claim essentially asks @waurt to reconsider Judge Tsuchida’s pri
ruling, and he has not identified a manifest error in Judge Tsuchida’s ruling or proexe
facts or legal authority which could not have been brought to the Court’s attentionveinlier
reasonable diligenc&e W.D. Wash. Local Civ. R. 7(h)(1Premier Harvest LLC v. AXIS
Surplusins. Co., Case No. C17-0784-JCC, Dkt. No. 61 at 1 (W.D. Wash. 2017); (Dkt. Nos.
13-14, 54 at 2-3)herefore, Petitioner’'s request is DENIED.
[11. CONCLUSION
For the foregoing reasons, and having reviewed the entirety of the report and
recommendation and finding no errthre Court hereby ORDERS that:
1. Petitioner’s objections to the report and recommendation (Dkt. No. 52) are
OVERRULED;
2. The report and recommendation (Dkt. No. 47) is ADOPHED APPROVED
3. Petitioner'shabeas petitiofDkt. No. 7) is DENED and the petition is DISMISSED wiitl
prejudice;
4. Petitioner is DENIED issuance of a certificate of appealability; and
ORDER
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5. The Clerk is DIRECTED to send copies of this order to the parties.
DATED this 21stday ofJanuary 2020.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

ORDER
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