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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
EUREKA! PET FOOD INC CASE NO.C18-252 MJP
Plaintiff, ORDERON MOTIONS FOR
SUMMARY JUDGMENT
V.
ROSSWELLS INC,
Defendant.

The above-entitled Court, has received and reviewed:

1. Ross-Wells, Inc.’s Motion for Summary Judgment (Dkt. No. 33), Eureka! Pet Fo
Inc.’s Response in Opposition to Ross-Wells Inc.’s Motion for Summary Judgmsg
(Dkt. No. 46), and Reply to Ross-Wells, Inc.’s Motion for Summary Judgment (D
No. 48); and

2. Eureka! Pet Food, Inc.’s Motion for Partial Summary Judgment (Dkt. No. 38), R

Wells, Inc.’s Response teurekals Motion for Summary Judgment (Dkt. No. 42),

Doc. 57

od,
pnt

kt.

DSS-
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and Eureka! Pet Food, Inc.’s Reply in Support of Motion for Partial Summary
Judgment (Dkt. No. 49); and
all attached declarations and exhibits, and relevant portions of the record. Firdlizigyoment
is not necessary to arrive at a decisitve Court rules as follows:

IT IS ORDERED that Defendant’s motion for summary judgment is PARTYAL
GRANTED and PARTIALLY DENIED: Plaintiff's claims for breach of corttaunjust
enrichmentyiolations of the Wisconsin Deceptive Trade Practices Act, and torticaréeirgnce
with business relations are DISMISSED with prejudice. Defendant’s motion for symma
judgment on Plaintiff's trademark infringement claims is DENIED.

IT IS ORDERED that Plaintiff’'s motion for partial summary judgment is DENIED.

Background

DefendantRoss-Wells, Inc. (“Ros¥Vells”) is a Wisconsin meat processing and anima
feed company. In the late 60’s, the owners of the company developed a pet food formula
combining fresh meat and a blend of vitamins and minerals. Known as “premix,” thddorm
(which has beemlteredover time but remained essentially the same for 50 years) is the
foundation of many pet foods offered by Ross-Wells, including dog food.

In 1989, Ross-Wells began shipping a version of premix developed for a local “mug
(sled team drigr) to a man in Alaska named Winston Hobgood, who resold it to Alaska mu
Over time, Winston requested that additional ingredients (e.g., liver, corn oil, baf)ebme
added to the premix. (A declaration from R¥gsHs’ plant manager unchallenge by Plaintiff
— indicates that Winston also adopted some revisions suggested byBltssee Dkt. No. 37,
Decl. of Kleifgen at 1 9). Around 1993, Winston began repackaging the product under the

name “Eureka!.” Winston printed his own Eureka! packaging materials, shippedaiireg-

her

shers.

brand
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Wells, and the company packaged Winston’s version of their premix formula in the Eureka!

materials. At that point, Ros¥ells began rebating their savings (the result of not having to
their own packaging matel® to Winston, calling it a “commission.” The rate varied ati@e
the rest of their business relationship with Winstdhe-arrangement was never reduced to
writing.

The division of labor saw Rod&ells responsible for manufacturing the speoialer
premix and packaging it (using Winston’s “Eureka!” materials) while Vemsbordinated
transport from RosWells’ Medford, WI plant to Alaska, consulted omgtrelated issues and
generatec small number of sales leads in the lower 48 states. In 2009, Winston tradema
the Eureka! name and the next year formed a Eureka! business entity. the waly member
of the organization, never had any employees, and never had his own manufactuiiieg facil

Although Winston died in 2014, it was not umtibnths later that Ros&/ells was made
aware of his passing. Ownership of Eureka! Pet Food eventually passed (afterted
litigation) to Winston’s children, Rhonda and Joel. In December 2014 (before the ownersk
issue had been settled), Rhonda and Joel visited the Medford plant with the intention of
continuing to build on the relationship their father had created with Ross-Wells. athensip
did not get off to a good start (Ross-Wells took exception, for instance, to Rhonddismasse
that herfather had “invented” the dog food formula being sold as Eureka! pet food), and th
were really never the same after Winston’s death. Rhonda and Joel did not bringltbé le
experience or expertise to the business which their father had posséssgdhad no experienc
in dog-related issues, animal nutrition or pet-food manufacturing, did not continuatherts

practice of supplying Eureka! packaging to Ross-Wells, and did nothing over the obthsir

use

ked
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ngs
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relationship with Ros¥¥ells other tha maintain the Ros#¢ells website and monitor customel
response emails.

For six months following Winston’s death, Ross-Wells sent Rhonda a commission ¢
utilizing the rate at the time of Winston’s passing (6%, less the cost of pagkagirerialRoss-
Wells has purchased to replenish the Eureka! inventory), despite the fact ttatdien were
not providing the same of level of services their father had (i.e., providing neittredaE
packaging to Ross-Wells nor consulting on issues concedoigdeeding/nutrition). In
February 2015, however, Rogéells coowner Robert Wells advised Eureka! that the

commission would need to be renegotiated for those reasons. Between July 2015 and Ju

theck

ly 2017,

Ross-Wells sent Rhonda five biannual commission checks (totaling $22,237.82) accdrbpanie

a reconciliation statement which reflected the total amount of Eureka! prodanctfactured,
multiplied by the new commission rate (1.5%). Rhonda cashed all five checks.

In July 2017, Ros¥Vells received a ceasad-desist letter from Eureka!’s attorney,
terminating the business relationship and giving Ross-Wells 21 days to (@)usaag Eureka!’s
name on their packaging and (2) turn over R&/&dls’ formulas and customer lists as “trade
secrets.” Ros¥®Vells respnded by letter through their counsel, disputing the “trade secrets’
claim. Additionally, Ross-Wells advised Eureka! that the company still had $7600 efort
Eureka! packaging in stock and indicating that (a) Eureka! could purchasm itfem or (b)
RossWells would utilize the Eureka! materials until they were depleted and then begin
packaging under a new trade name. Eureka! never responded to the letter. For twpo monf
Ross-Wells used the packaging “as is” (i.e., without obscuring the “Eureka&)nthereafter,
the company began pasting labels over the Eureka! name on the boxes with their new prg

names (“Titan Red” and “Titan Blue”) and turning the bags with the Eurekalihsgde out.

hs

duct
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RossWells also emailed its customers and advised thetmeanew “Titan” product name and
why the name change was necessary. As of November 2017, the company was no longe
utilizing the Eureka! materials.

In that same month, Eureka! filed suit against R&/edls. The initial lawsuit alleged

liability for trade secrets violations, but tliddim was abandoned in tB&cond Amended

Complaint. In January 2018, Eureka! mass-emailed 1400 addresses culled from tteeitvebs

had maintained for Ross-Wells, announcing new production facilities and a new product.
Although Eureka! began accepting orders immediately, the company did ndiyamdgan
delivering product until May 2018.

Discussion

Standard of review

“The court shall grant summary judgment if the movant shows that there is noegenui

dispute asd any material fact and the movant is entitled to judgment as a matter of law.”.F
Civ. P. 56(a). The moving party is entitled to judgment as a matter of law when the nonmag
party fails to make a sufficient showing on an essential element ohaiol#ihe case on which

the nonmoving party has the burden of proof. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1985). There is no genuine issue of fact for trial where the record, taken asacshtd not

lead a rational trier of fact to find foréglmon moving party. Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 586 (1986) (nhonmoving party must present specific,

significant probative evidence, not simply “some metaphysical doubtd);FEeCiv. P.
56(e). Conversely, a genuinespute over a material fact exists if there is sufficient evidence

supporting the claimed factual dispute, requiring a judge or jury to resolve rengdiffersions

=

D

ed. R

ving
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of the truth. Anderson v. Liberty Lobby, Inc477 U.S. 242, 253 (1986],;W. Elec. Serice Inc.

v. Pacific Electrical Contractors Associatj@09 F.2d 626, 630 (9th Cir. 1987).

Defendant has moved for summary judgment on all of Plaintiff’'s claims; the Ciblurt v
examine them in turn. The final section (“Trademark infringement”) incladesalysis of both
Defendant’s and Plaintiff’'s motions for summary judgmenthos cause of action.

Breach of contrafiinjust enrichment

It is undisputed that this was an unwritten conttaBlaintiff bases its breach of contrag
claim on the following allegations:

65. Under the terms of this contract, R¥gels was obligated to pay 6
cents for every pound of dog food sold using the Eureka! formulas and
trademarks.

66. Ross-Wells breached this contract by paying Eureka! only 1.5 cents
per pound beginning on or about March 26, 2015.

Dkt. No. 27, Second Amended Complaint (“SAC”), 11 65-66.

Eureka! admits that Winston never discussed the agreement with his chitaren,
Plaintiff presents no evidence of the terms of the arrangement. Defeod#re other hand,
offers the testimony of th@lant manager at the Medford, Wisconsianufacturing site
(Winston’s primary contact) that the “commission” varied from 4-6 cents per pounchevdet
of the agreement (Decl. of Kleifgen at § 11), and testiyrfrom theco-owner andongtime

SecretarylTreasurer of Ros#/ells that the company

1 Dkt. No. 34, Decl. of Breaux, Ex. A, Depo of R. Hobgood, 66619L; Ex. B, Depo of J. Hobgood, 57:18.

21d., Depo of R. Hobgood, 107:2108:6; Depo of J. Hobgood, 57:14.

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 6
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had paid Winston a variable commission of as much as 6 cents per pound
as consideration for packaging he procured and provided; use of the
Eureka trade name; his consulting on dog-related questions regarding the
complete diet Ros®ells sold using the trade name Eureka; maintenance
of a website; and forwarding customer leads.

Dkt. No. 35, Decl. of R. Wells at 1 8. Robert Wells’ declaration also provides a charhghow
that, between 1995 and 2014, the commission paid to Winston fluctuated between 3.65%
6%. Id. at 1 9. None of this evidence is disputedPgintiff, nor s Defendant’s representation
that the Hobgood children provided none of Winston’s expertise — they knew nothing aboy
feeding or other dogelated issuessée Depo of R. Hobgood at 10:2-11:6 and Depo of J.
Hobgood at 12:11-13:13), and (once the last of the materials provided by Winston ran out
Ross-Wells had to buy the Eureka! packaging itself. Dkt. No. 26, Decl. of J. W¥lsLat13.
The evidence is clear that the commission paid to Winston (1) was variable and (2)
based on a variety of services he provided to Ross-Wells, services which (withepgogxof
maintaining the website and forwarding along email inquiries), his children didowt@rafter
his death.Plaintiff has no evidence that the terms of the contract were otherwise.
Ultimately fatal toPlaintiff’'s breach of contraatlaim, however, is the fact that Rhonda
Hobgood accepted and cashed five checks representing the 1.5% commission rate over g
two-year period, knowing that the payments were based on the reduced rate. Decl. of R.
Hobgood at 121:24-122:3. The parties are in agreement that Wisconsin law controlstthet
guestion, and under Wisconsaw the cashing of the checks represents acceptance of the g

of the contract term. Hoffman v. Ralston Purina Co., 86 Wis.2d 445, 454 (1979)(“the cash

the check will be considered acceptance of the offer RI&intiff attempts to distinguish
Hoffmanas an “accord and satisfaction” case, but “[o]rdinary contract principles iapply

determining whether an agreemef ‘accord and satisfaction’ is reachedd. @t 453 citing

and

t dog
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Corbin, Contracts § 1273 at 115) and the case clearly stands for the rule that casthiegkbe
constituted an acceptance of the contract term (or, in the casétethgon of the contrat term
to reflect the lower commission rateCombinedwith the fact that Robert Wells wrote to
Rhonda Hobgood advising her that the commission percentage was going to be reduced
did not object at that poinDefendant is entitled to summary judgnt on the breach of contrag
claim.

RossWells makes a secondary argument that, as the contract was based on the pe
services of Winston Hobgood, under Wisconsin law his death terminated the agrelantight.
of the fact that the arrangement beem Eureka! and Ros8ells clearlycontinued on in a
modified form for some time after Winston’s death, the “death = termination™theant
persuasive; at the very least, the actions of the parties following Winstottiscdeated a new
unwritten or giastcontract. The Court alsolesthat, in finding a contractual arrangement
between the parties that was successfully altered by Defendant and accdplaantiffy the
guasieontractual “unjust enrichment” claim (which was plead in the alternafijete event
no valid contract is found to exist,” SAC at T 84) falls as well.

Wisconsin Deceptive Trade Practices R&/DTPA”; Wis. Stat. § 100.18)

Plaintiff alleges that “false and misleading statements” made by\Re#s in
advertisements and announcements, and in communication with its customersgadaimin
implying thatDefendaris products were “Eureka! brand products,” constitute WDTPA

violations. See SAC at 1 7&/3; Decl. of Breaux, Ex. G (Interrog. Resp. No. Befendanis

and she

t

rsonal

entitled to summary judgmeannt this cause of action because Wisconsin courts have ruled that

the WDTPA cannot be used to sue competitors for representations made to tresd Gaite
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Eng. Inc. v. JG Innovations, 691 F.Supp.2d 915, 923 (W.D. Wis. 2010)(“The statute is not

designed to protect product manufacturers from the deceptive acts of theiritampet

In Grice a federal court ruling on a similar issuavhich (at that point) had yet to be
decided by the Wisconsin Supreme Couwas required to predictivat the state’s highest cou
would do in this circumstance. The federal court based its ruling on Wisconsedgmegvhich
established that the “reliance” element of a WDTPA claim could only be satistiredalleged
misrepresentation had “materialhduce[d] the plaintiffs’ decision to act.” Novell v.
Migliaccio, 2008 WI 44 § 51. Th@&rice court further found that the purpose of the WDTPA |
“to protect the residents of Wisconsin from any untrue, deceptive or misleagirgsentations
made to promote the sale of a product’ to consumers.” 691 F.Supp.2d at 923. A later cas
the same district again ruled that the Wisconsin Supreme Court would hold that asusine
“cannot state a claim for misrepresentation made by a competitor ta adiny.” Willert v.
Andre, 2017 U.S. Dist. LEXIS 170779 at 4 (W.D. Wisc. 2017).

Plaintiff's SAC alleges representations to “the public” and “to Eureka!’s customers”
(SAC at 11 72/3), but nowhere does the company allege (or offer proofPihaattiff itself was

deceived.Plaintiff attempts rebuttal with a citation to a Wisconsin Court of Appeals case w

it claims permitted a WDTPA claim between competitors to go to agaeylfm Torres

Enterp’s, Inc. v. Linscoftl42 Wis.2d 56 (Ct.App. 1987)), butas the Griceourt points out —
the issue of whether the WDTPA permits a claim by one competitor agantseawas never

raised in Torres 691 F.Supp.2d at 923.

3 Plaintiff also argues in its response brief that the fact the alleged misrepresentatiemsade by a “former
manufacturer of plaintiff’'s product turned seller of that product,daihtiff relied on those misrepresentations to
detriment” permits its WDTPA claim against a competitor to go forwkd. (No. 46, Responsé &2), but it (1)
offers no legal authority for that distinction and (2) offers zeidesce that it “relied to its detriment” on the

vas

e from

hich

its

alleged misrepresentations. It is legal puffery at best. SimiRldyntiff claims (without explanation) that “if the

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 9
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As with the breach of contract claim, Réslls argues secondarily that Eureka! cann
establish the elements of a claim for deceptive trade practices under Wiscondntaentff
would have to prove that “(1) the defendant made a representationpiabiiewith the intent to
induce an obligation; (2) the representation was untrue, deceptive or misleadirf); tted (
representation materially caused a pecuniary loss to the plaiiiflért, 2017 U.S. Dist.
LEXIS 179770 at *13.

The Court findshe issue of whether any statements made by Defendaiat‘untrue,
deceptive or misleading” would be a question for a jury; i.e., is not capable ofdstadshed
on summary judgment. Howev@&aintiff is required in responding to a summary judgment
motion toestablish proof on every essential element of its case andPleiiliff has absolutely
not been able to demonstrate is the existence of any pecuniary loss as 4 Befehdants
statements. At the time the statements were being publishigdig®2017see Decl. of R. Wells
1 18, Ex. H), Eureka! was neither manufacturing nor selling any products ofijstavas not
until 10 months after its relationship with Ré&&lls was terminated that Eureka! began sellir
any product. Depo of R. Hobgood at 54:11-55:11.

Plaintiff presentso evidence of any loss suffered as a result of the alleged
misrepresentations. It is reducedteadto arguing

Regardless of whether Eureka! had product on hand to sell at the time the
misrepresentations were ma&assWells’ false statements were of a

such a natureo be capable of causing harm long after the utterances were

made.

Response at 16 (emphasis suppliddnintiff citesno legalauthorityfor the position that this

speculative possibility is legalsufficient evdence of harm (and produces evidence of any

Wisconsin Supreme Court were to consider this issue under the fdas@mstances of this case, likeTiarres

9

the claim would stand.ld. at 13. AgainPlaintiff offers no explanation or analysis of why this would be so.
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actual harm caused “long after the utterances were made”). Eureka! has not adduceshsufii
proof of a critical element of their WDTPA claimndDefendanis thusentitled to summary
judgmentunder eitheof its theores

Tortious interference

Plaintiff's complaint alleges that Re¥gells solicited business from (unidentified)
customers of Eureka! and sought to persuade these anonymous customers to éterraviitl
their present and prospective purchasing relationships with Eurekal.” (SA&D3t Brevailing
on this claim requires Plaintitd prove (1) that it had a contract or prospective contract with [a
third party and (2) it was damaged in that relationshipéfendans intentionalinterference.

Breismeister v. LehneP006 WI App 140, § 148 (Wis.Ct.App. 2006).

Nowhere in its complaint and not even in respondeetendants summary judgment
challenge, doeBlaintiff producethe names cény specific entities with which it had coatts
or poential contractsost because of alleged interference on Defenslgarrt. Eureka! alludes
generally to “historical customers of Eureka!! brand products” (Dkt. No. 47-1, Ddpo of
Hobgood at 175:15-20), but argues that it is “not walted to identifying customeby name’
because “RosgVells maintained the buying@ups and handled all customer shipments and

invoices.” (Response at 16; emphasis in original.)

Plaintiff's concession that it cannot identify one customer with whom it had a contrgct or

potential contract with which Ross-Wells wrdualdy interfered is faal to thisclaim. Its

position that Ross-Wells is in a better position to identify those parties wotdcblean well-
taken at the beginning of the case, Blaintiff had ample opportunity to conduct discovery on
this critical issue As Defendant points out, Eureka! has had more than a year to request the

information it needs to prove its case and itdygsarentlydone nothing in regar this

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 11
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element of its proof Summary judgment is the time for a party to stop relying on allegation
and demonstratihat it canprove what it has alleged. Plaintiffas no evidence of actual harm
proximately caused by Defendanalleged misconduct and thus no proof to substantiate its
claim that its business was the victim of tortious interference.

Defendant’s requésor summary judgment on the tortious interference claim is
GRANTED.

Trademark infringement

While not clear from the SAC, it is clear from the parties’ briefing that Plamitiff
infringement claims (federal and “common law”) relate solely to RésBs’ use of the
packaging with the Eureka! label that waPiefendant’s inventory when the ceaseldesist
letter was delivered. Both sides filed for summary judgment on thige cdation; Defendant
seeks dismissal of claims, while Plaingekssummary judgment arfth permanent injunction
enjoining Ross-Wells from infringing on the Eureka!! mark.” (Dkt. No.R&jntiff Mtn at 2.)

Plaintiff's request for injunctive relief is not meritorious. The grant of a permanent
injunction wouldrequirePlaintiff to establish (1) “irreparable harm” which (2) cannot be
adequately compensated by money damages. It succeeds on neither.

Plaintiff argues initially thaany proof of infringement suffices to establish irreparable
harm, citing an unpublished 2013 U.S. District Court case which cites a 19930Wituit
opinion that “[ijrreparable harm to reputation and goodwill is presumed as a ofdter
where, as here, the plaintiff hdesmonstrated a likelihood of confusion arising from the

infringement.” _Coach, Inc. v. Pegasus Theater Shops, 2013 WL 5406220 at *5Nig@tnog

Pub’g Ltd v. San Jose Mercury News, 987 F2d 637 640 (9th Cir. 1993)).

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 12
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Although _Metro Publishing does not appear to have been overturnedpitger

appears to represent the state of the law. A more recetht Glircuit opinionHerb Reed

Enterp’s, LLC v. Fla Entermt Mgmt.736 F.3d 1239 (9th Cir. 2013), has this to say about the

presumption of irreparable haimthis context:

In eBay[Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006)], the Court
held that the traditional four-factor test employed by courts of equity,
including the requirement that the plaintiff must establish irreparable
injury in seeking a permanent injunction, applies in the patent context. 547
U.S. at 391. Likening injunctions in patent cases to injunctions under the
Copyright Act, the Court explained that it "has consistently rejected . . . a
rule that an injunction automatically follows a determination that a
copyright has been infringed,"” and emphasized that a departure from the
traditional principles of equity "should not be lightly implietd: at 391-

93 (citations omitted). The same principle applies to trademark
infringement under the Lanham Act.

* * %

Following eBayandWinter [v. Natural Res. Def. Council, Inc., 555 U.S. 7
(2008)], we held that likely irreparable harm must be demonstrated to
obtain a preliminary injunction in a copyright infringement case and that
actual irreparable harm must be demonstrated to obtain a permanent
injunction in a trademark infringement actidtiexible Lifeline Sys. v.
Precision Lift, Inc, 654 F.3d 989, 998 (9th Cir. 201Reno Air Racing
Ass'n, Inc., v. McCord, 452 F.3d 1126, 1137-38 (9th Cir. 2006).

Id. at1249. The Court finds that this ruling repents the current state of the law, Braintiff
has no proof of irreparable injury in the form of lost sales and/or lost customers —mistrsgir
given that the company had no product on the market for the brief period of time when
RossWells usedts Eureka! packaging. Furthermore, Eureka! is required to establish that
remedies available to it at law (i.e., money damages) are inadequate to compengzdécicer
injuries it can proveUnder the circumstances of this case, this is exactlygeeof injury

which isreduceald to a dollars and cents amouplaintiff should be able to produce, via

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 13
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discovery, the amount of Eureka!-labeled product that Réslts sold and claim their damage;
as some percentage of that fig(lRmssWells even offered, in its responsive letter to the ceag
anddesist demand, to givaintiff its 1.5% commission on any sales of i of its"Eurekat
packaged” materiakee Decl. of R. Wells, EXE). Eureka! las simply not made its case that it
remedy at law isot adequate.

The Court turns next to the parties’ cross-motions for a substantive summargpidgn

ruling on the federal and common law infringement claifftse trademark infringement statute

applies to “[a]ny person who shaNjthout the consent of the registrant,” use a registered mark
in commerce. 15 U.S.C. 8§ 1114(1)(emphasis suppliédjendans request for summary
judgment of dismissal turns on whether its use of the Eureka! mafterialgo months in the
latter part of 2017 was done wiiaintiff's consent. Resolution of this issue depends on
whether Eurekal!’s non-response to Defendant’s letter of July 27,|@@4aly operated as
consent for Ross-Wells to do what it said it would do if Eurékiééd tobuy their packaging
back from Ros$¥ells.

RossWells relies on the Restatement of Contracts 2d for its argument that Eureka!’
failure to respond amounted to consent to its use of the company’s packaging despidsé¢he
and desist demand. Defendaglies on this language from the Restatement:

Where an offeree fails to reply to an offer, his silence and inaction operate

as an acceptance in the following cases only:

* * %

(c) Where because of previous dealings or otherwise, it is reasonable that
the offeree should notify the offeror if he does not intend to accept.

Restat 2nd of Contracts, § 69 (1981). Defengaederd nothing by way of “previous dealings
evidence that establishes that it was customary in the paxi@shunicationsvith eachother,

over the history of the relationship, to assume that silence constituted consentVéllesslies

\"4}

e_

[72)

ORDER ON MOTIONS FORSUMMARY JUDGMENT - 14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

primarily on the letter it sent to Plaintéfattorney following receipt of the ceaarddesist
demando demonstrate that it was reasonable to Rikentiff’'s non-response for consenthe
Court’'sreview of the wording utilized blRossWells in its letter finds that its intention is
unclear The letter indicates th&efendanstill had “around $7,600” worth of Eureka!
packaging in inventory, arttien states:

If your client does not want to purchase the packaging, then\iReHls-

will continue to use it for sales to their customers and Eureka’s customers
if Eureka desires with Ross-Wells continuing to pay a commission on all
sales until the packagp is used.

Decl. of R. Wells, Ex. E (emphasis supplied).

Defendantitesthe forcefully assertive language that “R&¥slls will continue to use”
the packaging to argue that it should have been reasonaBlaiiatiff to assume that, if it did
not object, its packaging would be used. However, that argument completely igeqobsate
“if Eureka desires” which accompanies the declaratiois the Court’s findinghat, in saying
that it would usdlaintiff's packaging for sales to Ross-Wells’ anddkai’s customers “if
Eureka desires RossWells at least created an ambiguity regarding wheteeka! had to
indicate that they so desired before Defendant would be permitted to use EurekledFinma
The impact of the language of the letter on the “consent” issue is a disputed issueral
fact, suitable only for jury detmination, and is thus unsuited for resolution by summary
judgment (for either side).

Conclusion

Regarding Plaintiff's claims for breach of contraatjust enrichmentdWDTPA violation,

and tortious interference, there are no disputed issues of material factf@nd@niRoss¥ells

is entitled to summary judgment as a matter of law. Those claims are dismissed jutic@re
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As to the trademark infringement claim, Plaintiffs not established its entitlement to &
permanent injunction againSefendant In view of the disputed impact Befendans
communications with Plaintifiollowing Eureka!’s ceasanddesist demand, neither party is
entitled to summary judgment on the trademark infringement claims and both motions will

denied as to those causes of action.

The clerk is ordered to provide copies of this order to all counsel.

Nttt

Marsha J. Pechman
United States District Judge

DatedApril 15, 2019.
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