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Aircraft Specialties Services, Inc. et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
CAROL ANN SMITH and STEPHEN L. CASE NO.C18-04123CC
SMITH, wife and husband,
ORDER

Plaintiffs,
V.

AIRCRAFT SPECIALTIESSERVICES INC,,
an Oklahoma corporation, and JOHN DOES 1
20,

Defendans.

This matter comes before the Courtlefendant Aircraft Specialties Services, Inc.’s
motion for summary judgment (Dkt. No. 1®)laintiffs’ motion for leave to amend and to
continue pursuant to Federal Rule of Civil Procedure 56(d) (Dkt. No. 21), and Defendant’g
motion for Federal Rule of Civil Procedure 11 sanctions (Dkt. No. 33). Having thoroughly
considered the parties’ briafy and the relevant record, the Court finds oral argument
unnecessary and hereBRANTS Defendant’s motion for summary judgment (Dkt. No. 18),
DENIES Plaintiffs’ motion for leave to ameiaahd to continue (Dkt. No. 21), aRENIES
Defendant’s motion for Rule 11 sanctions (Dkt. No. 33) for the reasons explained herein.
. BACKGROUND

On September 28, 201Blaintiffs were injuredwvhen thé aircraft crashed. (Dkt. No. 1 g
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2.) Plaintiffs owned the aircraft, a Cessna 150F maunletaftwith a Continental Motors 0-200
Seriesmodel engine.l{l.) The National Transportation Safety Board (“NTSB”) concluded thg
the crash was caused by a loss of engine power “due to the mechanic’s inadequaitegtighte|
the crankshaft gear restrainibglts during an engine overhaul, which resulted in fatigue faily
of the bolts and the crankshaft gear dowel pin that allowed the crankshaft gearabestpm
the crankshatft.” (Dkt. No. 19-5 at 2.) Four part number 22532 bolts were involved iashe cr
(the “subject bolts”): two were marked with “CP” (the “CP 22532 bolts”), and the twtioer
were unmarked Continental Motors, Inc. bolts (the “CMI 22532 bolts”). (Dkt. Nos. 18 at 5,
at 52-53.)

In September 2013, prior to the crash, Thomas Down#iashington aircraft mechanig
rebuilt theaircraft’sengine. (Dkt. Nos. 1 at 2, 19-4At his deposition in December 2018,
Downey could not specifically recall performing the engine rebuilgther he or Plaintiff
Stephen Smith had placed the order for parts for the rebuild, or when the parts wee orde
(Dkt. No. 19-11 at 16, 108-09.) But Downey stated that he had just started to order parts 1
Defendant whendperformed the rebuild, and therefore he “would assume that [thegarts]
came from Defendarit(1d. at 109.) After this testimony, Downd#lyen said that he was certain
that the parts had come from Defendalit.) \WWhen asked how he could be certain, Downey

stated that*When | got the parts they were in bags from [Defetidénwas in their bags with

1 n their response to Defendant’s motion for summary judgréaintiffs assert that
Defendant “completely reworked the engine to new tolerances in their shop arsemh¢he
entire overhauled engine in pieces back to Mr. Downey,” and that Daavdesed parts
necessary for the reassembly from Defendant. (Dkt. No. 24 Bu2he passages of Downey’s
testimonycited by Plaintiffs do not support their contention that Defendant rebuilt the engir
(Seeid.) Also, the engine logbook for the aircraft shows that Downey performed the et
engine overhaul.See Dkt. No. 19-4;see also Dkt. No. 19-5 at 6) (NTSB report describing
Downey as “the . . . mechanic who had performed the engine overhaul”). Further,rdsiring
testimony Downeyreviewed a wrk orderfrom Defendant that showed Downey sent various
components to Defendant for repair, not the entire engsee Dkt. No. 19-11 at 129.)
Therefore, Plaintiffs’ assertion thBefendant in fact overhauled the engamel changed its
specificationss unsupported by the cited record.
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part numbers on them, otherwise | couldn’t have used thenit.is standard practice for every
engine | do, [Plaintiff Stephen] Smith’s include@id. at 177, 1792

On March 19, 201&laintiffs filedthe pesent lawsuit against Defendarmk{. No. 1.)
Plaintiffs allege thatinvoice number 127873 indicates that [Defendant] charged Mr. Smith {
the new crankshatft gear bolts/screws . . . and then shipped them directly to Mr. Downey i
Washington State.1d. at 2.)Plaintiffs asserthat“the subject bolts were defective, failed in
mid-flight, and caused the engine to quit running . . ld” &t 2.)Plaintiffs bring claims for:(1)
violation of Washington’s Product Liability Act, Wash. Rev. Code § 7Z@strict liability of
Defendanffor defective manufacture of the subject bol&;r(egligenceand(4) breach of
warranty (Id. at 6-10.)Plaintiffs’ claims are premiseah their contention that Defendant
designed, manufactured, marketed, tested, soltklorered the subject boltshat Defenlant
warrantedas to the quality of the subject bolsid that Defendamirovided instructions and
warnings pertaining to their uséd.)

Defendant does not design, manufacture, or test crankshaft bolts. (Dkt. 8lat899.)
Rather, n addition to performing repair workefendant sells new aircrgsarts ordered from
vendors. (Dkt. No. 19-3 at 39.) Defendant was able to determine that “CP” stood for Chan
Products through research conducted after this case commddceati104.) Defendant has
never carried Chandler Products boltd. &t 105.) Defendant sold 64 CMI 22532 bolts betwe
1996 and 20131d. at 97.) At the end of 2012, Defendant had 24 CMI 22532 bolts in stdck.

2 Downey is not a party to this lawsuit and was not represented by counsel at his
deposition. (Dkt. No. 19-11 at 14ee generally Dkt. No. 1.) During his deposition, Downey
disclosed that he had previousigen in contaatith Plaintiffs’ counsel about both the nature g
the lawsuit and to discuss Downey’s upcoming deposition. (Dkt. No. 19-11 at 91-92, 204

Also during Downey’s deposition, Defendant read a discovery response from flaint
stating “Mechanic TonDowney has now confirmed that he has received other inferior, quot
mystery 22532 screws from defendant. He is very concerned about these inferior, qsi&ey), |
screws in other motors.1d. at 202.) When asked whether he agreed with that statement,
Downey responded that, “I don’t know if | agree with it or not. | don’t understandadt)’\(Vhen
furtherasked, Did you tell it to anyone?,” Downesaid “l don’t think | did.” (1d.)
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at 99.) In 2013, Defendant saddaal of four CMI 22532 bolts.$eeid. at 97, 99) These four
CMI 22532 bolts were sold to Paradise Valley Flying Service on May 7, 2013. (Dkt. No. 19
Defendant’s records do not show any other sales of CMI 22532 bolts during 2013, includir
Downey. (d.)

Defendant’s employees follow a specific procesltorders placed by customers. (Dk
No. 19-3 at 83.LCustomers may placererbal orders.(1d. at 84.)Verbal orders begin when a
customercalls and speaks to a salespersgino creates a salesa®r based owhat the customer
requestsluring the call(Id.) The sales order is printed and takeefendant’s parts area
where the requested materials are gathered, packed, checked for accuracy walér tlsealed,
and weighed for shippingld. at 84-85.) An automatic system then convelig tsales ordento
an invoice with the applicable fréigand handling chargesd( at 85.)Once payment is
received, the items and invoice are sent to the custdldeat 85-86.)

Downey placed a verbal order from Defendant, and communicated with Defendant
employee Mike Holley. (Dkt. No. 19-3 at 92—-93.) Holley followed Defendant’s standard
procedure for filling verbal orderdd, at 93—-94.The sales orddor the transaction listeidur
part number 22534 screws and 4 part number 646920 screws, along with other miscellang
items. (Dkt. No. 19-8.) Holley's sales order was converted into Invoice 127873, which hds
to Plaintiff Stephen Smiti{Dkt. Nos. 19-3 at 89, 94; 19-7.) The items listed on Invoice 1278
matched those on the sales ord€nn(pare Dkt. No. 19-7with Dkt. No. 19-8.) Neither
document includes 22532 bolts. (Dkt. Nos. 19-7, 18-8.)

Defendans counsetwice asked Plaintiff counsel to dismiss this lawsu®@n
September 6, 2018, Defendant’s counsel sent Plaintiffs’ counsel a letter notitmy oinee

127873 did not show that Defendant had sent Downey any 22532 bolts and that he was u

3 When defense counsel noted that Invoice 127873 did not include 22&8@usimg
Downey’s deposition, Downey responded that the documentneasotally accurate. That’s
why the [Federal Aviation Administration] does not use them for traceabflpgrts . . . It's
not proof of anything other than what was billed.” (Dkt. No. 19-11 at 156.)
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of any other record or document showing that Plaintiff Stephen Smith had purchasedgeitte $

bolts from Defendant. (Dkt. No. 34-1.) Defendant’s counsel requested that Plairiti&is
provide such evidenaa dismisgheir claims against Defendantd() Plaintiffs declined to do
either (Dkt. No. 33 at 2.) On December 14, 20D&fendant’s counsel reiterated his request
following Downey’s deposition, citing Downey'’s inconsistent deposition tesynaod contacts
with Plaintiffs’ counsel prior to the deposition. (Dkt. No. 34213intiffs again declined. (Dkt.
No. 33 at 2.)

Defendantnow moves for ammary judgment on Plaintiffs’ claiméDkt. No. 18.)In
response, Plaintiffs move for a continuance pursuant to Federal Rule of Civil PeoS6¢tlir
and for leave to amend their complaint. (Dkt. No. Plejendantlso moves for sanctions
aganst Plaintiffs’ counsebursuant to Federal Rule of Civil Procedure 11. (Dkt. No. 33.)
. DISCUSSION

A. Motion for Summary Judgment

“The court shall grant summary judgment if the movant shows that there is noggenui

dispute as to any material fact and the movwaentitled to judgment as a matter of law.” Fed.
Civ. P. 56(a). In making such a determination, the Court must view the facts andojastifia
inferences to be drawn therefrom in the light most favorable to the nonmovingAvaldsson v.
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). Once a motion for summary judgment is pro
made and supported, the opposing party “must come forward with ‘specific factaghbat

there is agenuineissue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)). Material facts are those that may affect the

outcome of the case, and a dispute about a material fact is genuine if thereienseffidence
for a reasonable jury to return a verdict for the non-moving panterson, 477 U.S. at 248-49
Ultimately, summary judgment is appropriate against a party who “fails to makeving
sufficient to establish the existence of an element essential to thas ga$g, and on which thg
party will bear the burden of proof at trialCelotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).
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The subject boltaretwo CP 22532 bolts and two CMI 22532 bolts. (Dkt. Nos. 18 at b

19-3 at 52.) As discussed above, Defendant was able to determitf@Rhatdicates that the CH
22532 bolts were manufactured by Chandler ProdDefendant has “not carried Chandler
Products bolts, and certainly during the time frame from 96 until 2013, [Defendant] did no
Chandler Products bolts in [its] inventory.” (Dkt. No. 19-3 at 104-05.) Plaintiff has notaffe
contravening evidence showing that Defendant did in fact carry Chandler Prodtgts bol
somehow otherwise supplied the CP 22532 bolts involved in the crash. Therefore, there ig
genuine dispute of maiat fact that theCP 22532 bolts were not manufactured or sold by
Defendant

Defendant does not design, manufacture, or test crankshaft bolts. (Dkt. Blat 89.)
Although Defendant does carry CMI 22532 bolts in its inventeeg Dkt. No. 19-3 at 97),
Defendant has offered evidenestablishing that the CMI 22532 bolts involved in the crash d
not originate from Defendant. First, contraryPiaintiffs’ assertions in their complajribvoice
127873 does not include 22532 boltorfpare Dkt. No. 19-7 with Dkt. No. 1 at 2.) Although
Invoice 127873 lists 22534 screws and 646920 screws, (Dkt. No. 181hgr ms 22532, the part
number of the subject boltC¢mpareid., with Dkt. Nos. 18 at 5, 19-3 at 52-53.)

SecondDefendant'snventory records show that the CMI 22532 bolts it sold during
2013 were not sold to Downey. Defendant had 24 CMI 22532 bolts in stock at the end of 3
and had 20 CMI 22532 bolts in stock at the end of 2013. (Dkt. N8.at97, 99.)Defendant’s
inventory records show that the four CMI 22532 bolts it sold during 2013 wertodeétadise
Valley Flying Servicenot to Downey(Dkt. No. 1910.) In fact, Defendant’énventory records
appear tshow that none of the CMI 22532 bolts it has sold since 1@96sold to Downey.
(Seeid.) Thus,Defendant’'anventory recorddothdemonstrat¢hatDefendant did not ship the
CMI 22532 bolts to Downey and weigh against a findirag Defendant accidentally included
any CMI 22532 boltn its shipnent of parts to DowneySg¢e Dkt. No. 19-3 at 98-99.)

Third, Defendant’s employees testified to Defendant’s procedure for processiapal
ORDER
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ordersreceived from customersvhich includeseveral checks to ensure tkia items listed on
the sales order are the same items thaslawesn on the resulting invoice and shipped to the
customer (Dkt. No. 193 at83—-86.) Holley followed Defendant’s procedure for processing
Downey’sverbal order.|I@d. at92—-94.)The sales ordeused by Holley does not include part
number 22532 boltsSée Dkt. No. 19-8.) Invoice 127873 matchbe items listed on the sales
order; thus, it too does not includrypart number 22532 boltsSde id., Dkt. No. 19-7.)

In sum, Defendant’s documentary evidence and testimony establishes tha Invoic
127873, relied on by Plaintiffs in their complaint, does not show that Defendant sent Dowr
any 22532 boltg-urther,Defendant’snventory records show that the four CMI 22532 biblts
sold during 2013 were not sold to Downg&inally, Defendant’s testimony of its order
fulfillment processndicates that the items listed on a sales caddresulting invoice are the
items shipped tthe customern this caseHolley’s sales order @ahinvoice 127873 show that n
22532 bolts were sent to Downey by Defendant. In light of this evidence, Defendaatrieas ¢
its initial burden of establishing that there is no genuine dispute as to whetkad&fsent the
CMI 22532 bolts involved in the crastr Downey.

In response, Plaintiffs first contend that a genuine issue esistswhether Defendant
sold Downey the subject bolts because Downey testified that headd¢he subject bolts
directly from Defendant{Dkt. No. 24 at 4-5.Downeytestified that he wasertain that he
received the subject bolts from Defendant and used them in the rebuild of Plaingffe,e
pursuant to his “standard practice.” (Dkt. No.1Bat177, 179.But Downey also testified that
he could not gecifically remembeperforming the engine rebuild or when the parts for the
rebuild were orderedld. at 16, 108-09.) Further, Downey stated that he “would assume th
[the parts] all came from Defendant” on the basis that he had recently beguerfoaotsi from
Defendant. Id. at 109.) Downey did not produce documentary or physical evidence supporn
his testimonythat the subject boltsame from DefendanDowney’s inconsistent testimom@g to
his recollection of the engine rebuild, absent supporting physical or documentkmnyce, is
ORDER
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insufficientcontravene Defendant’s evidence andlgistha genuine dispute on the issue of
whether Defendant provided the subject bolts to Downey.

Plaintiffs next challenges Defendanttsder fulfilment processPlaintiffs firstargue that
Downey relied orbefendant’s salespeople send him the appropriaparts contrary to
Defendant’s testimonyDkt. No. 24 at 5-6.) This argument does not address the digposit
issueof whetherDefendant sent CMI 22532 bolts to Downed3laintiffs nextargue that an email
from Downey to Defendant asked for 25534t9@nd state that “the sales person must have
recognized this as a mistake, and changed it to part nia@h@t on the Sales Order.Id. at 6)
(emphasis in originalPlaintiffs assert that le subject bolts were not part number 25534 or
22534 but were shipped as 22532d.YThe difference in part number between Downey’s en
andthe sales order is insufficient to create a genuine dispute as to whetherddéefed
Downey CMI 22532 bolts, which did not appear in the email, sales order, or Invoice 12787
Moreover, Raintiffs do not explain how they concluded that the change in part number bety
Downey’s emd and the sales order necessarily means that Defendant in fact shipped CMI
bolts to Downey, contrary to both documents. Thereflantiffs’ challenges to Defendant’s
order fulfillment process are insufficientéstablisha genuine dispute on the issue of thiee
Defendant provided the subject bolts to Downey.

Therefore Defendant has carried its burden of showing there is no genuine dispute
material fact regarding the issue of whether Defendant manufacsatddor otherwise provide
the suibject bolts to Downey, and Plaintiffs have failed to come forward fadts demonstrating
thatthere is a genuine issue for trigked. R. Civ. P. 56(aMatsushita Elec. Indus. Co., 475 U.S.
at587. ThusPlaintiffs’ claims against Defendant necessdall. Defendant is not a
manufacturer or product seller of the relevant prodaalefined byhe Washington Product
Liability Act and thus cannot be strictly liakds suchDefendant did not owe a duty Rbaintiffs

and therefore could not have been rgagit;and Defendant did not provide a warraagyto the
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subject bolts.$ee Dkt. No. 1 at 6-10%Therefore, Defendant’s motion for summary judgment is

GRANTED.

B. Motion for Rule 56(d) Continuance

In response to Defendant’s motion for summary judgmenti?fa request a
continuance of Defendant’s motion pursuant to Federal Rule of Civil Procedure 56(dN¢DK|
21 at 5-7.)If a nonmovant shows by affidavit or declaration that, for specified reasons, it
cannot present facts essential to justifiopposition [to a motion for summary judgment], the
court may: (1) defer considering the motion or deny it; (2) allow time to obfalaats or
declarations or to take discovery; or (3) issue any other appropriate orddr.R.F&iv. P. 5@).
The movat must demonstrate that “(1) it has set forth in affidavit form the specific factsash
to elicit from further discovery; (2) the facts sought exist; and (3) thghtaifter facts are
essential to oppose summary judgmeRaimily Home & Fin. Ctr., Inc. v. Fed. Home Loan
Mortg. Corp., 525 F.3d 822, 827 (9th Cir. 200&)the movant fails to satisfy theséements, the
motion may be denied and summary judgment may be grddted.

As discussed above, Defendant has established that there is no genuine dispute of
material fact on the issue of whether Defendant manufactsoé&l],or otherwise provided the

subject bolts to Downelyased on the evidence in the rec@ak supra Sectionll.A. Plaintiffs

—

10

set forthseveralgrounds for continuing Defendant’s motion for summary judgment pursuant to

Rule 56(d); none have memRlaintiffs first argue that they must “confirm” Defendant’s assertf
that it did not provide the subject bolts to Downey. (Dkt. No. 21 &l&iptiffs contend that
additional discovery, possibly including deposing Holley, subpoenaing “additioatdribant]
suppliers,” and other written discovery will be necessady) Plaintiffs’ vague argument does

not set forth specific facts it would hope to elitibm the additional discovery, or that such fag

4 BecausePlaintiffs’ claims cannot survive summary judgment, the Court declines to
reach Defendant’'argument that any claims against Defendant are barred by the General
Aviation Revitalization Act(See Dkt. No. 18 at 22—-25.)
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exist See Family Home & Fin. Ctr., Inc., 525 F.3dat827. Further, the Court notes tirdaintiffs
have already had time toonfirm” Defendant’s assertion that it did not provide the subject b
through discovery; in fact, Defendant’s counsel made Defendant’s positidhéhatvas no
evidence showing that Defendant provided the subject bolts to Dahasayn the September 6
2018 letter to Plaintiffs’ counselS¢e Dkt. No. 34-1.)

Plaintiffs nextassert thathey “mustobtain the hardness specifications for bolts used
a CMI crankshaft gear,” arguing that Defendant may be selling boltdahadt meet these
specifications and stating “it is necessary to know whether the lesser bettspaeifications

and whetherhte current specifications are sufficienDkt. No. 21 at 6. Plaintiffs further

contend that “Plaintiffs, along with defendants, will need to conduct hardness testing on the

subject bolts to verify the NTSB’s resultsltl() But Defendant’s motion for samary judgment
is premised on Defendant’s contention that it did not provide the subject bolts to Downey.
Plaintiffs have not established how facts concerning the hardness of bolts satebgdnt or
the subject bolts themselves would be essential, or even relevant, to opposing Defendant
motion for summary judgmerfsee Family Home & Fin. Ctr., Inc., 525 F.3cat 8272

Plaintiffs then contend that they “must verify the identification of the subjets. bol
Although Defendant . . . has identified the manufacturers as CP and CMI, Plaintiffs deenot
an independent identification of those bolt$d. @t 6-7.) Plaintiffs do not establish hovacts
concerning the identities of tlseibject bolts’ manufactureese essential to opposing
Defendant’s motion fosummary judgmenSpecifically, Plaintiffs have natemonstrated that

knowing the true identities of the subject bolts’ manufacturers would precludengrammnmary

® Plaintiffs have submitted declaration from Alexand@foffat in support of their
motion for leave to file an amended complaint and request for a continuance under Rule 5
(See Dkt. No. 22.)Moffat’s declaration discusséise hardness of the subjecits and exemplar
bolts ordered from Defendant and another supplidra2—17.) But as discussed above,
Plaintiffs have failed to establish hdacts concerninghe hardness of the subject bolts or bolf
sold by Defendardreessential or relevamb opposing Defendant’s motion for summary
judgment.
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judgment in favor of Defendant on the ground that Defendant did not manufacture, sell, or
otherwise provide the subject bolts to Downey. Rather, Plaintiffs’ arguments &ppeeus on
their ability to bring suit against other parties, as opposed to maintaining theganst
Defendant.

Plaintiffs’ supporting declaration suffers fraamilar deficiencies(See Dkt. No. 23.)
Plaintiffs assert thatdditional discovery is necessary to oppose Defendant’'s motion for
summary judgmenbutvaguely satethat “Plaintiffs’ general outline includes confirming
whether [Defendant’s] assertion tha¢ytisic] did not sell or ship the subjectltsto Thomas
Downey is corre¢tand provide various forms of possible discovelg. &t 3) Plaintiffs then
argue that they need to confirm Defendant’s allegations regarding the sdjsct
manufacturers.{.) Notably absent are statements specifyimgfactsPlaintiffs hope to obtain
through such additional discovetiiat such facts exist, or how those facts are essential to
opposing Defendant’s motion for summary judgmesee (d.)

In sum, Plaintiffs have failed to carry their burden of establishing thattengance
under Rule 56(d) is necessary for them to oppose Defendant’s motion for summaryntiagm
they have not identified specific facts they hope to dlicih additional discovery, that such
facts exist, or how such facts are essendi@pposing Defendant’s motion for summary
judgment. Therefore, Plaintiffs’ request for a continuance under Rule iSGMEINIED.

C. Motion for Leaveto Amend

Plaintiffs request leave to amend theamplaintto “add the manufacturers of bolts that
[Defendant] has identified,” citing Federal Rule of Civil Procedure 15. (Dkt. No. 21 at 10-1]
The Court’'s case management scheduling order in this case set the pleahdghant and
third-party action dadline as October 5, 2018. (Dkt. No. BI3intiffs’ motion to amend to add
third parties was filed January 31, 2019. (Dkt. No. 21.)

“Once the district couhigs] filed a pretrial scheduling order pursuant to Federal Rulg
Civil Procedure 16 whickstblishe[s] a timetable for amending pleadifgghat rule’s
ORDER
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standards control[].Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 607—-08 (9th Cir.
1992). Under Rule 16, “[a] schedule may be modified only for good cause and with the jug
consent.” Fed. R. Civ. P. 16(b)(4). “Rule 16(b)’s ‘good cause’ starmtarrily considers the
diligence of the party seeking the amendment. The district court may modify thal pre
schedule ‘if it cannot reasonably be met despite the diligence of the patitygstnek
extension.”Johnson, 975 F.2d at 609 (quotirged R.Civ. P. 16 advisory committ&enotes).

A court may deny motonfiled after the scheduling order eoff dateas untimely if a party
fails to first move to modify thecheduling ordetSee U.S. Dominator, Inc. v. Factory Ship
Robert E. Resoff, 768 F.2d 1099, 1104 (9th Cir. 1985).

Plaintiffs have neither moved to modify the Court’s case management scheduling g
nor demonstrated good cause meriting any such modificaesDkt. No. 21 at 10-11%)As
Plaintiffs’ request for leave to amend is procedurally defective and substankefeient,
Plaintiffs’ request is DENIED.

D. Motion for Sanctions

Defendant moves for sanctions against Plaintiffs’ counsel pursuant to Federaf Rul
Civil Procedure 11. (Dkt. No. 33Defendant asserts that Plaintiffs’ counsebroperly brought

and maintained this action against Defendant with no good faith basis, espeecgad|jhgt

® In their reply in support of their request for leave to amPtaintiffs acknowledge that
they should have brought their motion under Rule 16, but dhgaitheir previouslyfiled
materials aresufficient to show good cause under Rule 16(b)(4). (Dkt. No. 31 axBuP
regardless of the merits of their argument, Plaintiffs have still not movétbilve to modify the
scheduling order, and therefore their request remains procedurally defSetilzeS.
Dominator, 768 F.2d at 1104.

Plaintiffs also raise two novel arguments in their reply: Bhae 19(a)(1) requires joindg
of the entities they seek to add as parties,féndant “actively hidthe identities of Chandlel
Products and CMI(Dkt. No. 31 at 2—3.Neither argument is properly raisée Zamani v.
Carnes, 491 F.3d 990, 997 (9th Cir. 2007 he district court need not considgguments
raised for the first time in a reply brief.'ffurther, Plaintiffs have not provided substantive
argument in support of their joinder argumeste(Dkt. No. 31 at 2), and their accusation that
Defendant “actively hid” the identities of the mdacturers of the subject bolts is not supports
by the reord (see, e.g., Dkt. Nos. 19-3 at 104, 31 at 2-3).
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Defendant counsehotified Plaintiffsof the evidentiary deficiencies in their cade. at 2-4.)
In response, Plaintiffs’ counsel opposes Defendant’s motion and requests theieswande
costs incurred in responding to the motion. (Dkt. No. 38 at 2.)

The Court may impose an appropriate sanattbare an attorneor law firm has violated
a provision of Federal Rule of Civil Procedure 11(b). Fed. R. Civ. P. 11(c)(1). Rule 11(b)
provides that, by signing or presenting a pleading, written motion, or other papeiQourt, an

attorneycertifies that:

() it is not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warrantedting éais
or by a nonfrivolous argument for extending, modifying, or reversing existng
or for establishing new law;

(3) the factual contentions have evidentiary support or, if specifically so igentifi
will likely have evidentiary support after a reasonable opportunity for further
investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on belief or a lack of informati

Fed. R. Civ. P. 11(b)(1}4). “If warranted, the court may award to the prevailing party the
reasonable expenses, including attorney’s fees, incurred for the motion” fooisanged. R.
Civ. P. 11(c)(2).

Plaintiffs’ counsel may have been derelict in misreading Invoice 127873 amgthbat
Defendant shipped Downey the 22532 bolts at issue, and have not offered any explanatio
this lapse, but the Court does not find that such error merits the imposition of Rule 11 san
(Dkt. No. 33 at 5.) Although the Court notbe discrepancies between Downey’s statements
the NTSB and his deposition testimony following discussions with Plaintdts\sel, the Court
declines to infethat any inconsistency was due to improper conduct by Plaintiffs’ coultsel.

at6-8.) Further, th€ourt will not faultPlaintiffs’ counsel for alleging that Defendant designeg
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and manufactured 22532 bolts in the complaint, although that factual allegation was not b
out in discovery.Id. at 8.) Finally, the Court declines to conclude that Plagifhunsel
violated Rule 11(b) when they pursued their claims against Defendant, includingbydiesg)
to Defendant’s motion for summary judgment to ask for leave to amend and for a Rule 56
continuance.l@l. at 9-11;see Dkt. No. 21.)Therefore Deferdant’s motion for sanctions agains
Plaintiffs’ counsel is DENIED. Plaintiffs’ counsel’'s request for tiees and costsicurred in
responding to Defendant’s motion is also DENIED.
[11.  CONCLUSION

For the foregoing reasons, Defendant’s motion for sumfondgment (Dki No. 18) is
GRANTED, Plaintifs’ motion for leave to amend and for a continuance pursuant to Rule 5
(Dkt. No. 21) is DENIED, and Defendant’s motion for Rule 11 sanctions (Dkt. No. 33) is
DENIED. Plaintiffs’ claims againsDefendant are LHMISSED.

DATED this 12th day of March 2019.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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