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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
TASHA M., NO. C18-454JPD
Plaintiff,
V. ORDERAFFIRMING THE
COMMISSIONER
COMMISSIONER OF SOCIAL
SECURITY,

Defendant

Plaintiff appeals the final decision of the Commissioner of the Social Security
Administration (Commissioner”) thatlenied heapplicationfor Supplemental Security
Income (“SSI”) under Tig XVI of the Social Security Ac42 U.S.C.881381-83fafter a
hearing before an administrative law judge (“ALJ”). For the reasonsrsletifelow, the Court
AFFIRMS the Commissioner’s decision.

l. FACTS AND PROCEDURAL HISTORY

Plaintiff is a30-yearold woman with alOth-grade education andGED.
Administrative Record (“AR”) at179, 548 Herpast work experience includes employment g
a temporary laborer and movie theater runner. AR at B&ntiff was last gainfully
employed in 2007 AR at480.

OnFebruary 24, 2014, |&ntiff appliedfor SSI payments, alleging an onset date of
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January 1, 2014.AR at367, 462-67 Plaintiff asserts thathe is disabled due &itention
deficit hyperactivity disorder, Asperger’s syndrome, asthma, depres3hiari malformation
(type 1), blindness, oppositional defiance disorder, frastnatic stress disorder, polycystic
ovarian syndrome, and pseudotumor cereBRR at478.

The Commissioner deniedatiff's claim initially and on reconsideration. AR 286-
404, 408-14. Plaintiff requested a hieg, which took place on August 11, 2018R at294-
34. On December 14, 2016, the ALJ issued a decision findangfiF not disabledand denied
benefits based on his finding thdaiatiff could perform a specific job existing in significant
numbers in the national economy. AR at 144-@®aintiff's administrative appeal of the
ALJ’s decision was denied by the Appeals CoufhciDn March 27, 2018 aintiff timely
filed the present action challenging the Commissioner’s decision. Dkt. 1, 4.

Il. JURISDICTION

Jurisdiction to review the Commissioner’s decision exists pursuant to 42 U.S.C. 88

405(g) and 1383(c)(3).
[l. STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits whenalALJ’s findings are based on legal error or not supported by
substantial evidence in the record as a whBleyliss v. Barnhart427 F.3d 1211, 1214 (9th
Cir. 2005). “Substantial evidence more than a scintilla, less tharpeeponderance, and is

suchrelevant evidence as a reasonable mind might accept as adequate to support a cong

1 At the administrative hearing, Plaintiff amended her alleged onset datertmfeb
24,2014. AR at 297.

2 Although there is evidence that Plaintiff sought Appeals Council review of this AL|
decision (AR at &, 459-61), the record does not contain the Appeals Council’s decision
denying review. Plaintiff's complaint alleges that the Appeals Counciedesview on
January 24, 2018. Dkt. 4 at 2.
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Richardson v. Peralegl02 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750
(9th Cir. 1989). The ALJ is responsible for determining credibility, resolving ctsfh
medical testimony, and resolving any other ambiguities that might exislrews v. Shalala
53 F.3d 1035, 1039 (9th Cir. 1995). While the Court is required to examine the record as
whole, it may neither reweigh the evidence nor sulistits judgment for that of the
Commissioner.Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002). When the evidence
susceptible to more than one rational interpretation, it is the Commissiomeclssion that
must be upheldid.
V. EVALUATING DISABILITY

The claimanbears the burden of proving that she is disabled within the meaning of
Social Security Act (the “Act”).Meanel v. Apfell72 F.3d 1111, 1113 (9th Cir. 1998jternal
citations omitted). The Act defines disability as the “inability to engage inudrstantial
gainful activity” due to a physical or mental impairment which has lasted, opésid to
last, for a continuous period of not less than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). A claimant is disableddar the Act only if hemmpairments are of such
severity thashe is unable to do her previous work, and cannot, considerirgd&eeducation,
and work experience, engage in any other substantial gainful activityngxistihe national
economy. 42 U.S.C. 88 423(d)(2)(Age also Tackett v. Apfdl80 F.3d 1094, 1098-99 (9th
Cir. 1999).

The Commissioner has established a five step sequential evaluation process for

determining whether a claimant is disabled within the meaning of theS&e20 C.F.R. 8§

404.1520, 416.920. The claimant bears the burden of proof during steps one through foyr.

step five, the burden shifts to the Commissiondr. If a claimant is found to be disabled at

any step in the sequence, the inquiry ends without the need to consider subsequeBtegiep
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one asks whether the claimant is presently engaged in “substantial geiivity.a 20 C.F.R.
88 404.1520(b), 416.920(B)If she is, disability benefits are denied.slkfe is not, the
Commissioner proceeds to steyp. At step two, the claimant must establish #iet has one
or more medically severe impairments, or combinatioimpairments, that limit hgshysical

or mental ability to do basic work activities. If the claimant does not have suchrimepts,
she is not disabled. 20 C.F.R. 88 404.1520(c), 416.920(c). If the claimant does have a s
impairment, the Commissioner moves to step three to determine whether the impairment
or equals any of the listed impairments described in the regulaonS.F.R. 88 404.1520(d),
416.920(d). A claimant whose impairment meets or equals one of the listings fayuinede
twelve-month duration requirement is disabldd.

When the claimant’s impairment neither meets nor equals one of the impairmedts
in the regulations, the Commissioner must proceed to step four and evaluate that'slaima
residual functional capacity (“RFC”). 20 C.F.R. 88 404.1520(e), 416.920(e). Here, the
Commissioner evaluates the physical and mental demands of the clainaght'slgvant work
to determine whether she can still perform that work. 20 C.F.R. 88 404.1520(f), 416.920
the daimant is able to perform hpast relevant worlkshe is not disabled; if the opposite is
true, then the burden shifts to the Commissraat step five to show that the claimant can
perform other work that exists in significant numbers in the national economyg tatan
consideration the claimant's RFC, age, education, and work experience. 20 C.F.R. 88
404.1520(g), 416.920(gJ;ackett 180 F.3d at 1099, 1100. If the Commissioner finds the

claimant is unable to perform other work, then the claimant is found disabled and beagfits

3 Substantial gainful activity is work activity that is both substantial, i.e., involves

significant physickand/or mental activities, and gainful, i.e., performed for profit. 20 C.F.R.

404.1572.

ORDER- 4

evere

meets

ist

0. If




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

be awarded.
V. DECISION BELOW
OnDecember 14, 2016, the ALJ issued a decision finding the following:

1. Theclaimant has not engaged in substantial gainful activity since
February 24, 2014, the application filing date and amended onset date.

2. The claimant has the following severe impairments: diabetes mellitus;
obesity; history of Chiari | malformation andepglo tumor cerebri;
other disorders of the nervous system; low vision; affective disorders;
anxiety disorders; and personality disorders.

3. The claimant does not have an impairment or combination of
impairments that meets or medically equals the sevaribye of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1.

4, After careful consideration of the entire record, the undersigned finds
that the claimant has tlFCto perform medium work as defined in
20 C.F.R. 8§ 416.967(c), except for fioowing limitations. The
claimantcan occasionally climb stairs/ramps and occasionally balance,
but never climb ladders/ropes/scaffol®&he has visual limitations in
left near acuity, left far acuity, left depth perception, left
accommodation, left color vision and left field of vision, so thhag is
limited to monocular vision. She should avoid concentrated exposure
to hazards such as dangerous machinery and unprotected h&iggts.
claimant retains the mental functional capacity to perform both simple
and complex tasksShe is limited to work/tasks dealing primarily with
objects/things rather than peoplehe is capable of occasional contact
with coworkers for work tasksShe is capable of frequent contact
with the general publibut each occurrence should limited to 10
minutes or less.

5. The chimant has npast relevant work.

6. The claimant was born on XXXXX,988, and was 25 years old,
which is defined as a younger individual age 18-49, on the date the
application was filed.

7. The clamant has a limiteéducation and cacommunicate in English.

8. Transferability of job skills is nain issue because the claimant does
not have past relevant work.

4 The actual date is deleted in accordance with Local Rule CR 5.2, W.D. Washing
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9. Considering the claimant’s age, education, work experienc&R@Gd
there &e jobs that exist in significant numbers in the national economy
that the claimant can perform.

10. The claimant has not been under a disability, as defined Acthe
sinceFebruary 24, 2014, the date the application was filed.

AR at147-160.

VI. ISSUES ONAPPEAL
The principal issues on appeal are:

1. Whether the ALJ erred in discounting Plaintiff's subjective statements;
2. Whether the ALJ erred in discounting certain medical opinions;

3. Whether the ALJ erred in discounting Plaintiff's mother’s statemants$

4. Whether the ALJ erred at step five in finding that Plaintiff could perform jobs

that require functional abilities inconsistent with Plaintiff's RFC.

Dkt. 12at 1.
VIl.  DISCUSSION

A. The ALJdid not err in discounting Plaintiff's subjective statements.

The ALJ discounting Plaintiff’'s subjective statements for several reaspesifically:
(1) she claimed to have disabling limitations caused by several physical impairmetitg, bu
record showed that her symptoms were stable on medication; (2) she claimed tclalusydi
limitations caused by mental impairments, but the record shows mostly normal mengal sta
findings and improvement of mental symptoms; and (3) her activities were ineonsigh
her allegations of disabling symptoms. AR at 153-BRintiff contends that these reasons a
not clear and convincing, and are therefore insufficient.

1. Legal standards

As noted above, it is the province of the ALJ to determine what weight should be

afforded to a claimant’s testimony, and this deteatiam will not be disturbed unless it is not
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supported by substantial evidend® determination of whether to accept a claimant’s
subjective symptom testimony requires a-step analysis20 C.F.R. 88 404.1529, 416.929
Smolen80 F.3d at 1281. First, the ALJ must determine whether there is a medically
determinable impairment that reasonably could be expected to cause thatdasyraptoms.
20 C.F.R. 88 404.1529(b), 416.929(8molen80 F.3d at 1281-82. Once a claimant preguc
medical evidence of an underlying impairment, the ALJ may not discreditaiheaot’s
testimony as to the severity of symptoms solely because they are unsiijyyastgective
medical evidenceBunnell v. Sullivan947 F.2d 341, 343 (9th Cir. 1991) (en bamRyddick v.
Chater, 157 F.3d 715, 722 (9th Cir. 1988). Absent affirmative evidence showing that the
claimant is malingering, the ALJ must provide “clear and convincing” redsomngjecting the
claimant’s testimony. Burrell v. Colvin 775 F.3d 1133, 1136-37 (9th Cir. 2014) (citing
Molina v. Astrue674 F.3d 1104, 1112 (9th Cir. 20125ee alsd.ingenfelter v. Astrues04
F.3d 1028, 1036 (9th Cir. 2007).

When evaluating a claimant’s subjective symptom testimony, the ALJ must suécifi
identify what testimony is not credible and what evidence undermines the clamant’
complaints; general findings are insufficiei@molen80 F.3d at 1284RReddick 157 F.3d at
722. The ALJ may consider “ordinary techniques of credibility evaluation,” imajuali
claimant’s reputation for truthfulness, inconsistencies in testimony or betest@mony and
conduct, daily activities, work record, and testimony from physicians and thirdgarti

concerning the nature, severity, and effect of the allesgeghtoms.Thomas278 F.3d at 958-

® In Social Security Ruling 8SR') 16-3p, the Social Security Administration
rescinded SSR 98p, eliminated the term “credibility” from its sukgulatory policy, clarified
that “subjective symptom evaluation is not an examination of an individual's chitaeied
indicated it would rore “more closely follow [its] regulatory language regarding symptom
evaluation.” SSR 16-3p. The Cougdntinues to cite to relevant case law utilizing the term
credibility.

ORDER-7
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59 (citing Light v. Social Sec. AdmjrL19 F.3d 789, 792 (9th Cir. 1997)).

2. Daily activities

Plaintiff contends that the ALJ failed to identify any particular inconsistebeisgeen
her allegations and her activdie Dkt. 12 at 4. She is mistaken, however: the ALJ’s decisio
discusses multiple specific inconsistencies. For example, the ALJ noted thaif Rléeged
“constant” disabling pain and “daily” anxiety attacks, yet also reportethiity &0 manage
her personal hygiene, prepare meals every day, perform household chores, lvaréso
young children, shop for groceries, eat at restaurants, attend church, plarypetss,
attend regular appointments, and volunteer in her children’s scAdokt 15556. The ALJ
also contrasted Plaintiff's allegation of a need to lie down multiple times per dag due
headaches and pain with her reports of daily exercise (walking, riding déebidsioce videos).
AR at 156. The ALJ noted that Plaintiff alleged debilitating headaches and wasgryét
reported that she read on her own and every night to her childkeithe ALJ also referenced
counseling notes indicating that Plaintiff planned to attend community collégé=inally, the
ALJ found that although Plaintiff alleged that she relied on her mother to complete her
activities of daily living, her mother was disabled and “it is inconsisterd faerson with the
disabilities reported by the claimant’s mother to be able to provide all the cestefass for
claimant as she has allegedd.

Plaintiff argues that her activities could be construed as consistent widkduiption
of her limitations, because she could have completed her activities during thiedtrakbe was
not lying down or oterwise incapacitated. Dkt. 12 aB7 She also notes that she was not al
to return to community college as she had planned, due to pain. Dkt. 12 at 8-9. Finally, §
contends that the ALJ did not have any information about the extent of Plaintthers

disability, and failed to note that Plaintiff also received assistance from &statied
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caregiver. Dkt. 12 at 9.

Although Plaintiff posits a different interpretation of the evidence than thesAslé
has not shown that the ALJ’s interpretation is unreasonable, and therefore lla® faile
establish error in the ALJ’s decisioMorgan v. Comm’r of Social Sec. Admih69 F.3d 595,
599 (9th Cir. 1999) (“Where the evidence is susceptible to more than one rational
interpretation, it is the ALJ'sanclusion that must be upheld.”) (citidgndrews v. Shalaléb3
F.3d 1035, 1041 (9th Cir. 1995)The record containsubstantiakvidence of Plaintiff
describing her activities in a manner inconsistent with her allegat®®s, e.g AR at676
(Plaintiff reporting feeling “bored” now that her children were both in school, la@glanned
to spend her free time baking and completing art projects), 1240 (Plaintiffingpatrt2:30
p.m. that she had been cleaning her house since 6 a.m., and that she was planning a 5-6

visit to Chuck E. Cheese), 1242 (Plaintiff reporting having fun as a volunteer caslsginr f

hours, and explaining that she could not get a job as a cashier because she wanted to bqg i

school full-time), 1254Plaintiff's report that she is too busy to nap during the day), 1283
(same) These reports, among others cited by the ALJ (AR at 155-56), support the ALJ’s
finding that Plaintiff's activities were inconsistent with the limitations she alleged. iSThis
clear and covincing reason to discount Plaintiff's subjective testimo&ge Orn v. Astrye
495 F.3d 625, 639 (9th Cir. 2007) (activities may undermine credibility where they (1)
contradict the claimant’s testimony or (2) “meet the thresfoylttansferable work sks”).

3. Objective medical evidence

Plaintiff argues that the ALJ’s reliance on inconsistent objective medicaheede
not a valid reason to discount her subjective statements because that reason &ynot sol
support the ALJ’s conclusion. Dkt. 1P%10. As discussesupra however, the ALJ’'s

finding is also supported by the evidence of inconsistency between Plaiigfjateons and
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her activities.

Furthermore, the ALJ reasonably found that the objective medical evidence was
inconsistent with Plaintiff's allegations, because it showed that her symptoersi)ye
improved with treatment and any residual symptoms did not lead to disabling limitadBns.
at 153-54. Plaintiff acknowledges that she occasionally reported improved symptoms, bu
symptoms actually fluctuated and therefore did not contradict her allegafidve ALJ cited
substantial evidence of improvement with regard to a number of sympthimbiit even if
that evidence could be construed as “cheicked,” as alleged by PHiff (Dkt. 12 at 10), the
ALJ’s finding with regard to discounting Plaintiff's subjective testimangupported by
substantial evidence of conflict between her allegatand her activities, for the reasons
explainedsupra. Any error with regard to thebjective medical evidence is therefore
harmless.See Carmickle v. Comm’r of Social Sec. Adn&83 F.3d 1155, 1162-63 (9th Cir.
2008).

B. The ALJ did not err in discounting Plaintiff's mother’s statements, because those

statements were similar Blaintiff's statements and the same reasons cited by the A
for discounting Plaintiff's testimony apply equally to her mother’s stat&nen

The record contains two statements written by Plaintiff's mother describimgifPta
symptoms and limitationsSeeAR at 511-18, 591-93. The ALJ summarized Plaintiff’s
mother’s statements and found them to reiterate Plaintiff’'s own allegatiddst 268. Given
the similarity between the testimony, the ALJ gave Plaintiff's mother’s stateftiented
weight” for the same reasons he discounted Plaintiff’s testimédhy.

This is a germane reason to discount Plaintiff’'s mother’s stateméaksntine v.
Comm’r of Social Sec. Admjra74 F.3d 685, 694 (9th Cir. 2009) (because “the ALJ provide
clear and convinaig reasons for rejecting [the claimant’s] own subjective complaints, and

because [the lay witness’s] testimony was similar to such complaints, it follahehALI
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also gave germane reasons for rejecting [the lay witness’s] testimodythough Plainiff
argues that the ALJ mistakenly assumed that lay witnesses can nevendwatglyeobserve a
claimant’s pain or other symptoms (Dkt. 12 at 15-16), the ALJ did not so assume. Instea
ALJ found that in this case, Plaintiff's mother’s statements described the gap®ms
Plaintiff described, and that therefore the reasons the ALJ discountedffaiescription of
her limitations applied equally to Plaintiff's mother’s description. AR at 158. TI#sA
findings with regard to Plaintiff's motins statements are reasonable and supported by
substantial evidence, and therefore the ALJ’s conclusions shall not be disturbed.

C. The ALJdid not err in discounting the opinions of treating physician Jennifer Azen,
M.D.

Dr. Azencompleted two form opinions describing Plaintiff's physical limitations, in
2014 and 2016. AR at 951-52, 959-61. In both opinions, Dr. Azen indicated that Plaintiff
limited to paritime sedentary work, with postural and manipulative restrictioresiaaeveral
conditions. Id. The ALJ discounted these opinions because he found them inconsistent w
medical evidence showing improvement with treatment and no indication of significant
neurologic/motor/gait deficits. AR at 157. The ALJ also found that Dr. Azen’s opiniors W
inconsistent with Plaintiff's activities, namely caring for her chilgneolunteer work,
shopping, aerobic dancing, bicycle riding, and daily walkilg. Plaintiff argues that these
reasons are insufficient to discount Dr. Azen’s opinions.

1. Legal standards

As a matter of law, more weight is given to a treating physician’s opinion ttliaatto
of a nontreating physician because a treating physician “is employed to cure andrbatea g
opportunity to know and observe the patient as an individldagallanes 881 F.2d at 751

see also Orn495 F.3d at 631A treating physician’s opinion, however, is not necessarily
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conclusive as to either a physical condition or the ultimate issue of disadmildgan be
rejected, whether or not that opinion is contradictéldgallanes 881 F.2d at 751. If an ALJ
rejects the opinion of a treating or examining physician, the ALJ must giaeatid

convincing reasons for doing so if the opinion is not contradicted by other evidence, and

specific and legitimate reasons if it Reddick 157 F.3d at 725. “This can be done by setting

out a detailed and thorough summary of the facts and conflicting clinical evideireg bis
interpretation thereof, and making findingdd. (citing Magallanes 881 F.2d at 751). The
ALJ must do more than merely state his/her conclusions. “He must set forth his own
interpretations and explain why they, rather than the doctors’, are corecfciting Embrey
v. Bowen849 F.2d 418, 421-22 (9th Cir. 1988)). Such conclusions must at all times be
supported by substantial evidendeeddick 157 F.3d at 725.

The opinions of examining physicians are to be given more weight thagxaomning
physicians.Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995). Like treating physicians, the
uncontradicted opinions of examining physicians may not be rejected withauamntea

convincing evidenceld. An ALJ may reject the controverted opinions of an examining

physician only by providig specific and legitimate reasons that are supported by the recorg.

Bayliss 427 F.3d at 1216.

2. Inconsistency with objective medical evidence

Plaintiff argues thiathe ALJ erred in finding that Dr. Azen’s opinions were not
corroborated by the objective record related to her neurologic/motor/gaitsjdi@tause Dr.
Azen’s opinions were based on Plaintiff's pain. Dkt. 12 at 13. But the ALJ cited a tnéatm{
note dated just a couple of weeks before Dr. Azen’s 2016 opinion, indicating that Psaintiff
pain was at a tolerable level and did not prevent her from engaging in normalesct{/iaily

living with no medication side effects. AR at 157 (citing AR at 966). This is afepeci
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legitimate reason to discount Dr. Azen’s opinion regardingrtipact of Plaintiff's pain.See
Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008) (not improper to reject an opinio
presenting inconsistencies between the opinion and the medical record).

3. Inconsistency with Plaintiff's activities

Plaintiff arges that the ALJ erred in finding that her activities contradicted Dr. Azer
opinion, because her sporadic activities were in fact consistent with Dr. Azen'aroftiat
she could work on a patime basis. Dkt. 12 at 15. But the ALJ cited Plaintiff's ability to
engage in aerobic dance, bicycling, and daily walking, and those activéiegxansistent with
Dr. Azen’s opinion that Plaintiff could not stand or sit for extended periods of time, bend g
or make repetitive motionsSeeAR at 959. The ALJ did not err in discounting Dr. Azen’s
opinions in light of this inconsistencyseeRollins v. Massanayi261 F.3d 853, 856 (9th Cir.
2001) (affirming an ALJ’s rejection of a treating physician’s opinion the Wwconsistent with
the claimant’s levedf activity).

Because the ALJ provided specific, legitimate reasons to discount Dr. Azen@nspin
the ALJ did not err in weighing Dr. Azen’s opinions.

D. The ALJdid not err at step five.

Plaintiff argues that the ALJ erred in finding at step five #iat could perform jobs
that required climbing and vision abilities that the ALJ found she did not I&pexifically,
Plaintiff notes that the “cleaner 11" job requires occasional ascending cemtdiag ladders,
stairs, scaffolding, ramps, poles, and the like, but that the ALJ found that Plaintiffreudr
climb ladders/ropes/scaffolds. Dkt. 12 at 17. Plaintiff also notes that the “laubdrgrfaand
“laundry worker 11" jobs require occasional near visual acuity, but sheot@enform any
visual work functions with her left eye. Dkt. 12 at 17-18. Because the ALJ failed teeresol

these conflicts between Plaintiffs RFC and the jobs relied upon at step fine toef not

ORDER- 13

I'S

Ver,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

disabled, Plaintiff argues that the ALJ’s sfeg findings are erroneous.

In the RFC assessment, the ALJ found that Plaintiff has “visual limitations infher le
near acuity, left far acuity, left depth perception, left accommodation oleit zision and left
field of vision, so that, she is limited to monocular vision.” AR at TBiie ALJ’s
hypotheticako the vocational expert (“VE$et out similar vision limitationsSeeAR at 328.

In response, the VE testified that a person with Plaintiff's RFC could petfafobs of
laundry laborer and laundry worker(Herenafter “the laundry jobs”). Plaintiff contends that
the VE’s testimony deviates from the DOT becausdatedry jobs are defined to require
occasional near acuijtgand because the VE did not explain this deviation, the ALJ erred in
relying on the VE's tstimony at step fiveSeeDOT 361.687-018available at1991 WL
672992; DOT 361.685-018yailable at1991 WL 672987.

As used in the DOT, “near acuity” refers to “[c]lar@fvision at 20 inches or less.”
Selected Characteristics of Occupations Defined in the Revised DOT, af03]}.(
According to the Commissioner, that Plaintiff has limitations in her near acuity lafheye,
but not in her right eye, does not nesarily suggest that she lacks the visual capacity to
perform the laundry jobs. Dkt. 19 at 11-12. The Commissioner ti@ethe record
mentioned Plaintiff's ability to read without glasses (Dkt. 19 at 12 (citingaABRR6, 676)),
from which the Commissner infers that Plaintiff's had sufficient vision in her right eye to

attain near acuity despite the limitations of her left eye.

® Plaintiff also argues that the ALJ erred in failing to ask the vocationattexpether
her testimony was consistent with the Dictionary of Occupational THE3T”). Dkt. 20 at
6-7. But the ALJ did ask the VE about this issGeeAR at 299-300. The VE stated that any
conflicts between her testimony and the DOT was baségioexperience as well as
information gleaned from the Bureau of Labor Statistlds.

Furthermore, as explainéafra, Plaintiff has not identified an actual conflict between
the VE’s testimony and the DOT, and thus even if the ALJ had failed to ask about sottféct
error would have been harmlesSeeMassachi v. Astryet86 F.3d 1149, 1154 n.19 (9th Cir.
2007).
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In reply, Plaintiff argues that the ALJ should have further developed the VE testimg

to determine whether a person with monocular vision could perform the laundry jobs. DKki.

at 7. But the ALJ asked the VE to assume that the hypothetical person had monoouar vi
and the VE testified that such a person could perform the laundry jobs. AR at 328-30. It
not appear, therefore, that the record contains any “gaps in the evidence dftretoreuld
require further development. Dkt. 20 at 7.

Plaintiff also mentions that her visual impairments were at the Listing level at vario
points in time before and after the adjudicated period. Dkt. 20 at 8. Even if this isdies it
not establish that the ALJ erred at step three or anywhere else in hisrdabisut whether
Plaintiff was disabledluring the adjudicated periodThe evidence cited by Plaintiff doaet
suggest error in the ALJ's RFC finding that her right eye was unimpaired (arfichding was
not challenged in any event), and Plaintiff does not address the evidence of tyetoatahd
on a regular basisBecausePlaintiff has not shown that sliacks the visual capabilities
required in the laundry jobs, she has not shown error in the ALJ’s finding that she could
perform those jobsThe laundryjobs exist in significant numbers in the national economy (S
AR at 160 (describing more than 300,000 such jobs nationally)), and thus any error with
respect to the cleaner Il job is harmleSgee Meanel v. Apfel72 F.3d 1111, 1114-15 (9th Cir
1999)(declining toaddress arguments regarding one of two jobs identified by the ALJ give
that the number of positions for one of those jobs constituted a significant number

VIll.  CONCLUSION

The role of this Court is limited. As noted above, the ALJ is responsible for
determining credibility, resolving conflicts in medical testimony, and rasplany other
ambguities that might existAndrews 53 F.3d at 1039. When the evidence is susceptible t

more than one rational interpretation, it is the Commissioner’s conclusion that nusteie.
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Thomas278 F.3d at 954 While it may be possible to evaluate the evidenceastPi
suggests, it is not possible to conclude that Plaintiff's interpretation is theatiokyal
interpretation.

For the foregoing reasons, the COARFIRMS the Commissioner’s decision

DATED this26th day of February, 2019.

M?W

YAMES P DONOHUE
United States Magistrate Judge
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