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ed States of America

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
RUCHELL GILBERT, CASE NO.C18-07983CC
Petitioner ORDER

V.
UNITED STATES OF AMERICA

Respondent.

This matter comes before the CourtRetitioner Ruchell Gilbert’s petition pursuant to
28 U.S.C. section 2255 (Dkt. No. 1), the Government’s response (Dkt. No. 1Pettnmher’s
motion to seal (Dkt. No. 14). Having thoroughly considered the parties’ briefing andetante
record, the Court finds oral argument unnecessary and heiRANTS Petitioner’s section
2255 petition(Dkt. No. 1) and Petitioner’s motion to seal (Dkt. No. i@ the reasons explaine
herein.
l. BACKGROUND

Theparties do not dispute the material facts at issue in this mattéis underlying
criminal case, Petitioner pled guilty to one count of conspiracy to distributetbedtsubstance

and one count of being a convicted felon in possession of a firearm. (Dkt. N@at2211.)See

! For that reason, it is unnecessary for the Court to hold an evidentiary hearing.
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United Sates of America vs. Ruchell Gilbert, Case No. CR12-0237-JCC, Dkt. No. 573 (W.D.
Wash. Sept. 9, 2013). The Court sentenced Petitioner to 130 nebntiimisonmentCase No.
CR120237-JCC, Dkt. No. 806. Petitioner appealed the Court’s sentencing guideline maicu
which the Court of Appeals denied based on the waiver of appeal contained in Petitio@er’s
agreement. (Dkt. No. 12-1 at 13.)

Petitioner subsequently filed a section 2255 petition, arguing that his sentence sho
recalculated based on the Supreme Court’s rulidghnson v. United Sates, 135 S. Ct. 2551,
2563, (2015Y. CaseNo. CR120237-JCC, Dkt. No. 931. The Court granted Petitioner’s secti
2255 motion and resentenced him to 125 months of imprisonment. (Dkt. No. 12-1sa€26);
also CaseNo. CR12-0237-JCC, Dkt. No. 948t resentencing, the Court did not articuléte
advisoryguidelines range or total offense level. Chise CR12-0237-JCC, Dkt. No. 942,

Petitioner instructed his counsel to appeal the Coneg sentencgDkt. No. 4-1 at 3,
7.) Defense counsel agreed to file a notice of appeal, but told Petitioner hefivabtile a
motion for reconsideration askitige Court to specify the guidelines calculation underlying it
sentence.l(l. at 7.) Defense counsel additionally advised Petitioner, incorréualyfiling a
motion for reconsideration would toll the 14-day deadline for filing a notice of appekait 8.)
Defense counse&Vaited until after the Court denied Petitioner’'s motion for reconsideratioret
a notice of appealld.); seealso CaseNo. CR12-0237-JCC, Dkt. No. 982.

The Ninth Circuit Court of Appeals dismissed Petitioner’s appeal as unti@esgNo.
CR120237-JCC, Dkt. No. 104Bee United Sates of America v. Ruchell Gilbert, Case No. 17-

2 In Johnson, theSupreme Court held that the residual clause of the Armed Career
Criminal Act, defining “violent felony,” was unconstitutionally vague. 135 S.aC2557.
Petitioner argued that a paraltigfinition of “crime of violence” in the U.S. Sentencing
Guidelineswas similarly vaguand that his sentence should thus be invalidated. Case No. (
0237-JCC, Dkt. No. 942. Although the Court agreed with Petitioner’s reasoning, the U.S.
Supreme Court subsequently held that its rulingphmson does not apply to the B&ncing
Guidelines See Beckles v. United Sates, 137 S. Ct. 886, 892 (2017).

3 The Court subsequently issued a statement of reasotlistéiPetitioner'dase
offense level and guideline range.

ORDER
C180798JCC
PAGE- 2

|at

ple

ild be

172}

D fil

LR12-




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

30024 (9th Cir. Jan. 19, 2018). In its ordbe Ninth Circuitrejected Petitioner’'s argument that
motion for reconsideratiotolled the deadline for filing a notice of appelal. The Ninth Circuit
also stated that its order “does not foreclose [Petitioner] from filing a 2&1U8255 motion in
the district court based on a claim of ineffective assistance of counsailifay fo file a timely
notice of appeal . . Id.

Petitioner filed this section 2255 petitiasserting that he received ineffective assistar
of counsel when hisounselffailed to file a timely notice of appeal. (Dkt. No. 1 at 4.) Petitiong
asks the Court to vacate his judgment and sentence amdereitnunc pro tunc, so that he can
file a timely appeal.lfl. at 12.) The Government has filed a response in oppositi®etimoner’s
motion, arguing that Petitioner was not prejudiced by his counsel’s failure to fiteely tappeal.
(Dkt. No. 12 at 1.)

I. DISCUSSION

A. Legal Standard

To state a cognizabkection 2255 claim, a petitioner must assert that he or she is in
custody in violation of the Constitution tire laws of the United States, that the district court
lacked jurisdiction, that hisentence exceeded the maximum allowed by law, ohthaetence
is otherwise subject to collateral attack. 28 U.S.C. § 2255(a). A petitioner hedénsrten to
show by a preponderance of the evidence that an error occseeeldhnson v. Zerbst, 304 U.S.
458, 468—69 (1938Fmmonsv. Blodgett, 110 F.3d 39, 41-42 (9th Cir. 1997).

B. Petitioner’s Claim

Petitioner asserts that his judgment and sentence should be vacated and reentesec
his counsel’s failure to file a timely notice of appaalounted taneffective assistanoaf
counsel. (Dkt. No. 1 at 4.) THgovernment argues that Petitiomannot demonstrateeffective
assistance of counsel because he castmt/ that he was prejuditédy his counsel’s failure to
file a timely appealand that prejudice should not be presumed. (Dkt. No. 12 at 5.)

To prevailon an ineffective assistance claim, a petgiomust show that counsel’
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representatioffell below an objetive standard of reasonableness” and that the deficient
performance causdbe petitioner to be prejudice@ee Srickland v. Washington, 466 U.S. 668,
688, 694 (1984)United Satesv. Jeronimo, 398 F.3d 1149, 1155 (9th Cir. 2005he Supreme
Court has held that “a lawyer who disregards specific instructions from theddafeo file a
notice of appeal acts in a manner that is professionally unreasoriRd#e.”Flores-Ortega, 528
U.S. 470, 477 (2000). The Ninth Circuit rasnilarly heldthatanattorney’s failure to follow his
client’s request to file an appeaalper seineffective assistance of counsel, regardless of the
merits of the appealnited Sates v. Sandoval-Lopez, 409 F.3d 1193, 1197-98 (9th Cir. 2005)

Here, it is undisputed that Petitioner instructed his counsel to file a notice of apgea
that his cousel filed anuntimelyappeal that wasubsequentlgismissed on that basiDkt.
Nos. 4-1 at 3, 7, 8; 12-1 at.}3 he Court concludes, and the Government does not appear {
dispute, thatlefense counsel’s failure to file a timely appaféér being insticted to do so by
Petitionerwas professionally unreasonable.

The Government instead argues that Petitioner cannot show that his counsel’'ddailu
file a timely appeal caused him prejudi&pecifically, theGovernmentassertshat a
presumption of prejudice should not apply to Petitioner’s ineffective assistamoebelcause
defensecounsel did not disregard Petitioner’s instructions to appeal, but merely committed
“attorney error” by filing an untimely notice of appeal. (Dkt. No. 12 gtching Flores-Ortega,
528 U.S. at 483). The Government goes oartpuethat Petitioner cannot demonstratgual
prejudice because his plea agreement contained a waiappeél, which th&linth Circuit
found valid when Petitioner appealed bigginal sentencg(ld. at 6; Dkt. No. 12-1 at 13.)

The Government’s position is not supported by the Supreme Court’s holdihgy &s-
Ortega or the Ninth Circuit’s holding isandoval-Lopez. In Flores-Ortega, the Supreme Court
determinedhat a presumption of prejudice applies to ineffective assistance claims where
counsel’s deficient performance deprives a defendant “of the appellate proceethiggtakr.”
528 U.S. at 483. Comparing susituationsto casesn which defendants are daped of counsel
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during a critical stage of the proceedings, the Supreme Courtthatéfd]he even more serious
denial of the entire judicial proceeding itself, which a defendant wanted ahtharnd to which
he had a right, similarly demands a presumption of prejudideThe Suprem€ourt ultimately
held that in such cases a presumption of prejugiipdieswhere a defendant demonstratésat
there is a reasonabpeobability that, but for counsel’s deficient failure to consult him about g
appeal, he would have timely appealdd.”

While based on slightldifferent facts the Supreme Court’s holding kores-Ortega
warrants pplying apresumption of prejudia® this caseHere,Petitioner instructed his counse
to appeal the Court’s resentencing, and butlé&densecoun®l’'s deficient performaneehis
mistaken belief that filing a motion for reconsideration wouldttaltime to appeatPetitioner
would have filed a timely appeal. Althou§hores-Ortega dealt witha scenario in whiclkkounsel
failedto consult her client abouthether taappealthe effect of counsel’s error in this case wag
functionally equivalent-counsels’ deficient performandepriveddefendanfrom receiving an
appeal* See Sandoval-Lopez, 409 F.3d 1197 The prejudice indilure to file a notice of appeal
cases is that the defendant lost his chance to file the appeal, not that he lostitefessudt that
he would have obtained by app&aln other words, the Court fails to see why a presumption
prejudice should naipply in a case such as thithere defense counsel’s error caused

Petitioner’s appeal to be dismisssluntimely

For those reasons, the Court finds that Petitioner has demonstrated that his counse

provided ineffective assistance of counsel when heddd file a timely appeal. Therefore,
Petitioner’'s motion to vacate, setide, or correct his senterquarsuant to section 2255 (Dkt.
No. 1)is GRANTED.The Court additionally GRANTS Petitioner’s motion to seal (Dkt. No.
14). The exhibit Petitioner regsts to seatontains sensitive personal identifying information

which should not be disclosed to the public.

41n this case, the Ninth Circuit was clear that it dismissed Petitioner's appealfeolely
being untimely. $ee Dkt. No. 12-1 at 13.)
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[II.  CONCLUSION

In accordance with the above rulings, the Court ORDERS as follows:

1. Petitioner’s motion to vacate, s&tide, or correct his sentenuarsuant to section
2255 (Dkt. No. 1) is GRANTED. The Court vacates and reenters Petitioner’s judgment an
sentence for the sole purpose of allowing Petitioner to file a notice of appeal.

2. Petitioner’'s motion to sedDkt. No. 14)is GRANTED.The Clerk 8 DIRECTED
to maintain Docket Number 15 under seal for the pendency of this case.

3. The Clerk is DIRECTED to send a copy of this order to Petitioner.

DATED this 24th day of September 2018.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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