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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
CORUS REALTY HOLDINGS, CASE NO. C18-0847JLR
INC.,
ORDER GRANTING
Plaintiff, DEFENDANTS' MOTION TO
V. EXCLUDE UNTIMELY

INFRINGEMENT THEORIES
ZILLOW GROUP, INC,, et al.,

Defendants.

.  INTRODUCTION
Before the court is Defendants Zillow Group, Inc., Zillow, Inc., and Trulia, LL(
(collectively, “Zillow”) motion to exclude testimony or opinions pertaining to theorieg
patent infringement that were introduced for the first time in the opening expert rep
Dr. David Martin. §eeMTE (Dkt. # 58).) Plaintiff Corus Realty Holdings, Inc.
(“Corus”) opposes Zillow's motion.SgeResp. (Dkt. # 79).) The court has considere(

Zillow’s motion, the parties’ submissions filed in support of and in opposition to the
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motion, the relevant portions of the record, and the applicable law. Being filly advis
the court GRANTS Zillow’s motion and EXCLUDES the testimony and opinions at i
.  BACKGROUND

A. Overview of the Case Schedule

This is a patent infringement cas&eé generallzompl. (Dkt. # 1).) Corus
timely served its infringement contentions on December 7, 2@&S(ark Decl. (Dkt.
## 59 (redacted), 60 (sealed)) 1 6, Ex. 4 (attaching a copy of Corus’s Preliminary
Infringement Contentions with Exhibits 1-5 (hereinafter cited as “PI1GER;alsdched.
Order (Dkt. # 22) at 1 (setting a December 7, 2018, deadline for Corus’s infringemse
contentions).) Zillow timely served its noninfringement and invalidity contentions of
December 28, 2018.S¢eStark Decl. 7, Ex. 5 (attachimgopy of Zillow’s Preliminary
Noninfringement and Invalidity Contentions with Exhibit A (hereinafter cited as “PN
see alsdched. Order at 1 (setting a December 28, 2018, deadline for Zillow’'s
noninfringement contentions).) Neither party has moved to amend their contention
statements (See generall{pkt.)

The parties exchanged lists of proposed claim terms for construction in Janu
2019, and then preliminary proposed constructions and extrinsic evidence on Febrl
2019. Geelst Am. Sched. Order (Dkt. # 34).) Zillow served Corus with an expert
I

I

! Neither paty asked for oral argument &illow’s motion 6eeMTE; Resp.) and the
court does not consideradrargument to be helpful to itsposition of the motiorseel.ocal

ed,

SSue.

nt

C");

[2)

ary

hary 15,

Rules W.D. Wash. LCR 7(b)(4).
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claim construction report on February 22, 2019, and Corus served Zillow with a reb
report on March 22, 20191d() On April 2, 2019, the parties submitted a Joint Claim
Chart on Prehearing Statement for claim construction; on April 26, 2019, they filed
opening briefs; and on June 14, 2019, the court hldrkmart claims construction
hearing. [d.) On July 2, 2019, the court issued its claim construction or&=eCC
Order (Dkt. # 51).)

The parties exchanged opening expert reports on August 30, 2019, and rebu
expert reports on September 27, 2018ed Am. Sched. Order (Dkt. # 500 2 see
alsoStark Decl. 143, Exs. 6-11 (attaching appendices to Dr. Martin’s opening exf
report).) The discovery deadline expired on October 11, 2019. (2d Am. Sched. Or
2.) The deadline for dispositive motions and motions challenging expert witness
testimony expired on November 12, 20181.)( The parties timely filed cross motions
summary judgment and motions to exclude various expert withesseaRIfi MPSJ
(Dkt. # 65); Def. MSJ (Dkt. # 68); PIf. MTE (Dkt .# 69); Def. MTE1 (Dkt. # 72); Def.
MTEZ2 (Dkt. # 74).) The court has nggtruled on these motionsSé¢e generall{pkt.)

The court scheduled the pretrial conference on February 18, 2020, and set
commence on March 2, 2020. (Sched. Order at 1-2.)

B. Production of Zillow’s Source Code
On August 26, 2018, Corus served document requests on Zillow that include

requests for source code of the accused produseeParnell Decl. (Dkt. # 79-1) {1 3, E

2 SeeMarkman v. Westview Instruments,.lri&17 U.S. 370, 388 (1996) (“[F]or judges,

uttal

their

ttal

nert

der at

for

ial to

X

not juries, are the bettsuited to find the acquired meaning of patent terms.”).
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3 (attaching a copy of Corus’s First Set of Requests for Production (“RFPs”) to Zillg
Zillow initially objected to the production of its source cod8ed id 4, Ex. 4 (attaching
Zillow’s responses to Corus’s RFPs).) Nevertheless, on November 16, 2018, Zillov
counsel informed Corus that Zillow’s source code was available for inspection. (St
Decl. 11, Ex. 1.)

On November 26, 2018, Corus requested that Zillow install Windows softwar
tools on a source code computer to aid Corus’s inspectiony 4, Ex. 2.) Zillow
provided a Windows-based review computer with the requested Windows tBeksid(
1 5, Ex. 3 (attaching a January 15, 2019, email from Corus’s counsel confirming th
“[d]uring the last review, [Corus’s counsel] found that the review computer was set
with the requested tools and we thank you for that”).)

Corus’s expert witness, Dr. David Martin, first inspected Zillow’s source code
December 4, 2018.1d. § 3.) Dr. Martin testifies thahe sourceode that Zillow initially
provided was incomplete because it lacked an accused product and key files and W
disclosed in a manner that could not be efficiently review8eaeNlartin Decl. (Dkt.

# 80) 11 10-14.) Further, Zillow’s employees regularly wrote and preferred to revie
code from Apple Mac computersSdeParnell Decl. I 30, Ex. 30 (*Yamanaka Dep.”) 4
91-92, 156:1725, 20405, 207-08id. § 32 Ex. 32 (“Perrin Dep.”) at 160:13-16, 188.)
addition, Dr. Martin attests that the files contained “dead code” that was not used,
could not be confirmed absent depositions due to Zillow’s insistence that the code

neither compiled nor executed. (Martin Decl. 11 16-17.) All of these issues render

w).)

L

S

ark

e

on

as

w the

it

n

put that

difficult Dr. Martin’s code review. Id. 1 18; Perrin Dep. at 1583, 18994.)
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On January 15, 2019, Corus requested that Zillow provide the source code ft
review on an Apple computer (in addition to the Windows-based computer), along
additional inspection softwareSé€e id.see alsd?arnell Decly 9 Ex. 9.) Zillow
complied with this request, but again required that Corus neither compile nor run th
(SeeMTE at 3;see alsd”arnell Decl. § 10, Ex. 10.)

Dr. Martin subsequently inspected Zillow’s source code on at least 15 other
occasions, including January 24-3&nuary 280, March 11-15, March 18-19, and
August 26-28, 2019. (Stark Decl. 1 3.) On March 19, 2019, Dr. Martin identified an
requested that Zillow print certain files comprising less than 0.07% of the provided
(Martin Decl. 1 19.) Zillow initially objected to this request because it encompasse(

pages than allowed in the parties’ stipulated protective order, which sets forth the r

Dr

vith

e code.

d

code.

| more

bles on

how Zillow produces code and limitations on the amount of code subsequently printed on

paper. $eeStip. Prot. Order (Dkt. # 30) at 11-1s¢e alsd?arnell Decl. § 11, Ex. 11.)
After negotiations between the parties, and Corus’s agreement to reduce its requeg
two files that exceeded the page limit, Zillow agreed to Corus’s narrowed code reqt
and produced it on May 17, 2015eParnell Decl. 1 12-20, Exs. 12-21.)

Even with the files printed, Dr. Martin required depositions of Zillow’s technic
witnesses to understand how the code operated when it ran. (Martin Decl. 1 20.) ¢
17, 2019—the same day that Zillow produced the printed code to Corus—Corus s€

Federal Rule of Civil Procedure 30(b)(6) deposition notices on Zillow seeking inforr

3 Even with the files printed, Dr. Martin required depositions of Zillow’s technical

5t to only

jest

al
Dn May
rved

nation

witnesses to understand how the code operated when it\Mamtin( Decl. | 20.)
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on specific functions of the source cod&e¢Parnell Decl. § 22Ex. 22 at 9 (Topic 2).)
After the parties agreed to extend the discovery deadline and the court so ordered,
produced its Rule 30(b)(6) designees, and Corus conducted its depositions on July
and August 8, 2019.SeeResp. (Dkt. # 79) at 4&ee als®d Am. Sched. Order.)

Following the Rule 30(b)(6) depositions, Dr. Martin sought a final revieweof tk
code, which the parties scheduled during the week his expert report wasSdddartin
Decl. 41 21-23.) On August 30, 2019, less than six weeks before the discovery cut
Corus served Dr. Martin’s expert report on ZilloveegResp. at 5see als@d Am.
Sched. Order.) Zillow engaged Dr. Benjamin B. Bederson as its expert, and Zillow
his rebuttal expert report in response to Dr. Martin’s report on September 27, 3@&9
Resp. at 5.)

C. Corus’s Infringement Contentions and Zillow’s Noninfringement and
Invalidity Contentions

The asserted claims require property information to be stored in a “database
mobile device or phone.SéeU.S. Patent No. 6,636,803 (Dkt. #10) at claim 1 (limitation
1c recites “wherein said property information is obtained from a remote data sourcq
database stored on said data-enabled mobile phaaed};claim 30 (limitation 30b
recites “wherein said property information is obtained from a remote data source af
stored in a database on the mobile computing devise&;alsaCC Order at 36
(construing claim 14 limitation 14c to include a “device capable of storing property
information in a database on the mobile computing device”).)

I

Zillow

19, 23,

off,

served

(

" on the

b and a

nd
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(See generallPIC.) Corus’s infringement allegations pertairpartto how the accused
products satisfy the “database” limitation&e€ generally i§l. For example, the comple

allegation against the Zillow mobile application for this limitation in claim 1 (limitation

As noted above, Corus served its infringement contentions on December 7, !

1c)is:

Element

Claims

Accused Elements, Structure. and Acts of the
Zillow Real Estate Applicationl

le

[c] obtaining current status property
nformation for an item of property in the
residential real-estate market for the area of
interest. wherein said property information is
obtained from a remote data source and a
database stored on said data-enabled mobile
phone. wherein the current status property
information includes multiple listing service
(MLS) data comprising a location, a market
price and a market status of the item of
property:

The Zillow mobile application is designed and configured to obtain and
provide to users. current property information for property in a
residential real-estate market for the area of interest shown on the digital
map. Property information. such as location. market price, and market

status. is obtained by Defendants from multiple listing services (“MLS™).

2017 Zillow Annual Report, p. 22 available at
http://investors.zillowgroup.com/annuals-proxies.cfm:
https://zillow.zendesk.com/hc/en-us/articles/213394668-Where-does-
Zillow-get-its-listings-

Property information for multiple listings indicate the source is from an
MLS number.

Other Fees

SOURCES

OTHER

Mother-in-Law Apartment

Jan 2012 for $412

110

See, e.g.. CORUS0003641: see also CORUS0003623.

I
I

I

I

I

I

I

I
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Element Claims Accused Elements, Structure. and Acts of the
Zillow Real Estate Applicationl

The property information is stored by Defendants on network servers for
access by mobile applications and website visitors. When an area of
interest is selected by a user, the application is designed and configured
to download property information for that area (including location,
market price, and market status) from Defendants’ remote network
servers. The application will store a database relating to the property
information on the user’s mobile phone for use by the application as the
user browses to different properties. As a user selects properties of
interest, the application will continue to download additional information
on the property to supplement the property information initially obtained
for the area of interest.

Ty

CORUS0003637: see also CORUS0003619.

(PIC, Ex. 1 at 7-8 (limitation 1c¥kee also id.Ex. 1 at 29 (limitation 14c), 47-48
(limitation 30b).)

The “database” allegations against the other accused products are sigakard. (
Ex. 2 at 8-9 (charting limitation 1c against Trulia mobile application), 30 (charting
limitation 14c against Trulia mobil@pplication), 47-48 (charting limitation 30b agains
Trulia mobile application)see also id.Ex. 3 at 6 (charting limitation 14c against Zillov
rental application), 27-28 (charting limitation 30b against Zillow rental applicase);
also id, Ex. 4 at 7-8 (charting limitation 14c against Trulia rental application), 29-30
(charting limitation 30b against Trulia rental applicatis®e also id.Ex. 5 at 7-8
(charting limitation 1c against Hotpads application), 33 (charting limitation 14c agai

Hotpads application), 57-58 (charting limitation 30b against Hotpads application).)

=

nst

I

ORDER- 8
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Corus’s infringement allegations do not include citations to any source code
software components or allegations of infringement based on the doctrine of equivz:
(Seegenerally id)

In response to Corus’s infringement allegations, Zillow served its noninfringe
and invalidity contentions on December 28, 2018ee(generall?NIC.) Zillow
specifically noted that Corus “failed to cite or otherwise identify any code for the mga
applications that it alleges to infringe.ld(at 2.) Zillow also noted that Corus’s
contentions “failed to identify what specifically it alleges constitutes the alleged

m

‘database.” [d., Ex. A at 11, 18.) Finally, Zillow pointed out that Corus’s infringeme
contentions did not disclose any doctrine of equivalents theolksat @ (“[Corus] has
failed to disclose any theory of infringement based on the doctrine of equivalents;
accordingly, [Zillow] ha[s] nothing to respond to.”).)
D. Dr. Martin’s Expert Infringement Report

On August 30, 2019, Dr. Martin submitted his expert report regarding allegec
infringement. $eeStark Decl. {{ 8-16, Exs. 6-11.) Dr. Martin’s report discloses hov
each of the accused products allegedly meets the claim limitations that require stor
“database” of property informationSée id. Dr. Martin asserts that tleecused product
meet the limitatiorby requiring a “required database” that he argues is appayehe
“behavior” of the accused products as a user browses properties in an area of inter
(Seeidf 8,Ex. 6 153d.19, Ex. 7 153d. 1 10, Ex. 8 §53d. 11, Ex. 9 1 45¢.
112, Ex. 10 § 44d. 7 13, Ex. 11 1 35.)

I

or

hlents.

ment

)bile

Nt

ing a

est.
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Dr. Martin then states that he has “additional” theories regarding how the acc
products meet the database limitation. For example, with respect to Zillow, Dr. Ma
states: “Although this ‘required’ database satisfies the ‘stored in a database on the
computing device’ limitation, | identifieddditionaldatabases that also satisfy the
limitation.” (See id | 8, Ex. 6 { 54 (italics addedge also id] 9, Ex. 7  54id. | 10,
Ex. 8 154;d. 1 11, Ex. 9 1 46¢. § 12, Ex. 10 7 45¢. 7 13, Ex. 11 1 36.)

Indeed, Dr. Martin identifies five additional theories, other than the “required”
database, for how each accused product meets the “database” limitation. For Zillo
Martin identifies: (1) “MapCardPager Adapterd.(f 9, Ex. 7 {1 62-65, 69, 132); (2)

“Google Maps Marker”if. § 9, Ex. 7 1 59, 66-70, 132); (3) “mMappableltemToMar

(id. 19, Ex. 7 11 71, 132): (4) “NSURLCachéd.(f 8, Ex. 6 1 54-55, 61, 64, 135); and

(5) “MapKit Annotation” (d. T 8, Ex. 6 1 54, 56, 61, 65-71, 135). For Trulia, he
identifies: (1)‘MarkerMap” (id. 11, Ex. 9 5355, 63, 121); (2) “Google Maps Marke
(id. 1 11, Ex. 9 11 50, 56-58, 121); (3) “NURSLCachd’ { 10, Ex. 8 1 54-55, 62, 64,

67, 141); (4) “MapKit Annotation”ifl. § 10, Ex. 8 1 54, 56, 64, 68-73, 141); and (5)

“Core Data” (d. 1 10, Ex. 8 11 54, 57, 63, 74). Finally, for Hotpads, he identifies: (1

“MarkerHashMap” d. 1 13, Ex. 11 | 425, 105);(2) “Google Maps Marker”id. § 13,
Ex. 11 19 39, 45-48, 105); (3) “NSURLCashal. § 12, Ex. 10 11 45-46, 51, 54, 120);
“MapKit Annotation” (id. { 12, Ex. 10 1 45, 47, 51, 55-60, 120); and (5)

“ListingPreviewDictionary” {d. 1 12, Ex. 10 11 45, 48, 56, 61, 120). None of these

additional databases or theories are disclosed in Corus’s infringement contergiems.

used
tin

mobile

v, Dr.

kKer

-

N

(4)

generallyPIC.) In fact, Corus admits that it “could not name the ultimate databases;. . .

ORDER- 10
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that resulted in infringement” at the time it served its infringement contentions and pefore

it completed its source code review. (Resp. at5.)

Dr. Martin’s report also identifies source code for the first time that allegedly
supports these new theories. For example, Dr. Martin’s report relies on source cod
the accused Zillow productsS€e, e.qg.Stak Decl. 1 9, Ex. 7 11 35-36, 41-42, 59-71,
75-76 80-81, 88-92, 96-97, 109, 125, 1661 8, Ex. 6 1 35-36, 41-42, 1, 7576,
81-82, 92-93, 97-98, 111-12, 127, 158, 172.) Further, Dr. Martin’s report relies on
code for the accused Trulia productSeé, e.gid. § 7, Ex. 9 11 33-34, 39-40, 50-58,
62-63, 67-68, 79-80, 84-85, 98, 114, 1449 10, Ex. 8 11 34-35, 40-41, 64-67, 78-79
84-85, 98-99, 1034, 11718, 14, 164, 179.) In addition, Dr. Martin’s report relies on
source code for the accused Hotpads produ8lse,(e.gid. § 13 Ex. 11 Y 24-25, 30-3]
39-48, 52-53, 57-58, 64-65, 69-70, 82, @B 12, Ex. 10 1Y 287, 3233, 51-61, 65-66,
78-79, 83-84, 96-97, 113, 152.) Yet, Corus’s infringement contentions do not ident|
source code. See generallf?IC.) Indeed, Corus admits that it “could not . . . pinpoint
exact code that resulted from infringement” at the time it served its infringement
contentions and before it completed its source code review. (Resp. at5.)

Finally, Dr. Martin’s expert report also includes opinions that the accused Try
products infringe under the doctrine of equivalen&eeStark Decl. § 11, Ex. 9 1 69-7
id. § 10, Ex. 8 11 86-90.) Corus’s infringement contentions do not contain any clair
under the doctrine of equivalentsSeg generallPIC.)

On September 13, 2019, Zillow’s counsel sent a letter to Corus’s counsel obj

e for

source

fy any

the

lia

3;

ecting

to the new infringement theories and asking Corus not to pursue tbeebtdrk Decl.
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1 14, Ex. 12.) Corus responded on September 20, 2019, declining Zillow's redgest,.

15, Ex. 13.)
1. ANALYSIS*

The Local Patent Rules require the plaintiff's infringement contentions to incl
chart “identifying specifically where each element of each Asserted Claim is found
each Accused Device.Seelocal Pataet Rule 120(c). The Rules also require the
plaintiff's infringement contentions to state “[w]hether each element of each assertg

claim is claimed to be literally present and/or present under the doctrine of equivale

the Accused Device.'Seel.ocal Patent Rule 120(e). These requirements serve a not

function® SeePhigenix, Inc. v. Genentech, Ing83 F. App’x 1014, 1018 (Fed. Cir.
2019). Indeed, they “bolster discovery” under the Federal Rules becauSealtey the
defendant to pin down the plaintiff's theories of liability . . . thus confining discovery
trial preparation to information that is pertinent to the theories of the 'tdde(quoting
O2 Micro Int'l Ltd., 467 F.3d at 1365).

I

I

4 Corus argues that Zillow’s ntion is an out-of-time discovery motionSéeResp. at
16-17.) The court disagrees. Zillow's motion does not seek to compel discovery but rathg
challenges expert testimonySde generallMTE.) As such, Zillow’'s motiomwas timely filed.

(See2d Am. SchedOrder at Zsetting the deadline for “challenging expert witness testimony”

on November 12, 2019).)

> A district court has wide discretion in enforcing the Patent Local R&es.SanDisk
Corp. v. Memorex Prods., In&15 F.3d 1278, 1292 (Fedir. 2005) (The district court’s
application of the local rules are within its sound discretion[sgg alsdD2 Micro Int’l Ltd. v.

Monolithic Power Systems, Inel67 F.3d 1355, 1365-66 (Fed. Cir. 2006) (“Decisions enforcj

local rules in patent casesll be affirmed unless clearly unreasonable, arbitrary, or fanciful;

ude a

vithin

d

NtS in

ce

and

ing

based on erroneous conclusions of law; clearly erroneous; or unsupported by any gyideng

ORDER- 12
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A party may amends contentions upon a timely showing of good cause. Loc
Patent Rule 124. In cases involving software allegations, the party asserting infring
has an obligation to “promptly and appropriately” amend its contentions to identify
pinpoint citations to source code after it has had the opportunity to review theRi&@e
Software USA, Inc. v. Bamboo Sols. CohNp. C11-0554JLR, 2012 WL 3545056, at *3
(W.D. Wash. Aug. 16, 2012) (“[A]lthough a plaintiff need not initially provide such
specific pinpoint citations in its infringement contentions, once it has had sufficient |
to review the accused source code, the plaintiff is under an obligation to promptly a
appropriately amend its infringement contentions&g also Treehouse Avatar LLC v.
Valve Corp, No. C17-1860-RAJ, 2019 WL 917403, at *3 (W.D. Wash. Feb. 25, 201
(“[T]he Court finds that because this case involves a patent applied to computer so
and [the plaintiff] has had access to that software’s source code for nearly a yB&Ct
Softwareapproach should apply.”).

An expert report may not advance a new or alternate theory of infringement {

was not disclosed in the party’s contentioAglobe Sys. Inc. v. Wowza Media.Sie.

11-CV-02243-JST, 2014 WL 709865, at *13 (N.D. Cal. Feb. 23, 2&ld}sTech, Inc. V.

Google LLG No. 10CV05899JSWDMR, 2018 WL 5109383, at *3 (N.D. Cal. Sept. 1
2018) (“[E]xpert reports cannot go beyond the bounds of the disclosed infringemen

theories and introduce new theories not disclosed in the contentidripcifically,

“[in

® Courts in the Western District of Washington look to Northern District of Calior

—r

al

jement

ime

nd

D)

[tware,

he

hat

decisons for guidance due to teemilarity between the distrist patent rules.See REC
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the context of patent infringement cases involving software, an expert cannot theor
certain functions satisfy a claim limitation, unless those functions were previously
identified in the party’s infringement contentiongAtiobe Sys. Inc2014 WL 709865, at
*13.
A. Dr. Martin’s Report Advances New Infringement Theories

Courts strike infringement theories contained in expert reports that the plaint
not disclose in its infringement contentiorsee idat *14-15 (granting a motion to strik]
an infringement theory disclosed for the first time in an expert report and stating tha
the extent the plaintiff's contentions on the infringement theory at issue were ambig
“[t]his ambiguity must be construed against [the plaintiff] in light of the purpose of th
patent local rules, which is to establish the universe of infringement theories that w
litigated in any given case”’ASUS Computer Int’'l v. Round Rock Research,, N
12-CV-02099 JST (NC), 2014 WL 1463609, at *4 (N.D. Cal. Apr. 11, 2014) (granti
motion to strike portions of an expert report that described a previously undiscloseq
infringement theory, stating that the plaintiff “cannot clarify its theory at this late sta
the litigation through an expert report¥ee alsorhought, Inc. v. Oracle CorpNo.
12-CV-05601-WHO, 2016 WL 3230696, at *7 (N.D. Cal. June 13, 2@&f&), 698 F.
App’x 1028 (Fed. Cir. 2017KlausTech2018 WL 5109383, at *6. Here, Dr. Martin’s

expert report advances new theories of infringement that were not disclosed in Cor

Software USA2012 WL 3545056, at *Xee also Treehouse Avatar, LLZD19 WL 917403, at
*2 n.1 (noting that the Local Patent Rules of the Northern District of Califtsarae as a

ze that

ff did
e
t, to
uous,
e

Il be

-

ga

e of

US'S

model for this District”).
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contentions, including: (1) five additional new theories of “databases” for each acc
product; (2) recitation to and reliance ummurce code for each accuggdduct; and (3)
doctrine of equivalents theories against Trulia produSte supr& Il. The court will
address each in turn.

1. Five New Database Theories for Each Accused Device

First, with respect to the five new theories regarding infringement of the “data
limitations, Local Patent Rule 120(c) requires Corus to “identify[] spetifiadnere each
element of each Asserted Claim is found within each Accused Deia®l"ocal Patent
Rule 120(c). Yet, Dr. Martin introduced five “additional” theories per accused devig
how each product allegedly meets the “database” limitatemessupra II, none of
which are identified in Corus’s infringement contentiosse(generallIC). Indeed, the
terms “MarkerHashMap,” “Google Maps Marker,” SWRLCache,” “MapKit
Annotation,” “ListingPreviewDictionary,” “Core Data,” “MapCardPagerAdapter,” ang
“mMappableltemToMarker” never appear in Corus’s infringement contenti@ee (
generally id) Further, the contentions do not identify any specific software compon

and do not include any description of Dr. Martin’s additional “database” theo8eg. (

generally id) Instead, Corus’s contentions generally allege that the accused produ¢

store property information, such as location, market price, and market status, 0
unidentified database S€ePIC, Ex. 1 at 7-8 (limitation 1ckee also id.Ex. 1 at 29
(limitation 14c), 4748 (limitation 30b).)

Corus argues that Dr. Martin’s use of the word “additional” in connection with

sed

\base

e for

ents

ts

the

five database theories he identifies in his report does not indicate that he is identify
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new theories of infringement. (Resp. at 6.) The court disagrees. As noted above,
specifically with respect to Zillow, Dr. Martin states: Ithough this ‘required’ database
satisfies the ‘stored in a database on the mobile computing device’ limitation, | iden
additional databases that also satisfy the limitatiorSedStark Decl. § 8, Ex. 6 { 54
(italics added)see also id] 9, Ex. 7 § 54id. { 10, Ex. 8 { 54d. 1 11, Ex. 9 T 46d.
112, Ex. 10 § 45d. 7 13, Ex. 11 1 36.) The term “additional”—as used by Dr. Marti
connotes something new that was not included before.

Corus also argues that the databases and source code sections identified in
Martin’s report are not new infringement theories, but rather “additional items of prq
the previously identified theory.” (Resp. at 5-7.) This argument does not survive s(
Local Patent Rule 120(c) requires contentions to identify “specifically where each ¢
of each Asserted Claim is found,” and mere implication is insufficient to meet this
requirement See, e.g.Thought, Inc 2016 WL 32230696, at *6-8 (striking expert repd
that relied on implicitly, not expressly, disclosed theories, and stating: “[T]his Court
infringement contention disclosure requirements avoid implicit infringement theorie
requiring express ones.flausTech, Ing 2018 WL 5109383, at *4 (“Implicit disclosur,
are contrary to the purpose of the local patent rules, which require parties to disclos
basis for their contentions in order to make trexplicitand streamline patent litigation
(quotation marks and citations omitted).

Further, the cases upon which Corus relies are distinguishable on this point.

Oracle the plaintiff's contentions named the “specific functions” accused of infringe

tified

Dr.
)of for
crutiny.

lement

5e the

")

In

ment.

See Oracle Am., Inc. v. Google, |ndo. C 10-03561 WHA, 2011 WL 4479305, at *3
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(N.D. Cal. Sept. 26, 2011) (“The [accused] function dvmDexSetResolvedMethod . | .

identified at least twice in the relevant portion of Oracle’s infringement contentions.

Here, Corus’s contentions do not identify the data structure that Dr. Martin relies or

his alternative theories.Sée generallf?IC.) Indeed, th@©raclecourt excluded the expe

from testifying that a “TreeMap” structure satisfied the claim when the contentions ¢
reference a “TreeMap” structur&ee id.at *4-5. Like inOracle, Corus’s contentions d
not identify any of the five alternative data structures (per product) that Dr. Martin
describes in his report. Indeed, Corus concedes that its contentions do not identify
structures, but merely disclose that property information, such as location, price, ar
status, “would be stored in a database.” (Resp. at 5-6.)

2. Citations to and Reliance upon Source Code

Corus did not refer to any source code in its infringement contentiSeg. (
generallyPIC.) Corus conducted some review of the source code prior to serving it
infringement contentions and reviewed Zillow’s source code many times through th
course of discoverySee supr& 11.B. Dr. Martin’s report contains myriad citations to

source code that allegedly support the additional database theories of infringement

others. See supr& II.D. Yet, Corus never sought to amend its contentions to add it$

code-based allegation§See generallipkt.) Despite Corus’s protestations to the cont
(seeResp. at 7-8), Corus was required to amend its contentions to include pinpoint
citations to the source code upon which it relsst REC Softwar2012 WL 3545056, &

*3 (noting that the plaintiff is under an obligation to “promptly and appropriately” am

was

did not

these

d

92)

and

rary

1

end

Drus

its infringement contentions with pinpoint code citations). Further, Zillow notified C
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on December 28, 2018, when Zillow served its noninfringement and invalidity
contentions, that Corus’s infringement contentions lacked citations to source code.
at 2.) Thus, once Corus identified the source code, it was tdgigaamend its
contentions to include those pinpoint citatioeeFinjan, Inc. v. Blue Coat Sys., Inc
No. 13CV-03999-BLF, 2015 WL 3640694, at *5 (N.D. Cal. June 11, 2015) (stating
“[h]ad [the d]efendant communicated to [the p]laintiff its belief that [the p]laintiff's
doctrine of equivalents disclosures were so deficient as to be no disclosure at all,
[thep]laintiff would be on notice of the deficiency and would fail to supplement at itg
risk.”).

3. Doctrine of Equivalents

As noted above, Local Patent Rule 120(e) requires a plaintiff's infringement
contentions to state “[w]hether each element of each asserted claim is claimed to b
literally present and/or present under the doctrine of equivalents in the Accused D¢

Local Patent Rule 120(e). Corus’s infringement contentions do not contain any cla

under the doctrine of equivalentsSee generallf?IC.) Yet, Dr. Martin’s report includes

opinions that the accused Trulia products infringe under the doctrine of equivatters.

Stark Decl. § 11, Ex. 9 11 69-18; 1 10, Ex. 8 11 86-90.) Corus’s only response is tg
state—without record citation—that “its contentions properly reserved the right to id
doctrine of equivalents infringement should a jury find that the accused element do
literally infringe.” (Resp. at &.) This type of “boilerplate reservation,” however, eve

assuming Corus asserted it in its contentions, is inadequate under the Local Paten{

(PNIC

that

own

e
vice.”
ms

]

entify

es not

Rules.

SeeFinjan, 2015 WL 3640694, at *Estating “that a plaintiff asserting the doctrine of
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equivalents must provide a ‘limitatidnylimitation analysis, not a boilerplate

reservation’) (quotingRambus Inc. v. Hynix Semiconductor Inc., 89500334 RMW,

2008 WL 5411564at *3 (N.D. Cal. Dec. 29, 2008gee alsd.ocal Patent Rules 120(e),

Further, the authority Corus cites supports Zillow’s position. Specifically, the
Finjan court noted that the doctrine of equivalents “is not designed to give a patentg
second shot at proving infringement ‘[tJo the extent that any limitation is found to be
literally present.” 2015 WL 3640694, at(§uotingRambus2008 WL 5411564, at *3).
Further, the court “decline[d] to go so far as to say that [the defendant] should havg
motion to compel amendment to [the plaintiff's] inadequate disclosures,” but still re(
“some noticef the deficiencies.ld. Because—unlike here—the defendanEinjan
failed to provide any notice to the plaintiff prior to filing its motion to strike, and
because—unlike here—the plaintiff's notice of the doctrine of equivalents was not ¢
but only deficient, thé&injan court declined to strike the plaintiff’'s doctrine of equivalg
theories.ld. at *5-6. Nevertheless, the court noted that “[h]ad [the defendant]
communicated to [the plaintiff] its belief that [the plaintiff's] doctrine of equivalents
disclosures were so deficient as to be no disclosure at all, [the plaintiff] would be or
notice of the deficiency and would fail to supplement at its own rigk.4at *5. Here, as
noted above, Zillow specifically told Corus that Cosusfringement contentions did ng
disclose any doctrine of equivalents theori€seePNIC at 4.)

B. Good Cause

Corus argues that, even if Dr. Martin’s expert report disclosed new theories ¢

e a

» not

filed a

quired

\bsent

nts

f

s of

infringement not included in Corus’s contentions, the court should not strike portion
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Dr. Martin’s report if Corus demonstrates good cause to amend its contentinicis
involves both diligence on the part of the moving party and a lack of prejidice
non-moving party (SeeResp. at 9-15xee also REC Softwar2012 WL 3545056, at *6
(“If the theory contained in the expert report does advance a new or revised theory
court will then determine if good cause exists to amend.”) (chAirey, Inc. v. Tech.
Props.Ltd., Nos. 5:08:v-00877 JF/HRL, 5:08v-00882 JF/HRL, 5:08v-05398

JF/HRL, 2010 WL 3618687, *3 (N.D. Cal. Sept. 10, 2010) (stating that the “good

cause ... inquiry . .. considers first whether the moving party was diligent in sugétsdi

contentions and then whether the non-moving party would suffer prejudice if the mq
to amend were granted”)).
First, Corus argues that the court should not strike portions of Dr. Martin’s ex
report because Corus was diligent in reviewing Zillow’s source code despite (1)
difficulties in obtaining the code in a usable format, (2) disputes concerning missing
and source code printouts, and (3) difficulties scheduling depositions and obtaining
necessary information from Zillow’s technical deponeng&eeResp. at 2-5, 9-10.)
Corus, however, misses the point. None of these difficulties in reviewing Zillow's ¢
even if credited to Corus, excuse Corus’s failure to ever seek amendment of its
infringement contentions—either while Dr. Martin was preparing his report or after ¢
served it. By including additional theories and source code citations in Dr. Martin’s
expert report, Corus, in effect, attempted to amend its prior disclosures without forn
asking to do so. This was not an effort in diligence but rather in subversion of the L

Patent Rules. If Corus had moved to amend its contentions—even at the time that

the

ption

pert

code

bde,

Corus

nally

local

t
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served Dr. Martin’s report—the court may have been able to amend the discovery
schedule in a manner that would have had the least impact on the parties, the prog
this litigation, and the court’s calendar. By failing to timely move for amendment of
contentions, Corus robbed the court of any opportunity to timely adjust the discove
schedule in this wayThus, tlke caurt concludes that Corus fails to demonstrate diliger
in seeking to amend its infringement contentio8se, e.g., Hemopet v. Hill's Pet
Nutrition, Inc, No. SACV121908JLSJPRX, 2014 WL 12603093, at *3 (C.D. Cal. Se
2014) (concluding similarly that the plaintiff’'s attempt “to add infringement contentid
without permission or any explanation, by means of [an] expert report” fails to
demonstrate diligence in seeking to amend infringement contentions)

Further, to the extent that Corus fails to demonstrate diligence, the court nee
consider whether Corus’s untimely disclosure prejuticdow. See idat *3 n.3
(stating, in the context of a motion to strike portions of an expert’s report for failure
assert the doctrine of equivalents and additional claims in its infringement contentic
that “the ‘good cause’ analysis ends with a determination that [the plaintiff] was not
diligent”); Takeda Pharm. C9.2015 WL 1227817, at *6 (“Because . . . the record ref

that [the defendant] was not diligent in seeking to include the missing theories in its

invalidity contentions, the Court agrees that [the plaintiff] need not show prejudice.”).

Nevertheless, Zillow demonstrates that it is prejudiced here. One of the purf
of the Local Patent Rules is to “require early crystallization of infringement theoGe®

KlausTech, InG.2018 WL 5109383, at *6. Here, the parties exchanged expert witng

ress of

its

Yy

iIce

pt. 3,

ns,
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lects
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SS

e

reports on August 30, 2019Sde2d Am. Sched. Order at 2.) Thus, Corus withheld th
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full scope of its infringement theories throughout most of the discovery period. Inde

although discovery did not close until October 11, 2GE2 (d), Corus deprived Zillow
of any realistic ability to conduct discovery on Corus’s new theories. Zillow needed
to analyze Dr. Martin’s report and the new theories of infringement and myriad sou

code citations contained in it. Zillow also needed time to formulate the discovery it

time

[ce

needed on these new theories and then to serve written discovery requests. To compel

responses to those requests, Zillow would have needed to serve those requests on
least 30 days prior to the discovery cutd®eeFed. R. Civ. P. 33(b)(2) (permitting the

responding party 30 days to serve its answers and objections to interrogatories); F¢
Civ. P. 34(b)(2)(A) (permitting the responding party 30 days to respond in writing td
requests for production); Fed. R. Civ. P. 36(a)(3) (permitting the responding paldy
to answer or object). Thus, Zillow would have had to serve written discovery on Cq

September 11, 2019—a mere 12 days after Zillow received Dr. Martin’s report. An

Corus at

od. R.

0

)rus by

0 this

does not even account for any further discovery via depositions or third-party discoyery

that Zillow may have needed as result of the late disclosures in Dr. Martin’s report-
which Zillow would have also needed to serve, schedule, and complete before Octg
20109.
Indeed, by the time Corus fully disclosed its infringement theories, the parties
appropriately engaged in expert discovery and the formulation of any rebuttal expe
reports, which were due on September 27, 20$8edd Am. Sched. Order at 2.) But

Zillow's experts were deprived of knowing the full extent of Corus’s theories at the {

—all of

bber 11,

b Were

rt

ime

they wrote their initial reports and, as a practical matter, were deprived of any discc
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concerning those new theories in drafting their rebuttal expert reports. If the court

Corus to engage in this type of litigatipractice bywithholding its infringement theorie

allows

5

until the last possible moment in the discovery period, the court will simply encourage

parties to engage in more delay. Ultimately, this behavior contravenes the spirit of
Local Patent Rules, which are designed to provide for the early elucidation of
infringement theories, and the court will not encourag&ée KlausTech, In2018 WL
5109383, at *8 (finding prejudice was inherent in infringement theories disclosed in
expert report even though expert discovery remained open).

Further, Corus’s late disclosures in Dr. Martin’s August 30, 2019, expert repd
came nearly two months after the court issued its July 2, 2019, claim construction ¢
(SeeCC Order.) Zillow contends that because Corus did not identify any of the acc
data structures prior to and during claim construction, Zillow was unable to properly
evaluate the parties’ disfpregarding the “database” term or to conduct discovery or
issue. (MTE at 14-16; Reply at 6.) Corus responds that accusations against an ac
product are irrelevant to claim construction (Resp. at 13), but the court is not convif
that this general rule dispels any prejudice to Zillow. Knowledge of the accused pr¢
can provide “meaningful context” for claim construction and is needed to identify
disputes.SeeWilson Sporting Goods Co. v. Hillerich & Bradsby.C#42 F.3d 1322,
1326 (Fed. Cir. 2006) (“While a trial court should certainly not prejudge the ultimatg
infringement analysis by construing claims with an aim to include or exclude an acq

product or process, knowledge of that product or process provides meaningful cont

the

an

rt

yrder

used

that

cused

nced

pduct

rused

ext for

the first step of the infringement analysis, claim constructioge®; alsdn re ICON
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Health & Fitness, Ing 496 F.3d 1374, 1379 (Fed. Cir. 2007) (“[A]n infringement or
invalidity analysis provides the context for claim constructiofi?3ll Corp. v. Hemasure
Inc., 181 F.3d 1305, 1308 (Fed.Cir.1999) (“Although the construction of the claim ig
independent of the device charged with infringement, it is convenient for the court t
concentrate on those aspects of the claim whose relation to the accused device is
dispute.”). Thus, the court concludes that Zillow has demonstrated prejudice as a 1
Corus’s late disclosure of additional infringement theories in Dr. Martin’s expert rep
IV.  CONCLUSION

Based on the foregoing analysis, the court GRANTS Zillow’s motion to exclu

testimony or opinions pertaining to theories of patent infringement that were introdu

for the first time in the opening expert report of Dr. Martin (Dkt. # 58).

W\ 2,905

JAMES L. ROBART
United States District Judge

Datedthis 29thday ofJanuary, 2020.
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