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Rushmore Loan Management Services, LLC et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KULWINDER MUTTI andKIRPAL CASENO. C18-88RSM
MUTTI,
ORDER DENYINGDEFENDANTS

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

V.

RUSHMORE LOAN MANAGEMENT
SERVICES LLC,andWILMINGTON
SAVINGS FUND SOCIETY FSB, d/b/a
Christiana Trust, not individually but as
trustee for Pretium Mortgage Acquisition
Trust,

Defendans.

I INTRODUCTION

This matter is before the Court on Defendgsity Motion for Summary Judgment. DK

#21 Plaintiffs haveresponded in oppositionDkt. #25 Defendants forego a replyNeither

party requests oral argument and the Court does not find it necesdamyng reviewed thg

briefing and the record and for the following reasons, the CemiesDefendantsMotion.
I
I
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. BACKGROUND
Plaintiffs, Kulwinder Mutti and Kirpal Muttiborrowed $275,000 to purchaaehome
securinghe loan with a Deed of Tist. Dkt. #1 at 19, 4! Theloanhas been sold several tim
and Defendant Wilmington Savings Fund Society (“Defendant Wilmington”) is dhernt
owner of the loart and Defendant Rushmore Loan Management Services, LLC (“Defe
Rushmore”) is the current servicer of the lo&h.at 16-7.
Plaintiffs provide the relevant history in a declaration (Dkt.-#P%iled with their
opposition to Defendants’ Motion:

In 2015, we encountered financial difficulties and fell behind in the payments on
the Loan.In order to save our Home and pay the Loan, we sought loss mitigation
from the servicer of the Loan at that time, Residential Credit Solutions, Inc.
(“RCS”). On or abut December 21, 2015, RCS sent a Trial Period Plan (the
“TPP”) to us and a true and correct copy of the TTP is attached as Exhibit C to
the complaint we filed. Pursuant to the TPP, we were required to make three (3)
monthly payments each in the amount$@f555.63 for the months of February
2016, March 2016 and April 2016Pursuant to the terms of the TPP, upon our
acceptance of the TPP and timely remittance of such payments, RCS was to
calculate and offer us a permanent loan modification. We accepted the TPP and
remitted the requisite three (3) payments in a timely mgmmsuant to the terms

of the TPP. Proof of our payments pursuant to the TPP is attached as Exhibit D
to the complaint we have filed. Servicing of the Loan transferred fromtBCS
Ditech Financial, LLC (“Ditech”) on or about February 22, 2016. While we
continued to remit the TPP payments to RCS, RCS forwarded such payments to
Ditech and Ditech received such payments in a timely manner. A copy of the
transaction history of the Loan from Ditech evidencing such is attachedhaot E

E to our complaint. Rher than apply the payments in accordance with the TPP,
however, Ditech applied those payments to the Loan rather than the effective TPP,
and then claimed that the Loan was delinquent. A copy of a mortgage statement
from Ditech evidencing such is attachesl Exhibit F to our complaint. Ditech

did not honor the TPP throughout its servicing of the Loan and transferred the
Loan to Rushmore in a default status. Despite our complete compliance with and
satisfaction of the terms of the TPP, neither RCS, nor any subsequent servicer,

1In Plaintiffs’ supporting declaration, they decl#nat “[e]ach declarant has reviewed the fact
allegations set forth in the complaint filed in this case [Dkt. #1] and esxards that each fa
is true.” Dkt. #251 at 72 (first modification by Court). The Court accordingly accepts
allegations of the complaint as true for the purposes of this Motion.

2 Not individually, but as trustee for Pretium Mortgage Acquisition Trust.
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including Rushmore, ever abided by the terms of the TPP and offered to us a
permanent loan modification consistent with the terms of the TPP.

Dkt. #2541 at 3.
When no permanent loan modification was proviéleBlaintiffs sent Defndant

Rushmore a Notice of Error (“NOE"jletailing the mistakes they believed had occurred.

DKkt.

#1 at 1183-34. Despite the notice, Defendant Rushmore did not provide a permanent loan

modification and Plaintiffs do not believe that Defendant Rushiadeguately investigated the

matter. Dkt. #25 at 7.
[11. DISCUSSION
A. Legal Standard

Summary judgment is appropriate where “the movant shows that there is no g

dispute as to any material fact and the movant is entitled to judgment as a matter didaw,

R.Civ. P.56(a);Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986Material facts arg
those which might affect the outcome of the suit under governing Aawderson 477 U.S. at
248. In ruling on summary judgment, a court does not weigh evidence to determine the

the matter, but “only determine[s] whether thisra genuine issue for trial.Crane v. Conoco

3 The parties dispute whether Plaintiffs were provided a permanent madificddefendants

enuine

truth of

assert that aagreement andfollow-up letter were sent to Plaintiffs. Dkt. #21 at 3. Defendants

provide copies of the documents that were purportedly sent but provides no proof t
documeng were actually mailed to PlaintiffdNeely v. St. Paul Fire and Marine Ins. C684

hat the

F.2d 341, 343 (9th Cir. 1978¢\(idence presented by moving party “and inferences therefrom,

must be viewed in the light most favorable to the opposing paméyardéss, Plaintiffs testify

that neither of them received the documents and both testify that they had not seen tieatdgcum

until Defendants filed copies in support of their Motion. Dkt. 228t {5-6. The factual
discrepancy isof course, resolved ité favor of Plaintiffs.

4 By federal regulation, a NOE is a “qualified written request that asseetsarrelating to the
servicing of a mortgage loan.” 12 C.F.R. § 1024.35(a).
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Inc., 41 F.3d 547, 549 (9th Cir. 1994) (citirgderal Deposit Ins. Corp. v. O’'Melveny & Meye
969 F.2d 744, 747 (9th Cir. 1992)).

On a motion for summary judgment, the court views the evidence and idfavesices
in the light most favorable to the nomoving party. Anderson477 U.S. at 2555ullivan v. U.S.
Dept of the Navy365 F.3d 827, 832 (9th Cir. 2004However, he noamoving party must
present significant and probative evidence to supmoctaim or defensdntel Corp. v. Hartford
Accident & Indem. Cp952 F.2d 1551, 1558 (9th Cir. 1991). “The mere existence of a sc
of evidence in support of the [nanoving party’s] position will be insufficient; there must
evidence on which the jury could reasonably find for the {mawving party].” Anderson477
U.S. at 251. Uncorroborated allegations and sg#frving testimony will notreate a genuing
issue of material factVilliarimo v. Aloha Island Air, In.281 F.3d 1054, 1061 (9th Cir. 20043
T.W. Elec. Serv. v. Pac. Elec. Contractors As809 F. 2d 626, 630 (9th Cir. 1987). Rather,
non-moving party must make a “sufficient showing on [each] essential element of evita
respect to which she has the burden of proof” to survive summary judg@elotex Corp. v.
Catrett 477 U.S. 317, 323 (1986).

B. Analysis

Plaintiffs have brought claims for breach of contract, violation of the Wasimr]
Consumer Protection AGCPA”),° and violations of the Real Estate SsttentProcedures Ac]
(“RESPA”).® However, as an initial matter, Defendants assert that Plaintiffs’ claims raeel |

by res judicata. The Court addresses ésgalnein turn.

5 WasH. Rev. CoDE § 19.86.020.

©12 U.S.C. 88 2601-2617.
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1. ResJudicata

Defendants first argue that Plaintiffs’ claims are precluded be&daséffs previously

assertedin a state court action, claims arising from their mortgage against prior oamef

servicers of the loan. Dkt. #21 at®’ This state court action was dismissedvarch 16, 2016,
and Defendants argue that Plaintiffs may not “rely on any cause of acfiactsyrior to” that
date. Id. at 6 (emphasis added)efendant®ffer no authority supporting #ir baselesposition.
As notedby Plaintiffs, the preclusiveffiect® of a state court action in a subsequent fed
court action is determined by state law. 28 U.S.C73B; Dkt. #25 at 6 (gathering case
Washington provides preclusive effect to final judgments on the meeiderson v. Potted 03
Wash. App.62, 6768, 11 P.3d 833, 8386 (2000) (first considering whether confession
judgment was a final judgment on the merits for res judicata purp@ew)ingham v. Staté1l
Wash. App. 562, 811 P.2d 225 (1991) (partial summary judgmédatieral court Sufficiently
firm to satisfy the requirements of collateral estoppel” in later state courhyacb@fendants
rely on a stipulated order of dismissal in the context of a settlement. DK3.d22 Defendant
provide no authority for this beingfimal judgment which can be given preclusive effeatier

Washington law.

" Defendants have asked that the Court take judicial notice of the state court actimhngman
internet printout of a Washington State Superior Court docket, a first amended obrfnptai

that action, and a stipulated dismissal of that action. Dkt. #22 (providing documetets tela

Mutti v. Ocwen Loan Servicing, LLC, et,alase No, 142-070101 KNT (King Co. Superiorn
Court)). Plaintiffs do not object. To the extent necessary, the Court takes jondtaal of thesg
court records.

8 The Court notes that Defendants muddle the concepts of res judicata and colltatppall.c
Christensen v. Grant Cty. Hosp. Dist. N9.152 Wash.2d 299, 306, 96 P.3d 957, 961 (2(
(“Claim preclusion, also called res judicata,intended to prevemelitigation of an entire caus|
of action and collateral estoppel is intended to prevent retrial of one or more of ihéissues
or determinative facts determined in previous litigatidn(quoting Luisi Truck Lines, Inc. v
Wash. Utils. & Transp. Quamin, 72 Wash.2d 887, 894, 435 P.2d 654 (1967)).
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More troubing, to rely on res judicata)Vashingtonlaw requiresthe moving partyto
prove identity of “(1) persons and parties; (2) cause of action; (3) subject raatie¢4) tle

quality of the persons for or against whom the claim is mad@hlman v. Thomas’8 Wash.

App. 115, 120, 897 P.2d 365, 368 (199befendantdlatly represent to the Court that “[e]a¢

of the criteria are met to satisfy the doctrine of Res Judic@t’ #21 at 6.Plaintiffs—while
incorrectly relying on the federal standartecognize that res judicata requires identity of
parties. Id. Yet Defendants provide absolutely no legal or factual support showing that
should be considered “the sapeties” that werénvolved in the prior state court action. Qu
to the contrary, the documents that Defendants submitted give zero indication férataDés
were involved in any manneBeeg Dkts. #22-1, #22-2, and #22-3.

The Court also is not persuaded by Defendants’ other argumenithout\actually
identifying the claims of the prior state court actibBefendants arguthatthe causes of actio

and subject matteshould encompassPlaintiffs’ current claims. Dkt. #21 at 67. More

egregiosly, Defendants provideo support for the argument that Plaintiffs “were clearly aware

of their claims” at the time they dismissed their state court dalseAt the time of dismissal
Plaintiffs hadaccepted the TRButhad no indication that the TPP would head to the loar]
modification that theyvere promised SeeDkt. #1 at p. 44 (third trial payment due 04/01/201
p. 49 (final cashier’'s check dated March 28, 2016).

2. Breach of Contract

Defendard advance a onpage argument that the TPP did not create any enforc
obligations that sounds somewhat persuasive on its face. Dkt. #21 at 8. But Plaimtiftee

Court to Ninth Circuit precedent they indicate wholly resolves the issue. Dkat#2%citing

% State, Deft of Ecology v. Yakima Reservation Irr. Djdt21 Wash.2d 257, 290, 850 P.2d 13
1324 (1993]res judicata “does not bar litigation of claims which were not in fact adjediat
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Corvello v. Wells Fargo Bank, NA28 F.3d 878 (9th Cir. 2013s amended on reh’g in pa
(Sept. 23, 2013)). Corvello directly supportsPlaintiffs’ claims by concluding that whe
“borrowers allege .. that they have fulfilled all of thewbligations under the TPP, and the Iqg
servicer has failed to offer a permanent modification, the borrowers hagelaains for breach
of the TPP agreement.”ld. at 884. Plaintiffs fully explain why this precedent is controlling
this case. Dkt. 25 at7-9. Conversely, Defendants never mention the case in their Mg
elected not to reply to Plaintiffs’ response, and never provided the Court anytredSinrvello
is not controlling'® Defendars blindly assert that Plaintiffs “were actually offered a final Ig
modification, but they did not accept it.” Dkt. #21 at 8. Defendants offer no evidencadhg
an offer was communicatedo Plaintiffs Conversely, Rintiffs aver that the final loaf
modification and a letterpurportedly sent whePlaintiffs did not returran executed copy @
the loan modificatior-were never sent to or received by them. Dkt.-#28 4-6. At a
minimum, genuine disputes of material fact rema#ccordingly, the Court has little problef
determining that summary judgment on this claim is not appropriate.

3. Washington Consumer Protection Act

A CPA claim requires proof of five elements: “(1) unfair or deceptive act or pra¢@ce

occurring in trade or commerce; (3) public interest impact; (4) injury to plainttfsror her
business or property; (5) causationldngman Ridge Training Stables, Inc. v. Safeco Title

Co, 105 Wash2d 778, 780, 719 P.2d 531, 533 (1986). “[A] claim under the Washington

It
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may be predicated upon a per se violation of statute, an act or practice that has thetoapacit

deceive substantial portions of the publicanrunfair or deceptive act or practice not regulg

10 Defendarg do not, for instance, argue that a difference between Washington and Ca
contract law demands a different result.
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by statute but in violation of public interesktem v. Washington Mut. Bank76 Wash2d 771,
786, 295 P.3d 1179, 1187 (2013).

Defendants’ focus is whether Plaintiffs can demonstrate harm to thie mierest!!
Defendants argue thatedimortgages aprivate contract and that other consumers are unlike
be affected by similar conduct. Dkt. #21 at 9. To determine public harm in this cg
Washington courts look to “(1) whether tlaleged ats were committed in the course
defendant’s business; (2) whether the defenddwertised to the general public; (3) whether
defendant actively solicited the particulaaintiff, thereby indicating potential solicitation q
others; and (4) whethehe parties occupgositions of unequal bargaining povierd. (citing
Hangman Ridge Training Stables, In€19 P.2d at 538). AgaiDefendants’ argument is over
conclusory, stating simply that “there is no allegation related to [Plaintiffsdifination, or
responses drafted to their personal loan inquiries, that could possibly relate to thé (kilig
#21 at 10.

Plaintiffs, on the other han@dyrgue that Washington law provides that “[a] private disy
can affect the public interest if it is likely that additional plaintiffs have been or avithjored
in exactly the same fashionPacific Northwest Life Ins. Co. v. Turnbhubl Wash. App. 692
703, 754 P.2d 1262, 1268 (1988) (citthigngman Ridge Training Stables, In&19 P.2d at 538)

“A plaintiff need not show that the act in question weendedto deceive, but that the allegg

11 Defendants also make a conclusory argument that “the [Plaintiffs] faibte ahy injury to
business or property.Dkt. #21 at 9. But Defendants go no further and do not explain why
is not sufficient evidence of an injury to Plaintiffs’ business or propé&ty.their part, Plaintiffg
testify to injures to their property. Dkt. #325at 7. Broadly, Plaintiffs were not provided th
loan modification that they believed would be available to them and had to inpemses
attempting to get Defendants to respond to their repeated inquise® Frias v. ASsE
Foreclosure Servs., Incl81Wash. 2d 412, 4382, 334 P.3d 529, 538 (2014)oting plaintiff
was “denied the chance to obtain a reasonable loan modification because U.S. Bank rg
participate in mediation in good faith” and concluding loss of favorable loan modificatis
sufficient injury to property).
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act has theapacityto deceive a substantial portion of the publittfangman Ridge Training
Stables, In¢.719 P.2d at 538 (citations omitted). The parties do not drill down teptwfic
conduct at issue, but the broad picture remains that Plaintiffs were promisadwoldification
if they made specified payments, made the payments, and were not offered thegfoans

modification. Moreover, and as explained below, Defendants also arguably viol8&WhR{E

failing to respond to Plaintiffs’ requests that they remedy the situaBoimmary judgment i$

not appropriate.

4. Real Estate Settlement Procedures Act Claims

Plaintiffs’ RESPA claims arise from and relate to a single |¢ti@r constitutes a NOJ
and that was sent to Defendant Rushmore by an attorney reprg$datiiiffs Dkt. #1at §158—
67. Thatletter allegedour servicing errors.Id. at pp. 61-83. One error was premised on tf
refusal to offer Plaintiffs a permanent loan modification after successhpletion of the TPH
under 12 C.F.R§ 1024.35(b)(11).ld. The other three were premised on claims that the t
TPP payments were credited to the underlying loan instead of in satisfaction TWPRhen
violation of 12 C.F.R. § 1024.35(b)(2)d.

Upon receiving Plaintiffs’ NOEDefendat Rushmore was required to (1) correct
alleged errors and notify Plaintiffs, (2) conduct an investigation and provide envexplanation
satisfying certain requirements, or (3) conduct an investigation and providéesmwriplanation
with the “information requested by the borrower or an explanation of why the inform
requested is unavailable or cannot be obtained by the servicer.” 12 UZB@5(8)(2). Here
Defendant Rushmore replied with an explanation of why it believed it had natittech error
regardinga 2017 loan modification applicatiahat Plaintiffs had never completedDkt. #1 at

pp. 93-97. But, as Plaintiffs point out, the 2017 loan modification application was not the s
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of Plaintiffs’ NOE. While Defendant Rushmore may have conducted an adequate investigation

of its records, its explanation was non-responsive to the issues raised in the NOE.

Defendant Rushmorfertherargues that the letter wast an inquiry that it was require
to respond to because the lettermiid relate to “servicing” of the loan and instead related to
modification. See Dkt. #21 at11-12 (citing several cases in support)The Court is not
convinced. By statute, “srvicing relates to receipt of “scheduled periodic payments fro
borrower” and apptation ofthose payments to principkndinterestin accordance with thg
applicable agreementsSee, 12 U.S.C. 8605. Plaintiffs’ NOE specifically complains tha
“Rather than apply the payments in accordance with the TPP, howeveh Bppled the
remaining TPP payments under the terms of the Loan rather than the effectimadrélRimed
that the loan was delinquent... Ditech refused to honor the TPP through their servicing o
Loan.” Dkt. #1 at p. 62. Plaintiffsirther maintained that Defendant Rushmore’s failure
correct the actions of the prior servicers was itself a servicing ddoat p. 63. At this stage,
the Court is satisfied that there igenuine dispute of material fact as to whether the NOE re
to servicing.

Lastly, Plaintiffs’ RESPA claims require that thégmonstrate “actual damagdscause
of Defendants’ actionsAs noted and considered abosepran.11,Plaintiffs havesufficiently
satisfied their burden to survive summary judgment.

C. Inadequate Briefing
The Court notes that much of the briefing was inadequate. \Weiendants have faile

to meet their burden, Plaintiffs haatsofailed todemonstrate thstrengthof their own claims.

Rather, the Court was often left withr@cordthat was inadequate assess Plaintiffs’ claimg.

The Court ound much of Defendants’ briefing to be overly conclusory and is left with
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impression that Defendants filed the Motion to “check a box.” ihmgessions heightened by
Defendants’ failur¢o file a reply advancing their position after Plaintiffs’ response denaiadt
serious issues with the merits of Defendants’ arguments.

Viewed cynically, the Court could conclude that Defendants met the purpose o

f their

filing merely byforcing Plaintiffs to expend time and resources in responding to the Maqtion.

This raises the specter of Federal Rule of Civil Procedure 11 sanctioisganticularlytrue for
Defendants’ res judicata argument which appednslly frivolous The argument comegross

as an initial theory that waughly fashionednto a conclusory argumentith principles

harvested from unrelated briefing. The Court expects the parties to presenplgutinci

researched, and targeted briefing on issues that are reasonably in dispute. nbef
unfortunate decision to not withdraw their Motieor any portion of their Motion-
correspondingly required the Courtvtaste time and resources addressing the Motion.

V. CONCLUSION

Having reviewed Defendant¥lotion, the briefing and the relevant record, the Court

finds and ORDER&atDefendant$sic] Motion for Summary Judgment (Dkt2#) is DENIED.

DATED this2nd day of My, 2019.

(B

RICARDO S. MARTINEZ
CHIEFUNITED STATES DISTRICTIUDGE
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