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fommissioner of Social Security

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
BOH S,
Plaintiff. CaseNo. C18-918 MLP
V. ORDERAFFIRMING THE

COMMISSIONER
COMMISSIONER OF SOCIAL SECURITY

Defendant.

l. INTRODUCTION

Plaintiff contends the administrative law judge (“ALJ") erreéssessingnedical opinions,
assessing Plaintiff's testimgnand assessing lay witness testiméii@kt. # 16.)As discussed
below, the Court AFFIRMS the Commissioner’s final decision and DISMISB& 8asevith

prejudice.

! Plaintiff alleges the ALJ erred in assessing lay witness testimony, howeviails to present any
argument and has therefore waived this argunS=e.Nw. Acceptance Corp. v. Lynnwood Equip., InG
841 F.2d 918, 923-24 (9th Cir. 1996) (party who presents no explanation in support of claim of err
waives issue)see also Indep. Towers of Wash. v. W&0 F.3d 925, 929 (9th Cir. 2003).
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Il. BACKGROUND

Plaintiff was born in 1985has aGED, and has worked as a cook and stockBrat319,
324, 329Plaintiff was last gainfully employed 2005. AR at 323.

OnOctober 2, 2014, IRintiff applied for benefits, alleging disability as©ttober 25,
19982 AR at15, 276.Plaintiff's application waslenied initially and on reconsideration, and
Plaintiff requested a hearing. AR B87-90, 194-96, 20®fter the ALJ conductetiearings on
November 17, 2016 and January 26, 2017, the ALJ issued a deaisiioig Raintiff not
disabledld. at15-33.

Utilizing the five-step disability evalation process the ALJ found:

Step one: Plaintiff has not engaged in substantial gainful activity since O2tah@t4?

Step two:Plaintiff has the following severe impairments: attention deficit hyperactivit

disorder (ADHD); depressive disorder; anxiety related disorder vstnaoshatic stress

disorder (PTSD); cognitive disorder vs. neurocognitive disorder due to traumatic br

injury (TBI); drug and alcohol addiction; personality disorder; learning disesler

borderline intellectual functiong (BIF).

Step threeThese impairments do not meet or equal the requirements of a listed
impairment®

Residual Functional Capacitiplaintiff can perfornrmedium work as defined in 20 CFR|
416.967(c) including the ability to do the following: he can occasionally balance, stq
kneel and crouch. He can never climb or crawl. He must avoid concentrated expos
vibrations and hazards. He can perform simple, routine tasks and follow short, simj
instructions. He can do work that needs little or no judgment, and perform simple d

that can be learned on the job in a short period. He requires a work environment with

minimal supervisor contact (“Minimal contact” does not preclude all contacérnath
means contact does not occur regularly. “Minimal aotitalso does not preclude simpl

2 The ALJ found Plaintiff's alleged onset date was within a previouslydamjted periodor prior
disability applicatios. AR at 15. The ALJ fandthe prior determinations were administratively final ar
declined to reopen the prior claimdd. Accordingly, the ALJ found the alleged onset date to be May
2014.1d.

320 C.F.R. § 416.920.

4 The ALJ noted Plantiff’supdated earrings histay shavedhis lastreported income wasin 2005,
howe\er, theALJ found Plaintiff has rot engaedin substanal gainful acivity since Gctober 2,2013,
theapplicationdake for S9. AR at 18.

520 C.F.R. Part 404, Subpart P. Appendix 1.

ORDER AFFIRMING THECOMMISSIONER- 2

Yy

op,
lre to
Dle
Lties

e

d




10

11

12

13

14

15

16

17

18

19

20

21

22

23

and superficial exchanges, and it does not preclude him from being in proximity to {
supervisor.) He can work in proximity to co-workers but not in a cooperative or tear
effort. He requires a work environment that isgictable and with few work setting
changes. He requires a work environment without any public contact.

Step four: Plaintiff does not have apgst relevant work.

Step five:As there are jobs that exist in significant nunsharthe national economy tha
Plaintiff canperform, Raintiff is not disabled.

AR at18-33.

As the Appeals Council deniedaihtiff's request for review, the ALJ’s decision is the
Commissioner’s final decisioMR at3-7. Plaintiff appealed the final decision of the
Commissionerd this Court(Dkt. # 16.)

. LEGAL STANDARDS

Under 42 U.S.C. 8 405(g), this Court may set aside the Commissioner’s denial of s
security benefits when the ALJ’s findings are based on legal error or not sdpppgebstantial
evidence in the record asmbole.Bayliss v. Barnhart427 F.3d 1211, 1214 (9th Cir. 2008} a
general principle, an ALJ’s error may be deemed harmless wherénitamSequential to the
ultimate nondisability determinatichMolina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012)
(cited sources omitted). The Court looks to “the record as a whole to determine \ilnetreor
alters the outcome of the caskl”

“Substantial evidence” is more than a scintilla, less than a preponderance,woid is s
relevant evidence as a reasonable mind might accepéegsatd to support a conclusion.
Richardson v. Peralegl02 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750 (9th
Cir. 1989).The ALJ is responsible for determining credibility, resolving conflicts inioa¢d
testimony, and resolving any oth@mbiguities that might exisAndrews v. Shalaléb3 F.3d

1035, 1039 (9th Cir. 1995). While the Court is required to examine the record as a whole,
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neither reweigh the evidence nor substitute its judgrfeenbat ofthe CommissioneThomas v.
Barnhart 278 F.3d 947, 954 (9th Cir. 2002). When the evidence is susceptible to more th3
rational interpretation, it is the Commissionermmclusion that must be upheld.
V. DISCUSSION
A. The ALJ Did Not Err in Evaluating Plaintiff’'s Testimony
1. Legal Standards

It is the province of the ALJ to determine what weight should be afforded to a clam
testimony, and this determination will not be disturbed unless it is not supported lansabst
evidenceA determination of whether to accept a claimant’s subjective symptom tegtimon
requires a twestep analysi20 C.F.R. § 416.92%molen v. Chat, 80 F.3d 1273, 1281 (9th
Cir. 1996).First, the ALJ must determine whether there is a medically determinable impair
thatreasonably could be expecteccause the claimant’'s sympton2§ C.F.R. 8 416.929(b)
Smolen80 F.3d at 1281-8®nce a claimant produces medical evidence of an underlying
impairment, the ALJ may not discredit the claimant’s testimong #set severity of symptoms
solely because they are unsupported by objective medical evidanueell v. Sullivan947 F.2d
341, 343 (9th Cir. 1991) (en ban®eddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1988). Abse
affirmative evidence showing that the claimant is malingering, the ALJ mustpr@lear and
convincing” reasons for rejecting the claimant’s testim@&uwrell v. Colvin 775 F.3d 1133,
1136-37 (9th Cir. 2014) (citinglolina v. Astrue674 F.3d 1104, 1112 (9th Cir. 20123ge also
Lingenfelter v. Astrugb04 F.3d 1028, 1036 (9th Cir. 2007).

When evaluating a claimant’s subjective symptom testimony, the ALJ must splcific
identify what testimony is not credible and what evidence undermines the clamamiplaints;

general findingsre insufficientSmolen80 F.3d at 1284Reddick 157 F.3d at 72ZThe ALJ
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may consider “ordinary techniques of credibility evaluation,” including ianelat’s reputation
for truthfulness, inconsistencies in testimony or between testimony and casfalydctivities,
work record, and testimony from physicians and third parties concerning the naterity send
effect of the alleged symptoniBhomas278 F.3d at 958-5@iting Light v. Social Sec. Admin.
119 F.3d 789, 792 (9th Cir. 1997)).

2. The ALJ Provided Several Clear and Convincing Reasons for Discou
Plaintiff's Testimony

Plaintiff alleges the ALJ erred in assesdimgtestimony by meely assetinga generic
statementhat Plaintiff's symptoms are not consistent with the rec{#t. # 16 at 2-3.) The
Court finds Plaintiff's argument unpersuasasat ignoresthe multiple legally sufficienreasons,
with spedfic examples for discouning Plaintiff’s tegimony provided by theALJ after his
alleged generic statement

With regard to Plaintiff's mental healtheaALJ found the record was inconsistent with
Plaintiff’s allegations that he lacked the concentration and memory required to coeyaete
routine tasks. AR at 23, 59-61. The ALJ noted that on a mental status exam, Plaintiff was
time, dressed appropriately, had adequate hygiene and grooming, and had fluid and purp
motor movementdd. at 23, 681. Plaintiff spoke clearly, was cooperat had normal affect,

good fund of knowledge, and made good eye conthcthe ALJ also noted that when Plaintif

compliedwith mental health treatment, he made proghesst 23, 486-90. Further, the medical

records consistentiyepored that Plaintiff was alert, oriented x3 or x4, had appropriate moog
affect, anchadan intact memonyld. at 23, 460, 484, 567, 650, 663, 688-89. The ALJ reason
considered inconsistencies between Plaintiff's testimony and the r&s@Tbnapetyan v.
Halter, 242 F.3d 1144, 1148 (9th Cir.20QBLJ appropriately consideraconsistencyvith the

evidence and a tendendy exaggerate in rejecting a claimantstimony)

ORDER AFFIRMING THECOMMISSIONER- 5

nting

on

bseful

f

1 and

ably



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001226612&pubNum=506&originatingDoc=Ica7b992831d511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_1148&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1148
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001226612&pubNum=506&originatingDoc=Ica7b992831d511e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_1148&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1148

10

11

12

13

14

15

16

17

18

19

20

21

22

23

The ALJ also found othenconsistenciebetween Plaintiff's testimony artte record
reduced theersuasiveness of Plaintiff's allegations. AR at 23. The ALJ noted Dr. Owen J.
Bargreen’s report stated that lm&d“some concern” regarding Plaintiff's seportingbecause
Plaintiff stakd he had not been intoxicated for twelve years, yet later stated he had thsed S
whiskey a few days priofd. at 471. The ALJ also noted Plaihtiad conflicting testimony
regarding paying rentd. at 24.The ALJfurtherfound Plaintiff's allegations regarding back
pain wereinconsistent with the Cooperative Disability Investigatigmit investigator’s
observation®f Plaintiff riding a bicycleld. at 447.The ALJfound Plaintiffworked as a
handyman, performeghrd work and assisted his disabled roommate whiehe inconsistent
with his allegation®f severampairment Id. at 24, 503, 514, 648-49, 662, 693.

Accordingly, the ALJ properly identified several clear and convincingoregasupported
by substantial evidence, for discounting Plaintiff's testimony.

B. The ALJ Did Not Err in Evaluating Medical Opinion

1. Legal Standards for Evaluating Medical Opinion

As a matter of law, more weight is given to a treating physician’s opinion thiaattof a
non4reating physician because a treating physician “is employed to cure andreatea
opportunity to know and observe the patient as an individikdallanes 881 F.2d at 751see
also Orn 495 F.3dat 631 A treating physician’s opinion, however, is not necessarily conclu
as to either a physical condition or the ultimate issue of disability, and cajebed, whether
or not that opinion is contradictelagallanes 881 F.2d at 751. If an ALJ rejects the opinion
a treating or examining physician, the ALJ must give clear and convireasgms for doing so
if the opinion is not contradicted by other evidence, and specific and legitimaiagéfis is.

Reddick 157 F.3d at 725. “This can be done by setting out a detailed and thorough summj
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the facts and conflicting clinical evidence, stating his interpretation themed making
findings.” Id. (citing Magallanes 881 F.2d at 751). The ALJ mud more than merely state
his/her conclusions. “He must set forth his own interpretations and explain whyathney,than
the doctors’, are correctld. (citing Embrey v. Bower849 F.2d 418, 421-22 (9th Cir. 1988)).
Such conclusions must at all times $upported by substantial evideriReddick 157 F.3d at
725.

2. Dr. Bridget C. Cantrell, Ph.D.

The ALJconsidered Dr. Cantrell’s opinion and gave it slight weight. AR at 28. The A
found her opinionghat Plaintiff has marked mental limitatioasd a GAF sore of 38directly
conflicted with Plaintiff's daily routine and work activitid. at 28, 741-44. As an example, thg
ALJ cited to Plaintiff's report that he hasielt down$ where héegetsvery much out of
control...yells andrages when Fe gets oerly frustraed...does lis bestnot tobre things” and
ergagesin “sef-harm behavors by hitting his heal onsurfacesand byrunninginto walls,”
which theALJ found conflicted with his ability tavork as a handymaid. at 28 741.An ALJ
maydiscounta medicalsourceopinionto the extent it conflicts with the claimant’s daily
activities Morgan v. Comm’r of Soc. Se&69 F.3d 595, 601-02 (9th Cir. 1999). As discusse
above, in addition to working odd jobs as a handyman, Plaintiff also did yard work, rode
bicycles, and cared for his disabled roommates was aspedfic andlegitimat reasm to give
Dr. Cartréell’ s opinionslight weight

The ALJ also found Dr. Cantrell’s opinion relied heavily oaififf’'s subjective
allegations, and thattappearedlaintiff withheld his work activity from Dr. CantrelAR at 28.
The ALJ noted that he considered Plaintiff's GAF score, but gave it litde Wweight because it

was based on Plaintiff's subjective reports regarding his impairmenés th#dn an objective
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analysisld. An ALJ may reject a medicaburces satemenbpinionif it is “based ‘to a large
extent’ on a claimang’ selfreportsthat have been properly discounted as incredible.”
Tommasetti v. Astrué33 F.3d 1035, 1041 (9th Cir. 20(8jtations omitted)see alg
Sandgathe v. Chatet08 F.3d 978, 980 (9th Cir. 1997)nasmuchas the ALJ found that
Sandgathes selfreportswere exaggerated, the ALJ determined that Dr. Hayes’ report was
unreliable as well). As discussedbove, the ALJ properly discounted Plaintiff's symptom
testimonyand could therefore properly discount Dr. Cantrell’s opinion as well textiest she
reliedon Plaintiff’ s sdf-reports which theALJ hasgiven ittle weight.

Accordingly, the ALJ properly identified several sgie andlegitimatereasons,
supported by substantial evidence, fofiggy Dr. Cantrell’s medical opinion slight weight.

V. CONCLUSION

For the foregoing reasons, the Commissioner’s final decisidfF$RMED and this

case iDISMISSED with prejudice.

Datedthis 5th day ofJune, 2019.

P2

MICHELLE L. PETERSON
United States Magistrate Judge
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