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. Reed et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
RON and SHIRLEY GIPSON, a married CASE NO.C18-09513CC
couple,
ORDER

Plaintiffs,
V.

MARCELLA FLEMING REED,etal.,

Defendans.

This mater comes before the Court on Defendant Marcella Fleming Reed’s motion
summary judgmeniDkt. No. 13) and Plaintiffs’ motion to continue (Dkt. No. 19aving
thoroughly considered the parties’ briefing and the relevant record, the @dsrofal argument
unnecessary and hereBRANTS Defendant’snotion (Dkt. No. 13) and DENIES Plaintiffs’
motion (Dkt. No. 19) for the reasons explained herein.

l. BACKGROUND

Plaintiffs’ claims arise out of a workplace investigation that Ms. Reed arldvadirm,
MFR Law Group PLLQ*MFR”) conducted regarding Equal Employment Opportunity (“EE(
complaints filed byMs. Reed’sco-defendants. (Dkt. No. 13 at 1.) Snohomish County hired M
Reed to perform an independent investigatma complaints of racial discrimination, sexu

harassment, and retaliation at the Denny Juvenile Justice QahdePlaintiff Ron Gipsona
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Juvenik Correction Officer at the Center, was a subpéthe investigation.ld.) Mr. Gipson
brings suit against Ms. Reed based on certain information included in MFR’sfoaat to the
County. Specifically, he objects to the inclusion of statements a Ceoriloyeemade to
investigators regarding supervisor’s failure to address allegations of inappropriate past se
conduct by Mr. Gipson. (Dkt. Nos. 13 at 6, 14 at 11, 18 at 6.) The report includes claims b
employee thasome 13 or 14 years earlier, anotbeworkerhadtold the supervisahatshe
“slept” with Mr. Gipson, andhatin 2004 or 2005, she told the supervisor that Mr. Gipson hg
been “forceful” in his sexual contact with her. (Dkt. No. 17 at 4-5, 18 at 6.) The report alsg
stated thathe investigation did not determine if the allegations were tru¢hetdhe alleged
incident took place more than ten years ago, occurred off-site, was not relatedrkoeavent,
involved no police report or charge, and was not reported during or lat(@&t. Nos 14 at 11,
18 at 6.)

Plaintiffs assert the following claims against Ms. Rbaded on her decision to include
this information in her report to the County: (1) Invasion of Privacy or Falda Digclosure,
(2) Negligent Infliction of Emotional Distreg&NIED”) , (3) Defamation, (4) Loss of
Consortium, (5) Fourth and Fifth Amendment violations pursuant to 42 U.S.C. section 198

(6) Conspiracy to Violate Civil Rightsursuant to 42 U.S.C. section 1985(3). (Dkt. No. 13)at

Plaintiffs initially filed this actiorpro sein King County Superior Court on December 8, 2017.

(Dkt. No. 17 at 1.) On June 14, 2018, the state court partially dismissed Plaintiffs olaia
motion for summary judgmentd{ at 2.) Snohomish County was subsequenilygd as a party
to the acton and removed the case to federal coldt) Ms. Reed now moves for summary
judgment on all claims against hed.(at 1.)
I. DISCUSSION

A. Legal Standard

“The court shall grant summary judgment if the movant shows that there is noegenu
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
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Civ. P. 56(a). In making such a determination, the Court must viefadteeand justifiable
inferences to be drawn therefrom in the light most favorable to the nonmovingApatéyson v.
Liberty LobbyInc., 477 U.S. 242, 255 (1986). Once a motion for summary judgment is pro
made and supported, the opposing party teame forward with ‘specific facts showing that
there is agenuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S.
574, 587 (1986) (emphasis in original) (quoting Fed. R. Civ. P. 5&@y)mary judgment is
appropriate “unlss there is sufficient evidence favoring the non-moving party for a jury tor
a verdict for that party.Anderson477 U.S. at 249.

B. Analysis

1. Invasion of Privacy/False Light

Plaintiffs concede that summary judgment on this cause of action is apfedpecause
they failed to file suit before the applicable statute of limitations expired. (DktLl Nat 2.) This
cause of action is DISMISSED with prejudice.

2. Defamation

Plaintiffs alsoconcede that summary judgment on this cause of action is appropriate

because they failed to file suit before the applicable statute of limitationsax(te This
cause of actin is DISMISSED with prejudice.
3. Section 1983
In response to Ms. Reed’s argument against section 1983 liability, Ptaataiifin she is

not listed as a defendant for this cause of action. (Dkt. No. 17 at 2.) If this is thPleas#fs’

complaint is misleading, as it asserts cause of action against “Defendants” generally. (DK{.

No. 1-2 at 14.) However, because Plaintiffs indicate they did not intend to bring a section ]
claim against Ms. Reed, thitaim is DISMISSED as to this Defendant.

4, Negligent Infliction of Emotional Distress

Plaintiffs’ NIED claim arises out of Ms. Reed'’s inclusion of information in her
investigative report tha¥r. Gipson feels was private and outside of the scope of the sexual
ORDER
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harassment and workplace discrimination investigation. (Dkt. No. 13 &pédifically,the
reportincluded information abowt coworker’s statements regardiiMy. Gipson’spast sexual
activity with anotherco-worker.See supraection I.Plaintiffs allege that the inclusion of this
information in the report caused them emotional harm. (Dkt. No. 1-2 at 11.)

To prevail on aNIED claim, a plaintiff must establish the traditional elements of a tor
claim: duty, breach, proximate cause, and inj&ryyder v. Med. Serv. Corp. of E. Wa983
P.2d 1023, 1028 (Wash. Ct. App. 1999). These elenpéands limits on a defendant’s liability
for emotional distress, which is “a fact of lifdd. A generalduty to othersrises‘only with
respect to those risks or hazards whose likelihood made the conduct unreasonabbygange
Bishop v. StateB89 P.2d 959, 962 (Wash. Ct. App. 1995). Conduct is unreasonably dange
when its risks outweigh its utilityd.

In Bishop v. Statea Washington court of appeals weighed these considerations in th
context of a workplace misconduntestigationld. The court found that “the utility of
permitting employers to handle workplace disputes outweighs the risk of hamplmyees.”

Id. On this basis, the court ruled that “absent a statutory or public policy mandate, emsdlmy
not owe employees a dutydse reasonable @to avoid inadvertent infliction of emotional
distress when responding to workplace disputels.at 963.

The same principles apply here to a contractor hired to perform an investigéation |
workplace disputé.The utility of allowirg an independent investigator to provide an employs
any potentially relevant information to assist them in handling a workplace elspteighs
any risk of emotional distress to the employee. Thus, Ms. Reed did not owe Mr. Gipsomf

reasonable e¢a when including potentially relevant information in her report.

! The parties dispute whether Ms. Gipson was an independent contractor or a “fung
employee” of the CountySeeDkt. No. 17 at 12.) The Court notes that for purposes of anti-
SLAPP immunity, Plaintiffs argue Ms. Reed is an employee, which would brRjshopcase
directly on point hereld. at 5.) However, the Court finds it need not determine the exact ng
of Ms. Reed’s employment to apply the principles the state court set fd@ishiop
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Plaintiffs argue thaBishopdoes not apply here because there is a public policy mang
that imposes a duty of care on Ms. Reed: the Washington State Constitution’s jomloiliti
invasion of privacy. (Dkt. No. 17 at 13) (citing Wash. Const Art. 1, ®I[aintiffs support this
position with reference to the legal standard for comtaannvasion of privacy, a claim which
they have conceded should be dismisdeldat 2, 13) This argumenis inapposite and
unavailing.Plaintiffs cannot bootstrap their NIED claim with a dismissed cause of action.

The fact thatnvasion of privacy is generally prohibited under Washington law does
establish a duty for Ms. Reed to avaflicting emotional distresen Mr. Gipsorby disclosing
information to the County that could be considered private. The information wastebtetae
workplace misconduct being investigated. The allegations involvedwvdeer and were shareq
with investigators to suygort a claim that supervisors failed to address Mr. Gipson’s
inappropriate sexual behaviogdeDkt. No. 14 at 11.) Moreover, the potential disclosure of
personal information is one aspect of harm the Court has weighed in determinthe tntty
of acomplete investigation into workplace misconduct outweighs any potential harm to
employees.

The Court finds that Ms. Reed had no dutivio Gipsonavoid inadvertently inflicting
emotional harm by disclosirtg the County potentially privataformation relevant ther
investigation. Therefore, the Court GRANTS Ms. Reed summary judgment on FRahiD
claim.

5. Loss of Consortium

Plaintiffs’ loss of consortium claim depends on the existence of an underlying tort.
Francom v. Costco Wholesale Cqrp91 P.2d 1182, 1195 (Wash. Ct. App. 2000) (“there car

no claim for loss of consortium if no legal wrong has been committed against theeinpai

2 The Court also considered the fact that Ms. Reashot involved in the decision to
publish the report. The County decided what informatiaspublicly releasd and published a
version of the report with Mr. Gipson’s name redacted. (Dkt. Nos. 20 at 4, 18 at 7.)
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spouse”)Having dismissed all substantive tort claiagaminst this Defendant, the Court finds i
appopriate to DISMISS Plaintiff'$oss of consortium claim as to Ms. Reed.

6. Conspiracy to Violate Civil Rights

Similarly, Plaintiffs’ conspiracy clains also dependent dhe existence of an underlying
cause of actiorOregon LaborersEmployers Health & Wé&dre Tr. Fund v. Philip Morris Ing.
185 F.3d 957, 969 (9th Cir. 199@yhere “underlying claims fail, plaintiffs’ civil conspiracy
claim must also fail). Having dismissed all underlying tort claagainst this Defendant, the
Court finds it appropriate tDISMISS Plaintiff's conspiracy claim as to Ms. Reed.

C. Plaintiff's Motion to Continue

Plaintiffs move to continue Ms. Reed’s motion for summary judgment under Federal
Rule of Civil Procedure 56(d) (Dkt. No. 19). They request additional time to deposeebts. R
and County employees regarding Ms. Reed’s employment relationship with the Clolraty. (
2.) This information is relevant only to Ms. Reed’s assertion ofStAPP immunity. Because
the Court findghat Plaintif6’ claims fail on other grounds, thigormation is not essential to
Plaintiffs’ opposition to summary judgmeiseeStateof Cal., on Behalf of CaDep't of Toxic
Substances Control v. CamphdlB8 F.3d 772, 779 (9th Cir. 1998). Therefore, Plaintiffs’ motion
to continue (Dkt. No. 19) IBENIED.

1. CONCLUSION

For the foregoing reasorBefendant Marcella Flemming Reediiwtion forsummary
judgment (Dkt. No. 1B8is GRANTED. All claims against Ms. Reed are hereby DISMISSED.

DATED this 23rd day of August 2018.

~ /
John C. Coughenour
UNITED STATESDISTRICT JUDGE
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