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.Reed et al
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
RON GIBSONand SHIRLEY GIPSONa CASE NO.C18-09513CC
marriedcouple,
ORDER

Plaintiffs,
V.

MARCELLA FLEMING REED, et al.,

Defendants.

This mattercomesbefore the Court on Plaintiff Ron Gibson’s motion to compel and
request for sanctions (Dkt. No. 41). Having thoroughly considered the partiesidpaefi the
relevant record, the Court finds oral amgent unnecessary and hereby DENtES motion for
the reasons explained herein.

. BACKGROUND

The Qurt has previously set forth the underlying facts of¢hse and will not repeat
them here.See Dkt. No. 27.)DefendantSnohomish Countlgired Marcella Fleming Reédo
conduct an Equal Employment Opportunity (“EEQO”) investigation into Defendant Karen

Hastings complaint that PlaintifRon Gibson sexually hassed hei(Dkt. No. 12-2 at 1.)

! Reedwas named as adiendant in the complaint. (Dkt. No. 12-2 at IeTurt
grantedReed’s motion for summary judgent and missed all claims against h€bkt. No.
27.)
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Plaintiff Ron Gibsoralleges that during the course of ReedigestigationDefendansg
Barbara Lucken, Dee Thay&athy White and Hastingsnadeseverafalse and defamatory
statements about Plaintifind reported allegations against Plaintiff Ron Gilikahwere
unsubstantiated and untruld. @t 6-7.) Plaintiff further allegeshat Reedand Defendant
Snohomish County knowingly incorporated those statements into $:fe®al’ report (1d.)
Plaintiff asserts claims of invasion of privacy or false ligbtlbsure, negligent infliction of
emotional distress,efamation, and loss of consortiumd(at 3-11.)Plaintiff nowseekgo
compelcommunications between Snohomish Courfigials and Reed related to Plaintifbm
2014 to the preseniDkt. No. 41.)

. DISCUSSION

A. Legal Standards

The Court strongly disfavors discovery motions and peetkat parties resolve such
disputes on their own. “Parties may obtain discovery regarding any nonprivilegest that is
relevant to any party’s claim or defense and proportional to the needs of theeaisér” Civ.
P. 26(b)(1). If a party inappropriately withholds or fails to answer a discoeguest, the
requesting party may move for an order compelling discovery. Fed. R. Civ. P. 3Ta)(t)v.
Hooker, Ltd., 560 F.2d 412, 418 (9th Cir. 197W)a party fails to comply with a discovery ordg
the Court may also sanction that party accordingly. Fed. R. Civ. P. 37(b)(2). The Cdarddth

discretion to decide whether to compel disclosure of discoiParlips ex rel. Estates of Byrd v.

12}

General Motors Corp., 307 F.3d 1206, 1211 (9th Cir. 2002). On a motion to compel, the mgvant

must demonstrate that “the information it seeks is relevant and that the respomtyisg pa

objections lack merit.Hancock v. Aetna Life Ins. Co., 321 F.R.D. 383, 390 (W.D. Wash. 2017).

An atbrneythe discovery reques subject tashall not, without the consent of his or her client
be examined as to any communication made by the client to him or her, or his or her advi¢
given thereon in the course of professional employment. Wash. Rev. Code § 5.60.060.

The burden to establish privilege is thie party assertinthat privilege.See United Sates
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V. Munoz, 233 F.3d 1117, 1128 (9th Cir. 2000). The definition of attocieyt privilegeis: (1)
legal advice of any kind is sought; (2) from a professional legal advisor in histgagmsuch;
(3) the communication relating to that purpose; (4) made in confidence; (5) by @) are
at his instance permanently protected; (7) from his disclosure by him$sitloe legal advisor;
(8) unless the objection is waiveske Fischel v. Margolis, 557 F.2d 209, 211 (9th Cir. 2006).
The definition of “client”is not limitedto internal attorneys and investigators of an organizat
and therefore communications betwéaernalattorneys and independent investigatoes
subject to attorneglient privilege United Satesv. Graf, 610 F.3d 1148, 1158 (9th Cir. 2010);
seealso InreBeiter Co., 16 F.3d 929, 937 (8th Cir. 1994.)

B. Motion to Compel

1. Attorney-Client Privilege

Defendand argughat communications involving lRd and members of tfg&ohomish
CountyAttorney’s Officeare barred from discovery [agtorneyelient privilege (Dkt. No. 46 at
3.) They assert that Rd is “functionally equivalent” to an employee of Defendant Snohomig
County, and thashe was offering legal advice to her cliddefendant Snohomish County,
regarding inestigations of EE@omplaintsn her capacity asnreemployee (I1d.) Defendang
contendthat as an independent contractor, Reed was performing subdyathigatame work as
DefendantSnohomish County’s regular EEO investigator, and theréfereommunications arg
subject to attorneglient privilege protectionsSee Davisv. City of Seattle, Case No06-1659-
TSZ, Dkt. No. 190 at 4~(W.D. Wash. 200) In Davis, the City of Seattle had outside counsel
to conduct an EEO investigation dueatconfict of interest with the City’s ishouse
investigatorId at 1 The courtruled that the outside counsel was the functional equivalent of
employeeand subject to the same attorradignt privilege protectiondbecause(l) she
performed the same work that would haverbperformed by th€ity’'s EEO manager(2) she
was directed by the EEO manager to communicate with the Seattle City Atsoofiege prior

to finalizing her report{3) shewas instructed to do so, and did so, for the purpose of Seattlg
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Light securing legal advice fronsiattorneysand(4) the subject m#tr of those

communications was within the scope of the outside counsel’'s dutieseated as confidentiall

Id. at5. The ruling in Davis was consistenthvprecedenfrom other courtsegarding attorney
client privilege.See Inre Beiter Co., 16 F.3dat 929 ¢iting Upjohn Co. v. United Sates, 449
U.S. 383, 394-95 (1981)).

The present case is analogou®awvis. Reed was performing the type of investigations
that Defendant Snohomish County’s reguiEO investigator Stackllen would have normally
handled. (Dkt. No. 46 at 2Reed’s contract directdterto report to the Snohomish County
Attorney’s dfice regardingher findings for the purpose of providing information and legal
advice regarding her ongoiaagd complete@EEOinvestigations(ld at 31) Reed’s contract
explicitly explained that these communications were to be treated as ctiaficend that both
parties understood them to be privileged.)(Therefore, the Gurt FINDSthat Reed was the
“functional equivalent” of an employee DefendantSnohomish County, and was engaged in
offering confidential legal advice efendantSnohomish CountyAll emals sent or received
by Reed regardingngoing EEO investigations for the purpose of offering legal advice to
Defendant Snohomish County are protected from disclosure under atthisrg\privilege.

2. In Camera Review.

Plaintiff has requested that dispuacuments beubmitted to the Qurt ex parte for in
camera review. (Dkt. No. 50 at 5.) As discussed above, certain documents relating to Reeq
investigation are protected under attoroéignt privilege.See supra section I1.B1. However,
some documentedacted by Defenda@nohomish Countsnaynot besubject to attorneclient
privilege as defined bthis order. (d.) For example, dcumentsentbetween individuals
working for Defendant Snohomish County who are not attorneys, or documents sent edre
by Reed not in furtherance of her EEO investigations may not be subject to atieeney-
privilege.If Plaintiff has a good faith beli¢hatcertainredacted documents are not covered
under attornelient privilege, Plaintiff may requesitatDefendant provide unredacted copies
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of the disputed documents to the Caaxrparte for in camera review. Prior to any documents
being submitted, thparties ardnerebyORDERED to meet andonfer regarding the disputed
documentsSee Fed. R. Civ. P. 37 and W.D. Wash. Local Civ. Rule 37(a)(1).
3. Privilege Log
Plaintiff notes inhis replythatDefendarg’ privilege log is incompletgDkt. No. 50at
4.)? Specifically, Plaintiff notes that several hundred pages of documents arefedisethie
privilegelog, despiteredactions to many of theseaiments.|.) To facilitate the full and fair
resolution ofthe partiesdiscovery disputes without the need for intervention by the Court,
Defendants areereby ORDERED to produce a full and complete privilege log to Plama
timely manner.
[11. CONCLUSION
For the foregoing reasons, Plaintiff's motion to compel discoaadyequest for
sanctions (Dkt. No. 41) is DENIERs Defendaris assertion of attorneglient privilege was
meritorious, Plaintiff's request for sancteirs DENIED.

DATED this 5th day of June 2019.

|~ 667 s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

2 The Court notes that a privilege log was sent to Plaintiff on April 17, 201y
after Plaintiff filed hisinitial motion to compel discovery. (Dkt. No. 46 at 6.)
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