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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
YONG GUQ CASE NO.C18-1055MJP
Petitioner ORDERDENYING PETITIONER’S
MOTION TO VACATE
V. CONVICTION AND SENTENCE
UNITED STATES
Respondent.

THIS MATTER comes before the Court on Petitioner Yong Guo’s Motion to Vacate

Conviction and Sentence pursuant to 28 U.S.C. § 2255. (Dkt. No. 1.) Having reviewed the

Motion, the Response (Dkt. No. 15), the Reply (Dkt. No. 19) and all related papers, the Cq
DENIES the Motion. The Court also DENIES Petitioner’s Motion to Order U.S. to Surrend
Critical Evidence (Dkt. No. 11), Motions for Reconsideration (Dkt. Nos. 12, 13), and Motio

Proceed Before a Jurpkt. No. 17).
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Background

Petitioner Yong Guo moves to vacate his conviction and sentence under 28 U.S.C.
2255 (“Section 2255"). (Dkt. No. 1.) OQwiay 8,2015, Mr. Guoga citizen of the People’s
Republic of Chinawas sentenced by this Court aféetering a guilty plea for smuggling
firearms from the United States to China and other countries in violation of 18 U.S.C. § 55
for using false information on postal documents in violation of 18 U.S.C. § 1342CéseNo.
15-023MJP, Dkt. No. 20.) Mr. Guo did not file a direct appeal, and his conviction became
fourteen days laterSeeFed. R. App. 4(b).

Mr. Guo has completed his custodial sentence and is currently in DH8IKI&fly at the

Northwest Detention Center in Tacoma, Washingt@eeDkt. No. 1lat 1) On July 16, 2018,

Mr. Guo moved twvacate hisonviction and sentence under Section 2255 on the grounds of:

ineffective assistance of his retaingmlinsel, Russel M. Aok(2) violations of the Fourth
Amendment; (3) forgeries; (4) hearsay, lies, and lack of factual proof; (5xilgations; (6)
misleading the court; and (Violations of equal protection.Id at 23.)

Mr. Guo subsequently filed a Motion to Appoint Counsel (Dkt. No. 4) and a Motion
Emergency Protective Order and Temporary Restraining Order (Dkt. No. 8). FinaliMy.t
Guohad failed to establish a likelihood of success on the merits of his Section 2255 Motio
Court denied both of his subsequent motiorg&eeDkt. Nos. 9, 10.)Mr. Guonow seeks
reconsideration as to both orders (Dkt. Nos. 12, 13), and has also filed a Motion to Order

Surrender Critical Evidence (Dkt. No. 11) and Motion to Proceed Before a Jury (Dkt. No. 1
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Discussion
. Legal Standard

Under Section 2255, the Court may grant relief to a federal prisoner who chaliemge
imposition or length of his or her incarceration on the grounds that: (1) the sentasnogpased
in violation of the Constitution or laws of the United States; (2) the court was without
jurisdiction to impose such sentence; (3) the sentence was in excess of itnemaxthorized
by law; or (4) the sentence is otherwise subject to collateral attack. 28 §.8255(a). To
obtain relief, the petitioner must provey, & preponderance of the evidence, the existence of

error rendering his conviction unlawfubeeSimmons v. Blodgett, 110 F.3d 39, 42 (9th Cir.

1997). The Court may dismiss a Section 2255 Motion if “it plainly appears from the motio
attached exhibits, and the record of prior proceedings that the moving party igtrext eant
relief.” SeeRules Governing § 2255 Proceedings, Rule 4(b).

I[l. Timeiness

Section 2255 Motionare subject to arme-year statute of limitations which runs from the

latest of:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental
in violation of the Constitution or laws of the United States is removed, if the mo
was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the SupoamteifC
that right has been newly recognized by the Supreme Court and etadetively
applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could havg
discovered through the exercise of due diligence.

28 U.S.C. § 2255(f).
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Mr. Guds Motion clearlyis untimelyunder 8255(f)(1). However,Mr. Guo claims that
it is based upon “newly discovereetZidence which the Court agstrues as an argument thasit
timely under 255(f)(4) (Dkt. No. 1. at 12.)

According to Mr. Guo, the “newly discovered” evidenca i871-page “package of
evidence filed by the government . . . against him in the criminal cask 4t ;see alsdkt.
No. 14, Ex. 1. Mr. Guo claims that he received this evidence from his immigration counse
June 9, 2018&hat he never reviewatwith Mr. Aoki, and that he would not haeatered a
guilty plea if he had reviewed it with Mr. Aglas it allegedly consists 64 lot of discrepancies,
in the forms of false information, false allegation without proof, and even forge(igkt” No. 1

at 2 see alsdkt. No. 14)

The Court finds thathe evidence citedy Mr. Guo is not “newly discovered” such that
his claim is timely undeg 2255(f)(4). First, there is no evidence that the government failed t
disclosethese discovery materiais Mr. Aoki in theunderlying criminal caseTo the contrary,
the record indicates that Mr. Aogpent significant time reviewing and discussing the
government’s discovery materials with Mr. Gu&eéDkt. No. 15, Ex. Al Secongeven if
these discovery materials wenrefact “newly discovered,Mr. Guo does not explain how they
could not have been discovered at an earlierttiadegh the exercise of due diligence

Therefore, the Court finds that Mr. Guo’s Section 2255 Masamtimely.
[I1.  Ineffective Assistance of Counsel

Even if the Court were to reach Mr. Guo’s ineffective assistance claim, thatvetaild
fail. To prevail on higlaim, Mr. Guomust establish thdfl) the specific acts or omissions of h
counsel fell below a standard of professional competence and (2) the allegedantssions

prejudiced him._Strickland v. Washington, 466 U.S. 668, 687 (1984). Prejudice is shown
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there is a “reasonable probability that, but for counsel’s errors, [petitwoald not have

pleaded guilty and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59

(1985).

Mr. Guo’s ineffective assistance claim is based upon his belief that Mr. Addkced him
to plead guilty and “failed to protect [him] from being deprived” of his rights ¢émfitont and
crossexamine witnesses against kim (Dkt. No. 19 at 3.)However,Mr. Guodoes not claim
that Mr. Aoki failed to advise him of &se rightsonly that he did not disclose to htire alleged
“discrepanciesin the government’s discovery material$d. at 4.) There is a strong
presumption that defense counsel rendered adequate assiStaiueand 466 U.S. at 689.

Even assuming that Mr. Aoki’s performance was deficient, the Court finds th&uwdrhas

failed to showthat he wagrejudiced. Aside from his own bare assertion, there is no evidence—

let alone evidence showing there was a “reasonable probabititdtMr. Guo would have
otherwise insisted on going to tridkirst, Mr. Guo never denied the unlawful conduct to whic
hepled guilty U.S. v. Keller, 902 F.2d 1391, 1394 (9th Cir. 1990). Second, there is no
indicationthat Mr. Guo was ever “reluctant to plead guilty” or that Mr. Aoki had “a gredtode
trouble convincing him to do so.” laea v. Sunn, 800 F.2d 861, 865 (9th Cir. 1986). eMeind,
notwithstanding the alleged “discrepancies,” “false allegations without praxd,*forgeries”

identified by Mr. Guogthereis overwhelming evidence against hirGeeDkt. No. 14, Ex. 1.)

L While not relevant to his ineffective assistance claima,Gourt notes that Mr. Guo
specifically waived his rights to “confront and cressmine witheses against him” when he
signed his plea agreement. (Sxse No15-023MJP, Dkt. No. 6 at T 5(e) (“Defendant
understands that by pleading guilty, he knowingly and voluntarily waives tiogviod
rights:. . . The right to confront and crosgamine witnesses against Defendant at trial.”).)

ORDER DENYING PETITIONER’S MOTION TO VACATE CONVICTION AND BNTENCE- 5

8




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Therefore, the Court finds that Mr. Guo’s Section 2255 Motion lacks merit with tesp
to the ineffective assistance claim.
V. Remaining Claims

Mr. Guo’s remaining claimare timebarred. Even if they were not, they are entirely
unsupported by evidence. Conclusory allegations that are not supported by spésifio famt

provide grounds for relief under Section 22%mited States v. Jame24 F.3d 20, 26 (9th Cir.

199H). Therefore, the Court finds that Mr. Guo’s Section 2255 Motion lacks merit with resy
to the remaining claims.
Conclusion
BecausdPetitionets Section 2255 Motiors bothtime-barred andneritless, the Court

DENIES theMotion and DISMISSEShis action with prejudice Having done so, the Court alg
DENIES AS MOQOT Petitioner'#iotion to Order U.S. to Surrender Critical Evidence (Dkt. N
11), Motions for Reconsideration (Dkt. Nos. 12, 13), and Motion to Proceed Before a Jury
No. 17).

The clerk is ordered to provide copies of this order to all counsel.

Nttt P

Marsha J. Pechman
United States District Judge

DatedOctober 5, 2018.
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