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enix, Inc.
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
STEPHANIE BYE CASE NO.C18-12793CC
Plaintiff, ORDER

V.
AUGMENIX, INC.,

Defendant.

This matter comes before the Court on Defendant’s motion for judgment on the e
(Dkt. No. 13). Having thoroughly considered the parties’ briefing and the relecand r¢he
Court finds oral argument unnecessary and heBRANTS the motion in part and DENIES th
motion in part for the reasons explained herein.

l. BACKGROUND

Defendant Augmenix, Inc. (Dkt. No. 1-1 at Pgfendant manufactures a medical device callg
the SpaceOAR, which it sells to oncology practices acroddrilied States(ld. at 3.) Plaintiff
worked in the Pacific Northwest region under the direct supervisidomy Viselli. (d. at 2.)

A few months after beginning work, Plaintiff learned that a colleague wabkngf money
from Defendant by submitting fraudulent travel reimbursemelot3. After conferring with a

senior executive from another region, Plaintiff confronted hevaxdker andnformed Mr.
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Viselli of the suspected thefid() Mr. Viselli was irritated that Plaintiff had contacted someotr
outside the region, and told Plaintiffat he did not want to report the incident to human
resources.ld. at 3.)

Around the same time, Plaintiff became aware of a scheme involving Mr. Visglli an
other coworkers that she believed violatsthte and federal lavild. at 34.) It was chdénging
to sell the SpaceOAR to medical practices that did not have the compatibleuntras
equipment—known as “Sonoscapeiteeded to use the devichl.(@at 3.) In order to generate
more sales, Mr. Viselli and other sales representatives devised a plan welyesedtd provide
prospective purchasers with the Sonoscape free of charge in order to induce them senea
SpaceOAR.I¢. at 3.) Plaintiff believed thahe employees involved in tlseheme were
obtaining the Sonoscap®m a coworker’'sside businesandthatsome of these items were
being entered on expense reports as “demo” equipnenat @.)

Although Defendangenerallyprohibited this type of conduct, Mr. Viselli and others tg
steps to modify and expand their scherniat) When it becamelear that Plaintiff was not going
to cooperate in the scheme, the employees involved sought to conceal their cthjildttey
created a fake email account to communicate about the semehavoideanaking any
references tthe Sonoscapeld() In January 2018, Plaintiff raised concerns about the Sonos
scheme to several of Defendant’s senior executiletsat(5.) Plaintiff separately complained tq
Mr. Viselli about multiple issugsncluding the unlawful, offabel use of products by certain
providers as well as possible Medicare fraud by another physician with whom $éili Vi
worked closely.l@. at 5.)

In April 2017} both Plaintiff anaVir. Viselli were temporarily restricted from accessin
Providence medical facilities due to an order requisition istig. @n May 4, 2018, Defendant

terminated Plaintiff for her purported “inability to follow directives antklaf professionalism

!Based on the other allegations in the complaint, it appears this date should be Apr
2018. Plaintiff did not work for Defendant in April 2017. (Dkt. No. 1-1 at 2.)
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with team and accounts.ld() The month before being terminated, Plaintiff was ranked as o
Defendant’s top three sales representativdsag 2.) Prior to being terminated, Plaintiff had
never received any wrieps, counseling, or warnings of any kinidl. @t 5.)

Plaintiff believes that Defendant had grown tired of her voicing concerns about the
unethical and unlawful conduct her coworkers and therefore terminated her employment f
the pretextual reason that her access to Providence had been resligtethitiff further
alleges that Defendant’s reason was pretextual beeawnsieer employee directly supervised b
Mr. Viselli was neither disciplined nor terminated for having his accegteges revoked at a
medical facility in California.lfl. at 6.) That employee was male and significantly younger tf
Plaintiff. (1d.)

Plaintiff filed this lawsuit alleging the common law claim of unlawful termination in
violation of public policy, as well as disparate treatment discrimination on tredfagender
and age pursuant to the Washington Law Against Discrimination (“WLAD”), Rév@ode of
Washington section 49.60.030. (Dkt. Nol &t 6-8.) Defendant moves for judgment on the
pleadings, arguing th&laintiff has failed to plead sufficient factual allegations to make her
claims plausible.ee generallpkt. No. 13.)

. DISCUSSION

A. Judgment on the Pleadings

“After the pleadings are closeebut early enough not to delay trial—a party may moy
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). A motion for judgment on the pleadi
“functionally identical” to a motion to dismider failure to state a claim pursuant to Federal
Rule of Civil Procedure 12(b)(6pworkin v. Hustler Magazine Inc867 F.2d 1188, 1192 (9th
Cir. 1989). As such, the Court must determine whether the complaint corgaffisiént factual
matter, accepted as true, to state a claim to relief that is plausible on itsA&swedft v. Igbal
556 U.S. 662, 678 (200Qee also Hansen v. Boeing C803 F. Supp. 2d 1215, 1217 (W.D.
Wash. 2012) (applying Rule 12(b)(6) plausibility standard to resolve a Rule 12(c) motion).
ORDER

C1812793CC
PAGE- 3

ne of

1an

Ngs Is

A




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

claim is plausible where the plaintifpteads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allegéu onducting
this analyss, the Courtust accepthe complaint’s factual allegations as true and credit all
reasonable inferences arising from those allegati®ausders v. Browrb04 F.3d 903, 910 (9th
Cir. 2007).

B. Unlawful Termination in Violation of Public Policy

As a generalule, employees in Washington workvaill, meaning they canuit or be
fired for any reasarGardner v. Loomis Armored In®@13 P.2d 377, 379 (Wash. 1996). The t
of wrongful termination in violation of public policy is a narrow exception to theilatdoctrine.
White v. State929 P.2d 396, 408 (Wash. 1997o state a cause of action, the plaintiff must
pleadand prove that his or her termination was motivated by reasons that contravene an
important mandate of public policyBecker v. Cmty. Health Syk¢., 359 P.3d 746, 749
(Wash. 2015) (emphasis addethe Washington Stateupreme Court has outlined fdactual

scenarios that implicatbe wrongfultermination tortld. The four scenarios are:

(1) when employees are fired for refusing to comamtillegal act, (2) when
employees are fired for performing a public duty or obligation, such as s@myng
duty, (3) when employees are fired for exercising a legal right\abgge, such as
filing workers’ compensation claims, and (4) when employaes fired in
retaliation for reporting employer misconduct, i.e., whisl@ving !

Rose v. Anderson Hay & Grain C8368 P.3d 1139, 1142 (201&jting Gardner, 913 P.2d 377,
379. “Under each scenario, the plaintiff is required to identify the recognized publig potic
demonstrate that the employer contravened that policy by terminating the eaipldye

Plaintiff alleges that she was terminatéd retaliation for reporting employer

2 Defendant incorrectly analyzes Plaintiff's clairsing the analytical framework first
adopted by the Washington Supreme Cou@andner. 913 P.2d at 382 (adopting the called
“Perritt factors” to analyze “all public policy wrongful discharge tortsI’he Washington
Supreme Court hasnceheld that the Perritt factodo not applywhen, as here, a case alleges
one of the fourecognizectategories of wrongful termination in violation of public poli§ge
Martin v. Gonzaga Uniy425 P.3d 837, 843 (Wash. 2018) (citBecker 359 P.3d at 746).
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misconduct (Dkt. No. 141 at 6.) Plaintiffalsoalleges that shengaged in activities that further
Washington public policy, including “reporting corporate embezzlement, expasungjawful
sales scheme, and raising safety concerns about implantable medicalgnmoenleed in that
scheme.” [d.) Plaintiff additionally alleges that she “believed in good faith” that the conduct
reported Wwas improper, unlawful, and unethicalld) Plaintiff asserts that Defendant
terminated her employment as a resultegforting thisallegedmisconducto Mr. Viselli and
other corporate executive$d. at5-7.)

To state a claim for wrongful termination based on whislibeving, courts “generally
examine the degree of alleged employer wrongdoing, together with the reasesalsf the

manner in which the employee reported, or attempted to remedy, the allegeddudct

Dicomes v. State/82 P.2d 1002, 1006 (Wash. 1989). An employer’s reported misconduct ¢

involve “either a violation of the letter or policy [#] law, so long as the employee sought to
further the public good, and not merely private or proprietary interests, in repthréi alleged
wrongdoing.”ld. at 1008.

In reviewing the complaint, the Coudentifiesthe followingfactualallegations that
conceivablysupport Plaintiffs whistleblowing theory:

o Plaintiff told Mr. Viselli that her cevorker was stealing money from

Defendant by submitting fraudulent travel reimbursements.

o Plaintiff voiced conerns about the Sonoscape schetbeseveral of

Defendants senior executives. Plaintiffld these executives thahembers of her

team were using Mr. Chamber’s ultrasound equipment as part an enticement for

would-be customers to purchase SpaceOARRlaintiff also talked to these

3 In her response brief, Plaintdfso states that her claim is supported by “her refusal
commit an illegal act ... because Viselli was upset she would not support and participate ir
fraudulent scheme.” (Dkt. No. 14 at 8.) The complaint does not plaaiegethat Plaintiff was
terminated for refusing to commit an illegal déitst, the complaint does not allege that Plaint
refused to participate in the alleged scheme. Second, there are no factual afi¢atiBraintiff
was terminated because she refused to participate in the alleged scheme.
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executives about “the conflict of interest inherent in an employe®ugmenix

supplying complimentary disposable and implantable equipment.”

o Plaintiff “complained to Mr. Viselli about multiple issues including the

unlawful, off-label use of products by certain providers as well as possible

Medicare fraud by another péigian with whom Mr. Viselli worked closely and

separately.”
(Dkt. No. 11 at 25.)

These allegations, even accepted as true, denadtlethe Court to drava reasonable
inference that Defendargtaliated against Plaintiff for reporting the alleged misconduct. Firs
the complaint does not contain any allegations explaining how the misconductiRpoatited
violated the letter or policy of a specific lawregulation SeeDicomes 782 P.2d at 1008ee
alsoMartin, 425 P.3dat 844 (affirming summary judgment of wrongful termination tort
premised on a whistle-blowing theory where plaintiff failed to demonstrate hgiogen's
failure to install walpadding on basketball courts violated a clear mandate of public policy
articulated in a “court decision, statute, or regulation.”). It issafficient for Plaintiff to merely
allege that she “believed in good faith” that the conduct wasrtipgy, unlawful, and
unethical.”(Dkt. No. 11 at 6);seeMartin, 425 P.3d at 844 (“Even |[iplaintiff] truly believed the
unpadded walls posed a danger to students, this does not change the analysis, as the foc
whistle-blowing matters is on the employer’s level of wrongdoing,[plaiintiff's] actions to
address what he perceived as wrongddjng.

Second, the complaint does not contain sufficient factual allegations to demathstiraty
Plaintiff was reporting misconduct of Defendant, as opposédtendant’employees.
Plaintiff's misconduct allegatiapertain toherco-workers andVr. Viselli. (See generall{pkt.
No. 1-1.) It is not clear from the complaint how the alleged misconduct of Plaintifigockers
represented misconduct on the part of Defendant, such tivatifPt@an maintain her claim that
she reporteémployemisconductSeeMartin, 425 P.3d at 843 (wrongful termination in
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violation of public policy is implicatedwhere employees are fired in retaliation for reporting
employer misconducy.

In her response to Defendant’s motiordiemiss, Plaintiff addressed some of the
complaint’s deficienciesSee generall{pkt. No. 14.) For example, Plaintiff lists various statu
and policies that she believes were being violated by Defeaddrts employeesSéeDkt. No.
14 at 9-12.) However, the Court cannot consider these allegations because theyoartainetq
in the complaintSeeCervantes v. City of San DiegoF.3d 1273, 1274 (9th Cir. 1993) (noting
that a district court’s review of Rule 12(b)(6) motion is limited to the fdlgged in the
complaint). In its current form, the complaint does not contain sufficient atbegat plausibly
allege that Defendant retaliated against Plaintiff for reporting employer ndiscon

For those reasons, Defendant’s motion for judgment on the pleadings regarding
Plaintiff's wrongful termination in violation of public policy claim is GRANTED. Plirs
claim is DISMISSED without prejudice and with leave to amend. If Plaintiff detsfile an
amended complaint, she must plead additional allegations that demonstrate Defietataat
the letter or policy of a statute, regulation, or court decision, and that Defendesponsible
for the reported misconduct.

C. WLAD Gender and Age Discrimination

TheWLAD prohibits employers from discrimating againsany employeén either the
terms or conditions of employment on the basis of a protected characterisiding@ge and
gender. RCW 49.60.180)3lo state a prima facie claim for disparate treatment discriminatig
based on gender or ageplaintiff must show thahe orshe: (1) belongs to a protected cl42%,
was treated less favorably in thems or conditions of employmer{8) than a similarly situated
non{protected employee, and @iy substantially the same work as the nonpretect
comparatorSeeWashington v. Boeing Gdl9 P.3d 1041, 1048 (Wash. Ct. App. 2000) (citing
Johnson vDep’t of Social & Health Servs907 P.2d 1223, 1232 (Wash. Ct. App. 1996)

Plaintiff alleges disparate treatment discrimination based on her gamtiagdy
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Defendant (Dkt. No.14 at 78.) Plaintiff alleges thaDefendant’s stated reason terminating
her—that heraccess to Providence medical facilitresl been temporarily revoked—amounte

to discrimination because:

On information and belief, another Augmenix employee directly supervised by Mr.
Viselli had his access privileges revoked at a medical facility in CaliformikikeJ

Ms. Bye, his employment was not terminated. In fact, he received no dis@pline
all. In addition to being male, he was significantly younger than Ms. Bye.

(Id. at 6.) In addition, the complaint alleges that Mr. Viselli had also been tempaoestiticted
from accessing Providence medical facilitiéd.)(

The complaint plausibly alleges claims of disparate treatment discrimination basilse
of gender and age. For the purpo$establishing her claims, Plaintiff was a member of a
protected class based on her gender and age, and the alleged comparator wde bath ma
“significantly younger” than Plaintiff.I{.) The complaintplausiblyalleges that Plaintiff was
treated less favorably than the alleged comparat@nshe wagerminated fohaving her acces
to Providence’s medical facilities restrictedthe comparator waseither terminated nor
disciplinad for having his access restricted toredical facilityin California (Id.) The Court can
draw a reasonable inference that Plaintiff and the alleged comparator wiaidyssituated and
did substantially the same work based on the allegation that they weireotly supervised
by Mr. Viselli andwere bothrestricted from a medical facility.

Defendant argues thtte complaint “lacks factual detail sufficient to support a plausi
inference that the unnamed comparator was ‘similarly situated’ to Bye @y&atage or
gender motivated her termination.” (Dkt. No. 13 at 14.) Defendant goes on to list vaasoss
to question whether Plaintiff and the alleged comparator were similarly situatiedling that
Plaintiff was restricted from multiple medicadilities while the alleged comparator, accordin
to the complaint, was only restricted from one hospitdl) (

Defendant’s argumentould require the Court to make factual distinctions that are n(

proper at this stage of the proceedige Edwards v. in Park, Inc, 356 F.3d 1058, 1062
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(9th Cir. 2004) (noting that for federal discrimination claims “[t]he prima faa$e ¢s an
evidentiary standard, not a pleading requirement.Failure to adduce it may result in a later
loss at summary judgmentut failure to plead it does not support dismissal at the diitset.
(citation omitted) Plaintiff alleges that she was terminated because of something that also
happened to a younger, male colleague under the supervision of the same matiagevas
neither disciplined nor terminate8uchallegations are sufficient for tf@ourt “to draw a
reasonable inference that Defendant is liable for the misconduct allégeal,”"556 U.S. at 678.
That is especially true when considerthgtPlaintiff alleges tht she was one of Defendant’s
top sales representatives the month before she was termamatécdd never been written up,
counseled, or warned prior to being fir&dhatever its meritd)efendant’s argument is better
suited for summary judgment.

For those reasons, Defendant’s motion for judgment on the pleadings regarding
Plaintiffs WLAD claims is DENIED.
[11. CONCLUSION

For the foregoing reasorBefendant’amotion for judgment on the pleadings (Dkt. No.
13) is GRANTED in part and DENIED in part. If Plaintiff chooses to file an amended conpl
she must do so within 30 days of the issuance of this dfdiéed, the amended complaint shall
only include additional allegations regardimgr claim forwrongful termination in violation of
public policy as explained in this order.

DATED this 30th day of October 2018.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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