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. Whatcom County et al
THE HONORABLE JOHN C. COUGHENOUH
UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE
STEVEN L. KAYSERand GLORIA YOUNG, CASE NO.C18-14923CC
individually and as husband and wife,
ORDER
Plaintiffs,
V.

WHATCOM COUNTY, a political subdivision
of the State of WashingtoBAVID S.
McEACHRAN, Prosecuting Attorney for
Whatcom County, and ERIC J. RICHEY,
Assistant Prosecuting Attorney for Whatcom
County,

Defendant.

This matter comes before the Courtefendants' motion to dismiss Plaintiffs’
complaint for failure to state a claif@kt. No. 9). Having thoroughly considered the parties’
briefing and the relevant record, the Court finds oral argument unaegessl herebBEBRANTS
the motion for the reasons explained herein.

l. BACKGROUND

Plaintiffs are amarried couplevho reside in Whatcom County. (Dkt. No. 1-Their

! Defendants McEachran and Richey shall be referred to collectivéDefsndant
prosecutorswhere appropriate.
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home consists of a residential building adarehouse with boarded windowswhich Plaintiff
Kaysermaintains an office(ld.) On February 18, 201®laintiff Youngsaw a unkempiman
later identified as Mark Adamaitempting to enter the warehouse without knocking and
attemptingto look through the warehouse’s windowsl.  Plaintiff YoungcalledPlaintiff
Kayser, who was in his office, to ask whether he was expecting anyone andytdinoff
Adams’ attempts to enter the warehausk) Adams returned to his caragkedjust inside the
entry gate of the propergway fran the buildings, and retwed an uni@ntified object before
againattempting tceenter the warehousg@d.)

Plaintiff Youngcalled out to Adamswvho approached her, asked if she was married t
Plaintiff Kayser, and handed her papeld.)(Plaintiff Kaysercame out of his office and
confronted Adams.ld.) Adams handed Plaintiff Kayser papers and then refused to leave th
property. (d.) During the ensuing confrontation, Plaintiff Kayser retrieved a shotgdifir@d
three times into the airld.) Adams I the property and caltethe Whatcom County Sheriff's
Office to report that Plaintiff Kayser had fired at him and his d¢dr) Plaintiff Kayser was
arrested and charged with assault in the second degree while armed with aveeadiy. Id.)

Prior totrial, Plaintiff Kayser’s attorney requested thia State disclose exculpatory
evidence.Id.) Defendant prosecutors did not discleselence that Adams, a process server,
had previously caused those he was seraraall law enforcement or act to defethemselves
due to his appearance and bizarre behava. Rlaintiff Kayser was convicted and sentenced
serve 39 months in prisorid() Plaintiff Kayser posted his appeal bond, and his case was
reversed on appeal and remanded for a new tidg). (

Defendant prosecutoesdected to retry Plaintiff Kayserd() In October 2016Rlaintiff
Kayser’'scounsel discovereevidence ofAdams’ priorbehavior through a request for public
informationdirected tathe Whatcom County Sheriff'sffice and theWhatcom County
Prosecuting Attorney’s fiice. (Id.) After Defendant prosecutors refuseddismiss the charge
against Plaintiff Kaysehis counsetequested andias granted leave by the court to present
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witnesses to Adams’ pridrehaviorat trial. {d.) Defendant prosecutors then dismissed the
charge against Plaintiff Kayser with prejudigel.)

Plaintiffs broughta42 U.S.C.8 1983 civil rights action for damagagainst Defendants
in state court.I¢l.) Plaintiffs alleged thaDefendant prosecutors deniethintiff Kayser his rights
to due process and a fair trial when they failed to disclose exculpatory evidema@tion of
Brady v. Maryland373 U.S. 1194 (1963)ld.) Plaintiffs also alleged that Defendant Whatcon
County is liable for the viations of Plaintiff Kayser'sonstitutional rights undévionell v.

Dep't of Soc. Servs. of City of New Y,0B6 U.S. 658 (1978)ld.) Plaintiffs further alleged thaf
Defendant prosecutors maliciously prosecuted Plaintiff Kayser without peobaib$e itight of
the exculpatory evidence in their possessith) (

Defendants removed tloase to this Court (Dkt. No. 1), and now move to dismiss
Plaintiffs’ complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). (Dkt. No. 9.)

. DISCUSSION

A. Federal Rule of Civil Procedure 12(b)(6) Legal Standard

The Court may dismiss a complaint that “fails to state a claim upon which relief can
granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, a complaint must conta

sufficient factual matter, acpted as true, to state a claim for relief that is plausible on its fag

be
n

e.

Ashcroft v. Igbal556 U.S. 662, 677-78 (2009). A claim has facial plausibility when the plaintiff

pleads factual content that allows the court to draw the reasonable inferdribe thefendant is
liable for the misconduct allegeldl. at 678. A plaintiff is obligated to provide grounds for his
her entitlement to relief that amount to more than labels and conclusions or &fomecitation
of the elements of a cause of actiBell Atl. Corp. v. Twomb|y650 U.S. 544, 545 (2007).
“[T]he pleading standard Rule 8 announces does not require ‘detailed factgafiafis,” but it
demands more than an unadorned, the-defendant-unlawariigedme accusation.lgbal, 556
U.S. at 678.

I
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B. Violation of Brady v. Maryland

“[T]he suppression by the prosecution of evidence favorable to an accused upon rg
violates due process where the evidence is material &tigeilt or to punishment, irrespective
of the good faith or bad faith of the prosecutidBrady, 373 U.S. at 87.

A prosecutor’s decision not to preserve or turn over exculpatory materiak befor
trial, during trial or after conviction is a violation of due process uriglady v.
Maryland,373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). It is, nonetheless,
an exercise of the prosecutorial function and entitles the prosecutor to absolute
immunity from a civil suit for damages.

Broam v. Bogan320 F.3d 1023, 1030 (9th Cir. 2003).

Plaintiffs’ complaintalleges that evidence of Adams’ prior behavior “was exculpatory i

nature . . . which the Defendants were required to divulge and provide to Plaintiff Stexsar K
and his attorney prior to the firstdti” (Dkt. No. 1-1 at 7accord id at10-11.)Plaintiffs
contend that Defendant prosecutdasiure to disclose the evidence violatBthintiff Kayser's
federal constitutional rights, and therefore “all the Individual Defendaetfiable to Plaintiffs,
pursuant to 42 U.S.C. 1983, for compensatory and punitive damagest {2.)The
complaint’s factual allegations underlying Plaintiffs’ claim for civil damageteu§ 1983
pertainsdely to Defendant prosecutofsilure to disclose exculpatory evideniceviolation of
Brady. Defendant prosecutors’ failure to do so is “an exercise of the prosecutorial function,]
therefore they are absolutely immune from Plaintiffs’ clasrcurrently pledSee Broam320
F.3d at 1030.

Plaintiffs briefly argue thabefendants Whatcom County and B&chrerare not entitled
to absolute immunity, as Defendant Whatcom County is a govermngitytand Defendant
McEachren wasnly named in his official capacityDkt. No. 12 at 8) (citindg<entucky v.
Graham 473 U.S. 159, 166-67 (198%)barra v. Rend hunderbird Mobile Home Vill.723
F.2d 675, 681 (9th Cir. 1984 plaintiffs’ complaint assertea claim for compensatory and
punitivedamagesinder 8§ 198&gainst all the Individual Defendants.” (Dkt. No.Lat12.)To

the extenthis claim was broughégainst Defendant McEachraemhis individual capacityit is
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barred by absolute immunity as discussed akdeéendanWhatcom County’s liabilityasa
governmentaéntity and Defendant McEachrerliability in his official capacity ar@roperly
analyzedn the context oPlaintiffs’ Monell claim, discussed belowonell, 436 U.Sat690-91
(discussing liability of local governing bodies under § 19&3gham 473 U.S. at 166-67
(stating that official capacity suigeenerally are a means to plead an aciigainst an entity of
which the official is an agent

Therefore, Defendants’ motion to dismiss is GRANTED on this groRiadhtiffs’

§ 1983claim againsDefendant prosecutors for compensatory and punitive darfagésgir
allegedBradyviolationis DISMISSEDwithout prejudice and with leave to amend.

C. Liability of Defendant Whatcom County

“[A] local government may not be sued under § 1883n injury inflicted solely by its
employees or agentdVionell, 436 U.S. at 694Rather, a locajovernment is liable under § 19§
“when execution of a government’s policy or custavhether made by its lawmakers or by
those whose edig or acts may fairly be said to represent official policy, inflicts the irijudy.
“Local governing bodiegherefae, can be sued directly under § 1983 for monetary, declara
or injunctive relief where . .the action that is alleged to be unconstitutional implements or
executes a policy statement, ordinance, regulation, or decision officialyeatiand
promulgated by that body'officers” Id. at 690.

A plaintiff alleging a8 1983 violatiormay establish a local government’s liability
“prov[ing] that a city employee committed the alleged constitutional violation pursuant to &
formal governmental policy or a longstanding practice or custom which caestihe ‘standard
operating procedure’ of the local governmental entiBjllette v. Delmore979 F.2d 1342, 1344

(9th Cir. 1992)internal quotations omitted):Proof of a single incident of unconstitutional

2 A plaintiff may also establish thanh individual with final policy-making authority
committed the constitutional tort and therefore theoaatonstituted an act of official
governmental policy, dhatan official with final policymaking authorityatified a
subordinate’s unconstitutional act or decisi®aeGillette, 979 F.2d at 1346—47. Plaintiffs do
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activity is not sufficient to impose liability und®&tonell, unless proof of the incident includes
proof that it was caused by an existing, unconstitutional municipal policy, whidy aln be
attributed to a municipal poliayaker.”City of Oklahoma City. Tuttle 471 U.S. 808, 823-24
(1985) see Trevino v. Gate99 F.3d 911, 918 (9th Cir. 1996) (quoti@dlette, 979 F.2d 1346)
(noting thatthat to establish custom, plaintiff must show “that his injury resulted from a
permanent and wedflettled” practice)

In this case, Plaintiffargue that Defendant Whatcom County is liable uivianell
becausét “implemented or tolerated plainly inadequate policies, regulations, practicgems,
training, supervision, and/or discipline” regarding the dmate ofBrady material. (Dkt. No. 1-1
at 12.)But Plaintiffs’ claimis extrapolated frorbefendant prosecutdrallegedfailure to
discloseBrady materialin Plaintiff Kayser’'scriminal proceedings SeeDkt. Nos. 11 at5-9,
13.) Plaintiffs have not citeainyotherinstancesn which Defendant®r their officials or
employeewvrongfully suppresseBrady material (SeeDkt. Nos. 1-1 at 12-15, 12 at 6-8hey
alsohave not providedther factual allegations substantiatthgir as®rtionthatDefendant
prosecutorsfailure to discloséBradymaterial in this caseesulted fronmeithera formal policy of
Defendant Whatcom County or a longstandangctice or custom rising to the level of a
“standard operating procedurdld.); seeGillette, 979 F.2cat 1346.Plaintiffs’ allegations
concerningdefendant prosecutdrailure to disclosdBrady material inthis casecoupled with
the conclusory allegation that such failuratigibutable to golicy implemented by Defendant
Whatcom Countyr lack thereqfis insufficient to establish a plausible claim that Defendant
Whatcom County is liable und&tonell. Seelsmail v. Cty. of Orange917 F. Supp. 2d 1060,
1072 (C.D. Cal. 2012pff'd, 676 F. App’x 690 (9th Cir. 2017).

Because the Court concludes that Plaintiffs’ complaint lacks sufficietuialeadlegations

to establish a plausible claim that Defendant Whatcom County is liable Modet|, the Court

not allege thaDefendant Whatcom County is liable under either of these thed@®s.generally
Dkt. Nos. 1-1, 12))
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declines to reach the parties’ arguments regarding whether Defédtdatdom County has
authority to direct state prosecutors to discBsady material or otherwise comply with their
constitutional obligationsSeeDkt. Nos.9 at 6-8, 12 at 6, 13 at 2-33imilarly, the Court notes
thatalthoughPlaintiffs argue that Defedant Whatcom County must have a policy ensuring
communicatiorof Brady material between theh®riff's Office and the Prosecutingttrney’s
Office, (Dkt. No. 12 at 7), the Supreme Court has held that prosetiztoes‘a duty to learn of
any favorable evience known to the others acting on the governradaghalf in the case,
including the police” and that prosecutors remain responsible for disclBsadg evidence
regardless of whether police investigators inform tleésuch evidenceKyles v. Whitley514
U.S. 419, 437-38 (1995).

Therefore, Defendants’ motion to dismiss is GRANTED on this ground, and P#intif
claim that Defendant Whatcom County is liable uridenell for the actions obefendant
prosecutorss DISMISSED without prejudice and with leato amend.

D. Malicious Prosecution

A state prosecutor acting within the scope of his or her duties in initiating or pursuin
criminal prosecutioms absolutely immune from civil suifer malicious prosecutioarising
under common law & 1983 Seelmbler v. Pachtmamd24 U.S. 409, 421-29 (197@gviewing
absolute prosecutorishmunity from malicious prosecution suits at common, land holding
that same itfmunity appliego claimsbrought pursuant to 8 198®laintiffs bring a common law
claim of malicious prosecution against Defendant prosecitalieging thatheylacked
probable causand acted with malice ifinstigating and continuing” criminal proceedings

againstPlaintiff Kayserin light of the exculpatory evidenaenderlyingPlaintiffs’ Brady claim.

3 Plaintiffs do not distinguishetween théefendant prosecutoesd Defendant
Whatcom County(Dkt. No. }1 at15-16.) Because this claim focuses exwialy on Defendant
prosecutordlitigation actionsand does not allegetheory of liability against Defendant
Whatcom County, the Couassumes that this claim is allegaalely againsDefendant
prosecutors.
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(Dkt. No. 1-1 at 15-16.) Defendant prosecutors’ actinrigistigating and continuing” criminal
proceedings areithin the scope atheirduties in fnitiating a prosecution and in presenting th
State’s casé and theréore are accorded abkde immunity from Plaintiffs’'malicious
prosecutiorclaim. See Imbler424 U.S. at 421-29herefore Defendants’ motion to dismiss is
GRANTED on this ground, and Plaintiffs’ claim of malicious prosecution is DESBHD
without prejudiceand with leave to amend
[11. CONCLUSION

For the foregoing reasorBefendantsimotion to dismiss (Dkt. No.)9s GRANTED.
Plaintiffs’ complaint Dkt. No. 1-1) is DISMISSED without prejudice and with leave to amend.
Fed. R. Civ. P. 15(a). If Plaintiffs choosefile an amended complaint, they must pleathey
are ableadditionalfactualallegations to cure the deficiencies identified in this order. The
amended complaint must be filed within 30 days of the issuance of this order.

DATED this 3rd day ofDecember 2018

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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