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1 THE HONORABLE JOHN C. COUGHENOUR
2
3
4
5
6
7 UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
8 AT SEATTLE
9 || CONSORTIUM OF SERVICES CASE NO.C19-0750JCC
10 INNOVATION A/K/A/ CSI,
ORDER
11 P|a|nt|ﬁ,
V.
12
MICROSOFTCORPORATION
13
Defendant.
14
15
16 This matter comes before the Court on Defendant’s motion to dismiss (Dkt. No. 21
17 || Plaintiffs amended complaint (Dkt. No. 20). Having thoroughly considered the parties’ brigfing
18 || and the relevant record, the Court finds oral argument unnecessary andGiRAWySthe
18 || motion for the reasons explained herein.
2C || 1. BACKGROUND
21 The following factual allegations ataken from Plaintiff'sfirst amended complaint and
22 || the many exhibits attached therétBlaintiff is aforeign corporation chartered and
23
24 1 When considering a motion to dismiss, the Court may consider documents attached to
the complaint without converting the motion into one for summary judgroeited States v.
23 || Ritchie 342 F.3d 903, 908 (9th Cir. 2003). The Court is “not required to accept as true
26 conclusory allegation which are contradicted by documents referred to in theacarhpl
Steckman v. Hart Brewing, Ind43 F.3d 1293, 1295-96 (9th Cir. 1998).
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headquartered in Riyadh, Saudi Arabld. &t 2.)Plaintiff is a privatelyowned, diversified
company it is not an educational institutimr government agencyld( at 3.)In 2013, Plaintiff
sought to provide training services for Microsoft Office Specialist (31and Microsoft
Technology Associate (“MTA”) certificates in Saudi Arabial.Y The MOS and MTA
certificates consist of a limitlicense to use the programsd a testing service and certificatio
examination procesg§SeeDkt. Nos. 20-3 at 3, 26-at 6-8.)

In February 2013, Microsoft Arabia Co., Ltd., a wholly-owned subsidiary of Defendd
named Plaintiff its exclusive authoea partnein Saudi Arabia.$eeDkt. No. 20 at 3.)
Microsoft Arabia sent the Technical and Vocational Training Corporatiod ") of Saudi

Arabia a lettethatstatedPlaintiff was “the only authorized partner of Microsoft Arabia Co. L

S

ANt,

d.

in Kingdom of Saudi Arabia in . . . Management, Marketing, organization and operation ofj. . .

[MOS and MTA]” for a five-year period beginning on January 1, 2038eDkt. No. 201 at 2-
3.) In March 2013, Certiport, a business of NCS Pearson, Inc. thatlosvMOS delery and
testing service, sent a letter to TVTC stating that Plain&ff been named as the provider of
MOS and MTA exams for Saudi Arabia. (Dkt. Nos. 20 at 3, 20-2 at 4.)

On June 22, 201Plaintiff met with Samir Nomarthe President of Microsoft Aradoi
Ayman Al-Takrori, and Ahmad IssaSéeDkt. Nos. 20 at 5; 26-at § 8-9.)The parties agreed
that TVTC governed all professional certifications in Saudi Arabia, thattiflamas the
“Exclusive Microsoft Academy Service Partner,” and fRkintiff was asked to place “a
minimum order of 1,000 Volume Licenses.” (Dkt. No. 20 atéeDkt. No. 20-6.) On June 24,
Plaintiff sent an application and agreement of sale on credit to ALFalak Electronic Equipm
and Supplies Company. (Dkt. Nos. 20 at 4, 20-4 &t.)he same day, Plaintiff submitted an
order to Al Falak fod,000 MOS CertSitePack volume licenses, with payment due by the e
April 2014 and with “Delivery within One Week.” (Dkt. Nos. 20 at 4, 20-5 & Refendant was

2 Plaintiff asserts that it was the purchaser, Al Falak was the distributoeaiices of
Defendant’s software, and Defendant was the suppBeel¥kt. No. 20 at 4.) Plaintiff further
asserts that it communicated directly with Defendant and Defenditsd representatives”

ORDER
C190750JCC
PAGE- 2

ent

nd of




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

not involved in the dicussions between Plaintiff and Al Fgl@édeeDkt. No. 20-23 at 6), and

Plaintiff ultimately purchased the licenses from Al FalgkeDkt. Nos. 20-4, 20-5, 20-12).
On June 25, 201 Microsoft Ireland Operations Limited sent an emailY¥orC and

Plaintiff regarding therder for 1,000 volume license&deDkt. No. 20-7) The details of the

confirmation listed TVTC as the custonardPlaintiff as a channel partndtd. at 7.)Plaintiff

subsequently sent an email to Issa stating that “the dealdsbe done with the eLearning Dept

not with thelT,” and Issa responded that the change would be miadat 6.)

Plaintiff asserts thahe confirmatiorused “fake or invalid email addresses to manipul
the orderig process and defraud” Plaint#hd Isted TVTC as the customgr circumvent
Defendant’s internal policgf sellingvolume licenses only to governments or academic
institutions. GeeDkt. No. 20 at 6.) Plaintiff further asserts that it was told that the volume
licenses would be sent Riaintiff “according to the agreement with Microsoft appointed [sic]
distributor, Al Falak.” [d.)

On December 24, 2013, Microsoft Arabia signed a cooperation agreement with TV/]
which stated thatlicrosoft Arabia “representSlobal Microsoft in” SaudArabia. (Dkt. No. 20-
8 at 2.)Microsoft Arabia and TVTC agredatat TVTC would authorize Plaintiff to handle
matters pertaining to the MOS certification procélsk at 3.) Plaintiff asserts that the
cooperation agreement precludeftom deliveringor slling MOS exams in Saudi Arabia
during the six months following its purchase of the volume licenSeeDkt. No. 20 at 6-7.)

On the same day, TVTC and Plaintiff entered into an operation and markgtegment

ate

Ic,

which stated that Plaintiff was in chargé“physical, organizational, and operational obligations

resulting from execution of this agreement . . . as required for executing the” atomper

agreement between Microsoft Arabia and TVTOkt. No. 20-9 at 3.) The operation and

about the purchase, and that one of Defendant’s local representatives assutiécblylamail
“that the material and exams . . . was available now for 5 of the 9 core curricudunoald be
ready by October 2013 at the latesttfee balance of the curriculumfd( at 4-5.)
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marketing agreemenesforth TVTC’s obligation to manage certificate training centers and
Plaintiff's obligations to provide TVTC with certificate tests;topdate software, and other
marketing and logistical suppor&de idat 3-5.)

In February 2014Rlaintiff presented VTC with “free MOS vouchers” Plaintiff obtaine
through Certiport. (Dkt. No. 20 at 7.) The vouchers were used for examinations held durin
education exhibition, and many applicants fail&keeDkt. No. 20-10 at 3.) TVTC was
dissatisfied by the low pasate, noted that the certification program’s launch had been
significantly delayed due to “the non-availability of the product,” and identiBedral other
issues with Plaintiff's handling of the launch. (Dkt. No. 20-10 at 3P41)C requested that
Plaintiff conduct trainings on a newer version of Microsoft Office, provide additional
instructional content, secure effective training tests, and provide TVTC withhlauncic
marketing plans within 10 business dayked idat 4.)

On March 2, 2014, Al Fala&sked Plaintiff to confirm its outstanding balan@eeDKkt.
Nos. 20 at 8, 20-11 at 10.) Plaintiff disputed the balance bettehemk beerold that the
certification tests were not readageDkt. No. 20-11 at 8-9.) In September 201jRiff
conditionally confirmed its outstanding balance with Al Falak, stating that it was stibjec
receiving its order “with a validity date not less than 12 months from the datesofingc. . . .”

(Dkt. Nos. 20 at 8, 20-12 at 1.)

In December 2014, Microsoft Deatdand GmbH held a call with Plaintiff and Certipor

(SeeDkt. Nos. 20 at 8-9, 20-13The parties agreed that “the relaunch of the Arabic exams”
would occur on December 18, 2014, that the “CIC exam” would be launchef@etmidarythat
Plaintiff was in he process of “localizing the practice tgsénd that‘[n]o stakeholder feels
there are pending risks to our deployment / launch d&ee&l¥kt. No. 20-13 at 3—4he email

was the “official sigroff on the remaining items prior to the launch with TVTQd:. @t 3.)

In February 2015, Certiport emailed Plaintiff “to confirm that [Plaintiff] iseed access

to the VL portal 1000 MOS site licenses that includes 500,000 MOS exams availableftor u
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TVTC . ... [T]hese site licenses were available in the portal sin@6thef June 2013 (Dkt.
Nos. 20 at 9, 20-14 at 5.) Certiport attached a description of the order which listed TYREC 4
customer and an orddateof June 26, 2013SeeDkt. No. 20-14 at 5.plaintiff asserts that the
order date is inaccurate and that it had not been told that the volume licenses iadsie gpreor
to Certiport’s email(SeeDkt. No. 20 at 9-10.)

During March 2015, Plaintiff and Al Falak communicated with Microsoft Arabia abo
confirming the validity of thevolume licensefor “12 months after the date the codes are
received and acknowledged by [Plaintiff] from MicrosofSegDkt. Nos. 20 at 10; 20-1a&t 4-

5; see alsdkt. Nos. 20-16—20-18Microsoft Arabiastated that the MOS volume licenses
could be extended to the end of December 2015, subject to a renewal order of 500 licens{
before the end of June 2015. (Dkt. No. 20-15 at 4.) On March 11, R@istiff disputedhat it
had received access codes for the volume licenses and requested a “stidigrgeriod”
instead of an extension. (Dkt. Nos. 20 at 10, 20-16 &laintiff received an order and access
codes during March 20155¢eDkt. Nos. 22 at 9, 11; 20-28 at 5.)

In April 2015, Plaintiff agreed to pay Al Falak $250,000 over 18 months. (Dkt. Nos.
12, 20-21 at 3.) In May 2015lfowing substantiahegotiationdetweerPlaintiff and Saima
Adney, a Senior Regional Director EMEA with Microsoft Learnifxgperiences(seeDkt. Nos.
20 at 12 — 13, 20-23—20-24n agreement was reacheSle€Dkt. Nos. 20 at 13-14, 20-25-2(
30.) Under the new agreement, Plaintiff’'s volume licenses would expire on June 30, 2015
Plaintiff would place an order for 500 new upole licensesn May 2015; following theviay
2015 orderCertiport would provide Plaintiff witladditional exams for licenses set to expire g
June 30, 2016; Certiport would provide Plaintiff with 250 volume licenses set to expire on
30, 2016; and on January 1, 2016, Certiport would provide Plaintiff with 250 volume liceng
to expire on December 31, 2016e€Dkt. Nos. 20 at 14, 20-30 at 2, 20-31.) In a confirmation
email sent on May 14, 2015, Plaintiff's Vice President of Business Developisteadt TVTC as
the customeand “Moustafa Kadous mkadous@thinkcsi.com” as the contact pesssKt.
ORDER
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No. 20-31 at 4.) On May 15, 2015, Plaintiff submitted an order for 500 volume licenses to
Falak. SeeDkt. Nos. 20 at 15, 20-32—-20-34.)

On May 2016, TVTC sent Microsoftrabia a letter stating that TNC was considering
whether to retain Plaintiff as its sole provider of MOS certification andestong that Microsoft
Arabia provide information about licenses it distributed “during the six monthegeetto the
license . ...” (Dkt. Nos. 20 at 15-16, 20-36 at 1-2.) On October 20, 2016, after not receiv
response, TVTC sent a letter to Microsoft Arabia directing it to not condestrgl business in
Saudi Arabia without obtaining licenses from TVTGeéDkt. Nos. 20 at 16, 20-37 at 2.) On
July 2, 2017, TVTC and Plaintiff agreed to terminate their operation and marketasgrent.
(SeeDkt. Nos. 20 at 16-17, 20-38 at2l}-Plaintiff alleges that TVTC advised it tHdtcrosoft
Arabiahad been conducting direct MOS business in Saudi Arabia in violation of TVTC and
Plaintiff's operation and marketing agreemeBe¢Dkt. Nos. 20 at 16-17.)

On January 12, 2018, Certiport told Plaintiff that “Microsoft Volume Licensingiexa
are only for educational institutions or governmental organizations,” not private gi@spand
that the prior volume license orders had been “for TVTC and [were] delivered . . . to the
customer as requested by Microsoft.” (Dkt. No. 29-30 ae8pDkt. No. 20 at 17.) Plaintiff
asserts that the email demonstrates that Defendant was never able to delimerlic@nses yet
forced Plaintiff to pay for several orders it never receivdeDkt. No. 20 at 17.)

In February 2018, TVTC told Plaintiff & it had not received the volume licenses or
“entered into any agreement with any vendor promoting professional @iific (Dkt. No.
20-40 at 3seeDkt. No. 20-41.) Plaintiff asserts that TVTC sought “a formal reply and
clarification from Microsoftand Certiport,” (Dkt. No. 20-40 at 3), and upon receiving none,
froze Plaintiff's certification activities in Saudi Arabia. (Dkt. No. 20 at Th)February 27,

2019, Certiport provided Plaintiff with the email addresses and phone numbers adsuithate
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the volume license ordersS¢eDkt. Nos. 20 at 18-19, 20-42 at 3—4, 20-43 atRlaintiff
asserts that the email addresses and phone numbers are “fake” or unknown tb Baedikt.
No. 20 at 18-19.)

Plaintiff filed its initial complaint on May 17, 2019, ams amended complaint on
August 30, 2019, bringing claims for fraud, breach of contract, and violation of the Washin
Consumer Protection Act (“CPA”), Wash. Rev. Code 8§ 18186q (SeeDkt. Nos. 1, 20.)
Defendant moves to dismiss Plainsfimended complaint. (Dkt. No. 21.)

. DISCUSSION

A. Motion to Dismiss Legal Standard

A defendant may move for dismissal when a plaintiff “fails to state a claim upoh wh
relief can be granted.” Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, aasamplst

contain sufficient factual matter, accepted as true, to state a claim fothraties plausible on itg

face.Ashcroft v. Igbgl556 U.S. 662, 677—78 (2009). A claim has facial plausibility when the

plaintiff pleads factual content that allowg court to draw the reasonable inference that the
defendant is liable for the misconduct allegeldat 678. Although theaurt must accept as trug
a complaint’'s wellpleaded facts, conclusory allegations of law and unwarranted inferenceg
not defeat an otherwise proper Rule 12(b)(6) motasquez v. L.A. Cty487 F.3d 1246, 1249
(9th Cir. 2007)Sprewell v. Golden State Warrio56 F.3d 979, 988 (9th Cir. 2001). The
plaintiff is obligated to provide grounds for theintittement to relief that amount to more than
labels and conclusions or a formulaic recitation of the elements of a cause rofEBefiétl.
Corp. v. Twombly550 U.S. 544, 545 (2007). “[T]he pleading standard Rule 8 announces d
not require ‘detaild factual allegations,’ but it demands more than an unadornedetéiedant

unlawfully-harmedme accusation.lgbal, 556 U.S. at 678. Bmissal undeRule 12(b)(6) “can

3 Certiport stated that thiune 26, 2013 volume license order confirmation email was
sent to sami@tvtc.gov.sa and that the May 20, 2015 volume license order and December
2015 volume license order confiation emails were sent thakous@thinkcsi.comSgeDKkt.
Nos. 20 at 18-19, 20-42 at 3-4.)
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[also] be based on the lack of a cognizable legal theBalfistreri v. Pacifica Polte Dep’t 901
F.2d 696, 699 (9th Cir. 1988).

B. Defendant as Proper Party

“It is a general principle of corporate law deeply ingrained in our economiegad |
systems that a parent corporation (so called because of control through owneasioihef

corpaation’s stock) is not liable for the acts of its subsidiarieited States v. Bestfoqds24

U.S. 51, 61 (1998A “rare exception” to this principle is the doctrine of piercing the corporate

veil, which may be “applieth the case of fraud or certamther exceptional circumstances . . .
and [is] usually determined on a cdseease basis.Dole Food Co. v. Patrickse®»38 U.S. 468,
475 (2003).To determine whether the corporatgity should be disregarded, courts look to
three faodrs: “the amounof respect given to the separate identity of the corporation by its
shareholders, the fraudulent intent of the incorporators, and the degree of injusideovighe
litigants by recognition of the corporate entitidborers Clean-Up Contract Admin. Tr. Fund
Uriarte CleanUp Serv., InG.736 F.2d 516, 524 (9th Cir. 1984) (citisBgymour v. Hull &
Moreland Eng’g 605 F.2d 1105, 1111 (9th Cir. 1979)).

Defendant moves to dismiss Plaintiff's complaint for failureame the proper
defendant, as Plaintiff's allegations concern actions taken by Defendab$sliaries which are
not attributable to Defendant and Plaintiff has not alleged facts sufficientifg pisrcing the
corporate veil(SeeDkt. No. 21 at 11-12In response, Plaintiff does not direct the Court to
allegations in the complaint establishing Defant’s direct involvement in the actions

underlying Plaintiff's claims.geeDkt. No. 24 at 2, 7-9*)instead, Plaintiff firstalleges that

4 Plaintiff cites Exhibit 8 othecomplaint for the proposition that Plaintiff “had an
agreement to acquire volume licenses directly from [Defendant] . . . . Timedicense
agreement does not list any of [Defendant’s] subsidiaries as parties togamangt.” (Dkt. No.
24 at 2.) Exhibit 8 of the complaint is the cooperation agreement between Microesot And
TVTC. (SeeDkt. No. 20-8.) The “Microsoft School 3 Order Confirmation Notice,” which
includes the quote “...thank you for placing your order with Microsoft” cited by#ffawas
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[Defendant] ntentionally contracted with [Plaintiff] through [Defendant’s] subsidgati@d. at
8) (citingMorgan v. Burks611 P.2d 751, 755 (Wash. 198®)aintiff's cursoryargumen,
unsupported by citation factual allegationset forthin the complaintjs insufficient to
establish a plausible claim thHaefendant intentionally used its subsidiaries to violate a duty
owed to Plaintiffor thatthe corporate veil should be pierc&teMorgan 611 P.2d at 755
Laborers Cleandp, 736 F.2dat524.

Second, Plaintiff “contends that Microsoft Arabia and any other subsidiary imvivlve
the contracting with [Plaintiff], was acting as [Defendant’s] alter edgeeDkt. No. 24 at 8.Jo
support a clainof alter ego liability, Plaintiff must establish th{a) “there is such unity of
interest and ownership that the separate personalities [of the two entitieaproéxist and (2)
that failure to disregard [their separate entities] would result in fraud otiagitioe v. Unocal
Corp,., 248 F.3d 915, 926 (9th Cir. 2001) (quotignerican Telephone & Telegraph Co. v.
Compagnie Bruxelles Lambe@4 F.3d 586, 591 (9th Cir. 19963eCalvertv. Huckins 875 F.
Supp. 674, 678 (E.D. Cal. 1995) (stating the first prong as requiring a showing that ttie pa
corporation controls its subsidiary “to such a degree as to rédraktter the mere
instrumentality of the formét). Plaintiff points to its allegationhat Defendantnot its
subsidiaries, created and owned the volume licenses at issue in this case aradefdrtimeil
policy of sellingvolume licensesnly to educational institutions and governmental entiti®se(
Dkt. No. 24 at 9.) These allegations do not showBDtEiéndant exerciseslich control over its

subsidiaries as to render themere instrumentalitiesr thattreating Defendant and its

sent to Plaintiff by Microsoft Ireland Operations Limited and is attachedtabiE7 of the
complaint. GeeDkt. Nos. 207 at7-9, 24 at 2.)

The Court notes that the facts section of Plaintiff's complaint also alleges that
Defendant’s subsidiaries “were acting as the apparent agents on behalf oadeér
defendant was aware of and controlled its subsidiaries [sic] actiefendant’s subsidiaries
held themselves out as agents of defendant . . . .” (Dkt. No. 24Bacaysdlaintiff's claims
appear in the fact section of its briefeé id), and Plaintiff does not support these claims with
substantive argumensde genally id.), the Court declines to address them.
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subsidiaries as separate entities would result in fraud or injuSeegnocal 248 F.3d at 926;

Calvert 875 F. Supp. at 678. Absent these showings, Plaintiff has not established a plausible

claim thatDefendant may be held liable for its subsidiaries’ actions under thegtig¢heory of

liability .

In sum,the factual allegations in Plaintiff's complaint do not establish a plausible cldi

thatDefendantis liable for the alleged condughderlying Plantiff's claims in this actionSee
Igbal, 556 U.S. at 678 Therefore, Plaintiff has failed to state a claim upon which relief can
granted SeeFed. R. Civ. P. 12(b)(6).
[11.  CONCLUSION

For the foregoing reasornBefendant’s motion to dismigBkt. No. 21 is GRANTED.
Plaintiff's first amended complaint (Dkt. No. 20) is DISMISSHDaintiff shall file an amended
complaint curing the defects identifibgt the Court no later than 14 days from the date this o
is issuedFailure to do so may result in dismissal of this action without prejudice.

DATED this 30th day of October 2019.

|~ 667 o

John C. Coughenour
UNITED STATES DISTRICT JUDGE

5 As Plaintiff hasfailed to establish that Defendant is a proper party to this aetidhis
time the Court does naddresswhether Plaintiff's claims for fraud, breach of contract, and
violation of the CPA are subject to dismissal under Rule 12(b}%6eXkt. No. 20 at 19-23.)
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