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Major General  Eric W. Crabtree

   
   
   

 1                    UNITED STATES DISTRICT COURT
   

 2                WESTERN DISTRICT OF WASHINGTON
   

 3                           AT TACOMA
   

 4   MARGARET WITT, Major,            )
                                    )

 5          Plaintiff,                )
                                    )

 6      v.                            )
                                    )

 7   UNITED STATES DEPARTMENT OF THE  )
   AIR FORCE; ROBERT M. GATES,      )  NO. C06-5195-RBL

 8   Secretary of Defense; MICHAEL B. )
   DONLEY, Secretary of Department  )

 9   of the Air Force, Colonel;       )
   JANETTE L. MOORE-HARBERT,        )

10   Commander of the 446th           )
   Aeromedical Evacuation Squadron, )

11   Colonel; McChord AFB,            )
                                    )

12          Defendants.               )
   _________________________________)

13  
   

14  
   

15          Deposition of MAJOR GENERAL ERIC W.
   

16        CRABTREE, taken on behalf of Plaintiff, at
   

17        2040 Main Street, Suite 250, Irvine,
   

18        California, commencing at the hour of
   

19        1:12 p.m., ending at 2:31 p.m., on Wednesday,
   

20        March 24, 2010, before MICHELLE
   

21        LOTT-MEYERHOFER, CSR 8226
   

22  
   

23  
   

24  
   

25  

2
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Major General  Eric W. Crabtree

   
   
   

 1        A   Yes.  The results of the board are usually
   

 2   released in the late fall, December timeframe.  So I was
   

 3   waiting to find out the results of the board.
   

 4        Q   Okay.  And you stayed at McChord until when?
   

 5        A   I was there until 2007.
   

 6        Q   When did you leave in 2007, if you know?
   

 7        A   I left in -- I went to Denver in the September
   

 8   timeframe also.
   

 9        Q   Oh, okay.  And you were stationed in Denver for?
   

10        A   For basically 18 months as the Commander of the
   

11   Air Reserve Personnel Center.
   

12        Q   Where is that?  What base is that?
   

13        A   It's on a complex that used to be part of Lowry
   

14   Air Force Base.  Lowry closed a number of years ago
   

15   except for, basically, one building left, which houses
   

16   the defense finance and accounting service in the Air
   

17   Reserve Personnel Center.
   

18        Q   And are you on a list for promotion now?
   

19        A   No.  I just got promoted to major general this
   

20   year, just pinned on as of the 2nd of February.
   

21        Q   Okay.  And do you have any plans of retiring
   

22   from the Air Force in the next two or three years or is
   

23   it --
   

24        A   Probably so.  You have to do three years in
   

25   grade in order to retire at that rank.  So I will have to

10
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Major General  Eric W. Crabtree

   
   
   

 1        A   No.
   

 2        Q   This might trigger a memory or it might not.  Is
   

 3   it possible that you knew, before the Summer of 2004,
   

 4   that there is this Major who's on the Promotional
   

 5   Recruitment Literature for a career in the Air Force
   

 6   Nursing Corp. that features her photograph?  Is that
   

 7   anything you every knew?
   

 8        A   No, not until after the action started.
   

 9        Q   So what is the first thing you ever found out
   

10   about Major Margaret Witt?
   

11            MR. DIEDERICH:  Objection.  Let me just caution
   

12   the General to the extent it's a conversation you had
   

13   with an attorney about the case.  I don't know what the
   

14   answer is.  I just want to caution him to be careful
   

15   about conversations with an attorney.  That's all.
   

16            MR. LOBSENZ:  Okay.
   

17        Q   Well, why don't you answer this question yes or
   

18   no.  Is the very first thing you ever found out about
   

19   Major Witt something you learned from an attorney?
   

20        A   No.  It was from, actually, headquarters.
   

21        Q   Okay.  So what did you find out at that time?
   

22        A   I was told that -- I received notification that
   

23   a complaint had been filed through the chief of staff of
   

24   the Air Force's Office alleging that Major Witt was
   

25   involved with a woman in the Spokane area.  And I was

14
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Major General  Eric W. Crabtree

   
   
   

 1   directed to do an investigation to find out if the
   

 2   allegations were true.
   

 3        Q   Who is it that directed you to do an
   

 4   investigation?
   

 5        A   It was a letter from the Air Force Reserve
   

 6   Command Headquarters.
   

 7        Q   Air Force Reserve Command is in Robins?
   

 8        A   Yes, Robins Air Force Base.
   

 9        Q   So it's the Commander of Air Force Base Robins
   

10   that's sending you this directive?
   

11        A   It actually -- I'm thinking it came through the
   

12   Judge Advocate's Office there.
   

13        Q   So is there a name?  Who is actually giving the
   

14   order?
   

15        A   I don't know.  If I had a copy of the letter, I
   

16   could tell you.  But I don't know exactly who it was at
   

17   that time.
   

18        Q   But it's someone at Robins?
   

19        A   Yes.
   

20        Q   Who is, at that time, Commander of Air Force
   

21   Reserve?
   

22        A   Yes.
   

23        Q   So if we just figured out who the Commander was
   

24   of Air Force Reserve in the Summer of 2004, that would be
   

25   the person probably?

15
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Major General  Eric W. Crabtree

   
   
   

 1            MR. DIEDERICH:  Objection.  Form.
   

 2   BY MR. LOBSENZ:
   

 3        Q   Is that right?
   

 4        A   I believe so, yes.  That would have been General
   

 5   Sherrard, S-h-e-r-r-a-r-d.
   

 6        Q   And this comes to you in the form of a written
   

 7   order?
   

 8        A   Yes, a letter from them telling me that there
   

 9   have been allegations and that I need to do an
   

10   investigation.
   

11        Q   Have you seen that letter in the last year or
   

12   two?
   

13        A   No, I haven't.
   

14        Q   A copy.
   

15            Have you been asked to look for it?
   

16        A   I don't have any of the files on the case.  I
   

17   left them at McChord Air Force Base when I left.  So I
   

18   did look to see if I had anything related to it, but I
   

19   don't.
   

20        Q   And this would be General Sherrard; is that
   

21   right?
   

22        A   Right.
   

23        Q   General Sherrard, do you know where he got his
   

24   orders from?
   

25        A   It would have come as a notification from the

16
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Major General  Eric W. Crabtree

   
   
   

 1   BY MR. LOBSENZ:
   

 2        Q   Okay.  I'm going to use this date which you
   

 3   signed on, May 18, 2004, for a moment as kind of a
   

 4   dividing line and first ask you questions about up until
   

 5   May 18, 2004.  At least as of that date, had you ever
   

 6   heard anyone make any negative comments about Major Witt?
   

 7        A   No, I hadn't.
   

 8        Q   Had you ever heard, up until that date, anyone
   

 9   complain about her?
   

10        A   No.
   

11        Q   Had you ever heard anyone praise her prior to
   

12   that?
   

13        A   No, I can't say.
   

14        Q   Had you ever heard anyone, prior to May 18,
   

15   2004, say they suspected she was a lesbian?
   

16        A   No.
   

17        Q   Had you heard anyone say, prior to that date,
   

18   that they either assumed or believed she was a lesbian?
   

19        A   No.
   

20        Q   So now I will jump back to you were telling me
   

21   you got orders from General Sherrard to conduct a
   

22   fact-finding investigation; is that right?
   

23        A   Yes.
   

24        Q   And those orders came to you solely in the form
   

25   of this written order?

24
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Major General  Eric W. Crabtree

   
   
   

 1        Q   Does this trigger any memory of the process you
   

 2   went through when you received orders from General
   

 3   Sherrard?
   

 4            MR. DIEDERICH:  Objection to form.
   

 5            THE WITNESS:  My recollection would be, in a
   

 6   case like this, when I was notified, the Judge Advocate's
   

 7   Office at McChord would prepare a letter to him saying we
   

 8   have been directed to do this investigation.  And he
   

 9   would sign this authorizing letter and provide that as
   

10   part of the case materials to the Judge Advocate's
   

11   Office.
   

12   BY MR. LOBSENZ:
   

13        Q   Why would the Commander of the 4th Air Force
   

14   need to authorize this if it had already been directed by
   

15   General Sherrard?
   

16            MR. DIEDERICH:  Objection to form.
   

17            THE WITNESS:  My understanding is he is -- the
   

18   4th Air Force Commander has court-martial convening
   

19   authority for the Wing.  And, therefore, in case the
   

20   action should lead to any court-martialing actions, he
   

21   has to authorize the investigation and be aware of it as
   

22   the convening authority.
   

23   BY MR. LOBSENZ:
   

24        Q   Okay.  Am I understanding correctly then,
   

25   because there's a possibility that it might go

28
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Major General  Eric W. Crabtree

   
   
   

 1   court-martial, it has to go through the person with the
   

 2   convening authority for court-martial?
   

 3        A   That's my understanding.
   

 4        Q   And so you get number two, Exhibit No. 2 from
   

 5   General Duignan.  Does that tell you anything at all
   

 6   about whether he makes some decision about whether it's
   

 7   going to proceed on the court-martial track or not?
   

 8            MR. DIEDERICH:  Objection to form.
   

 9            THE WITNESS:  No.
   

10   BY MR. LOBSENZ:
   

11        Q   So it still could?  At least as of July 7th,
   

12   2004, it still could have led to a court-martial?
   

13        A   Yes.
   

14            MR. DIEDERICH:  Objection to firm.
   

15   BY MR. LOBSENZ:
   

16        Q   Okay.  When General Duignan says "I have
   

17   reviewed your request for authorization," is that because
   

18   what was prepared by the Judge Advocate General went to
   

19   him under your signature?
   

20        A   Yes.
   

21        Q   So you ask him for authority to proceed and he
   

22   grants that authority?
   

23        A   Yes.
   

24            MR. LOBSENZ:  While we are on the subject then,
   

25   I will ask for this last exhibit also on the 7th to be

29
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Major General  Eric W. Crabtree

   
   
   

 1   Force?
   

 2        A   I don't recall reading it, no.
   

 3        Q   General Duignan, did he consult with you before
   

 4   he authorized the fact-finding inquiry?
   

 5        A   Not that I recall.
   

 6        Q   He didn't ask your opinion whether you thought
   

 7   an inquiry should be launched?
   

 8        A   No.
   

 9        Q   At any time do you recall giving General Duignan
   

10   your opinion as to whether or not a fact-finding inquiry
   

11   should be started?
   

12        A   No.
   

13        Q   Did you have an opinion as to whether one should
   

14   be started?
   

15        A   No.  Whenever we get directed to do one of
   

16   these, we -- we find an investigating officer and begin
   

17   the process without questioning it.
   

18        Q   As I understand it, you're telling me:  It
   

19   doesn't matter what my opinion was, because I've been
   

20   directed to do this?
   

21        A   Exactly, yes.
   

22        Q   Have you ever stopped and dwelt upon the
   

23   question of:  If you had not been ordered to do it, but
   

24   had been allowed the discretion to decide yourself, do
   

25   you have any opinion as to what you would have done?

32
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Major General  Eric W. Crabtree

   
   
   

 1            MR. DIEDERICH:  Objection to form.
   

 2            THE WITNESS:  No, I have never really thought
   

 3   about that.
   

 4   BY MR. LOBSENZ:
   

 5        Q   Okay.  Did you talk to Coronal Walker before you
   

 6   made the request of General Duignan?
   

 7        A   I don't remember speaking with her about it, no.
   

 8        Q   From the time that you got the directive from
   

 9   General Sherrard to the time you got the memo of July 7th
   

10   from General Duignan, can you remember talking to anyone
   

11   else in the world other than the Judge Advocate General
   

12   and your lawyer and the Judge Advocate Office?  Can you
   

13   remember talking to anybody else in the world about Major
   

14   Witt's case or this investigation?
   

15            MR. DIEDERICH:  Objection to form.
   

16            THE WITNESS:  No, I don't remember talking to
   

17   anybody about it.
   

18   BY MR. LOBSENZ:
   

19        Q   What did you do after you got authority from
   

20   General Duignan to proceed?
   

21        A   We appointed Major Torem, and he came in.  I had
   

22   a briefing with him on basically the type of
   

23   investigation being done, which was a commander directed
   

24   investigation.
   

25        Q   Could you explain that to me?  Bearing in mind
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AF000153

.'. 

CARNEY 
BAIiLEY 
'SPELLMAN 
Jtmu 6, Lo\uDJ 

Major Adam Torem 
. JAG - 62nd Airway 
fl: MeChord 

Re; Investigation of Major Witt 

July 27. 2004 

SENT IMMEDIATELY BY FAX TO 360-586-6563 

Dear Major Torem: 

UoWOFI'as 
-. f'lK)FESSIOKAL SERVICE (;ORPOAAllOH 

1DC! fl/'TH AIlENUE, SUITE HOO 
$e,t.ITlE, WI\. "t~7 

F.u (toe)1It1~5 

"' ... -DtREcr ONIS (ZO&)t07-4lQ11 

Em.i1:\a~I ..... ClOI'l 

RECE I VED 

JUL 27 Z004 
OAH . Olympia 

I am writing in response to your phone message which I just received. I have been retained 
by Major Witt to advise her with respect to your inveStigation into her conduct. I understand that 
Major Witt is also entitled (0 have military defense COUD!cl appointed to advise her as well, 00 her 
behalf I IUD requesting that military counsel be appointed for her_ I would like to work with 
someone with bas more fu.m.i1iarity with military law than I do. Although J did once represent an 
Anny soldier in an adminis1ntive discharge proc;ecding. that was over 20 years ago and I have Dol 
done one since. It is my understanding that Captain Adrian Ingram will be arriving at Ft. McChord 
sometime: in late AUgust. !Uld will be taking o ... er the area defense duty at that time. Howcvc:r, 1 
would like to have someOne appointed to advise Major Win before that time, if thet is at all 
possible. Please cousider this a formal request for such an appointment. 

I am requesting that you provide me with information regarding your investigation, the 
evidence you have gathered. and the nature of the allegations which arc under investigation. I cao 
be reached at the address listed above. The quickest way to reach roe is bye-mail at 

. LQbsenz@ca.roeyJaw.com. 

Thank you for your assistance. 

Sincerely, 

CARNEY BADLEY SPELLMAN, P .S. 

ce: Client 

TOTI=t.. P.82 
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Pl.’s Second Set of Req. for Produc. of Docs. to Defs., 
Page 1 of 12 (Case No. 06-5195)  
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AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 

705 SECOND AVENUE, SUITE 300 
SEATTLE, WASHINGTON  98104-1799 

(206) 624-2184 

 THE HONORABLE RONALD B. LEIGHTON 

 

 

 

 

 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

MAJOR MARGARET WITT, 
 
 Plaintiff, 

  v. 

UNITED STATES DEPARTMENT OF THE 
AIR FORCE, et al., 
 
 Defendants. 

No. C06-5195 RBL 

 

PLAINTIFF’S SECOND SET OF 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS AND THINGS TO 
DEFENDANTS  

 

  

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Plaintiff Major Margaret 

Witt submits the following Second Set of Requests for Production of Documents and Things to 

Defendants (collectively the “Discovery Requests”), the Department of Air Force, Robert M. 

Gates, the Secretary of Defense, Michael B. Donley, the Secretary of the Air Force, and Colonel 

Janette Moore-Harbert.   

INSTRUCTIONS 

1. These Discovery Requests must be answered fully, in writing and under oath, and 

the requested documents served on counsel for Plaintiff, within thirty days of service of these 

103



 

Pl.’s Second Set of Req. for Produc. of Docs. to Defs., 
Page 4 of 12 (Case No. 06-5195)  
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AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 

705 SECOND AVENUE, SUITE 300 
SEATTLE, WASHINGTON  98104-1799 

(206) 624-2184 

5. “DOD Regulations” shall mean the Department of Defense regulations and 

directive promulgated under the Policy. 

 

REQUESTS FOR DOCUMENT PRODUCTION 

Request for Production No. 1:  Produce all documents and recordings reflecting any 

communications between members of the 446th AES, from January 1, 2004 to the present, 

relating to Major Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or 

discharge.   

 

Request for Production No. 2:  Produce all documents and communications sent by or received 

by General John Jumper and/or his staff, from January 1, 2004 to the present, relating to Major 

Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.    

 

Request for Production No. 3:  Produce all documents and communications sent by or received 

by Brigadier General Eric Crabtree and/or his staff, from January 1, 2004 to the present, relating 

to Major Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.    

 

Request for Production No. 4:  Produce all documents and communications sent by or received 

by Major General Robert Duignan and/or his staff, from January 1, 2004 to the present, relating 

to Major Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.  
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Page 5 of 12 (Case No. 06-5195)  
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AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 

705 SECOND AVENUE, SUITE 300 
SEATTLE, WASHINGTON  98104-1799 

(206) 624-2184 

Request for Production No. 5:  Produce all documents and communications sent by or received 

by Colonel Mary Walker, from January 1, 2004 to the present, relating to Major Witt’s sexual 

orientation, sexual conduct, sexual behavior, suspension and/or discharge.  

 

Request for Production No. 6:  Produce all documents and/or communications sent by or 

received by Colonel Janette Moore-Harbert, from January 1, 2004 to the present, relating to 

Major Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.   

 

Request for Production No. 7:  Produce all documents and/or communications sent by or 

received by Major Verna Madison, from January 1, 2004 to the present, relating to Major Witt’s 

sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.   

 

Request for Production No. 8:  Produce all documents and/or communications sent by or 

received by First Sergeant Theron Smith, from January 1, 2004 to the present, relating to Major 

Witt’s sexual orientation, sexual conduct, sexual behavior, suspension and/or discharge.   

 

Request for Production No. 9:  Produce all documents and/or communications sent by or 

received by members of the 446th AES, from 2003 to 2007, relating to the Policy and DOD 

Regulations, including but not limited to: the power point, lecture notes and materials that then 

First Sergeant Theron Smith presented to members of the 446th AES squadron shortly after 

Major Witt’s suspension. 
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AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 

705 SECOND AVENUE, SUITE 300 
SEATTLE, WASHINGTON  98104-1799 

(206) 624-2184 

Request for Production No. 10:  Produce all communications sent by or received by members 

of the 446th AES, from 2003 to 2007, relating to gay or lesbian unit members. 

 

Request for Production No. 11:  Produce all non-privileged communications sent by or 

received by members of the 446th AES, from 2003 to the present, relating to this litigation. 

 

Request for Production No. 12: Produce all documents (dating from January 1, 2004 to the 

present) relating to any effect or lack of effect on combat effectiveness caused by, resulting from, 

associated with, or accompanying, the presence in the United States Armed Forces of gay or 

lesbian service members. 

 

Request for Production No. 13: Produce all documents (dating from January 1, 2004 to the 

present) relating to any effect or lack of effect on combat effectiveness caused by, resulting from, 

associated with or accompanying, the presence in the United States Armed Forces of service 

members who engage in, may engage in, or have engaged in sexual conduct with another person 

who is of the same sex.   

 

Request for Production No. 14: Produce all documents (dating from January 1, 2004 to the 

present) relating to any effect or lack of effect on unit cohesion caused by, resulting from, 

associated with, or accompanying, the presence in the United States Armed Forces of gay or 

lesbian service members. 
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SARAH DUNNE 
LEGAL DIRECTOR 

NANCY TAlNER 
STAFF ATTORNEY 

ROSE SPIDELL 
STAFF ATTORN EY 
FLOYD AND DELORES JON ES 
FAM ILY FELL OW 

SHER KUNG 
PERKINS COlE FELLOW 

LIND S EY SOFFES 
ROPES & GRAY FELLOW 

AMERICAN CIVIL 
LIBERTIES UNION 
OF WASHINGTON 
FOUNDATION 
705 2ND AVENUE, 3 RD FL. 
SEATTLE, WA 981 04 
T/20b.b24.2184 
F/20b.b24.2190 
WWW.ACL U-WA .ORG 

JESSE WING 
BOARD PRESIDEN T 

KATHLEEN TAYLO R 
EXECUTIVE DIRECTOR 

ACLU 
AMERICAN CIVil LIBERTIES UNION 

of WASHINGTON 

May 11,2010 

Via E-mail 
Bryan R. Diederich 
Peter J. Phipps 
Stephen 1. Buckingham 

I 

Civil Division, Federal Programs Branch 
U.S. Department of Justice 
20 Massachusetts Ave., N.W. 
Washington, D.C. 20001 

Re: Witt v. U.S. Air Force et aI., No. C06-5195 (W.D. Wash.) 

Dear Bryan and Steve, 

Thank you for the productive phone conference yesterday concerning Defendants ' 
Objections and Responses to Plaintiffs Second Set of Requests for Production of 
Documents and Things. I am writing to confirm our understanding of the agreements 
we reached yesterday relating to certain outstanding discovery matters. 

Requests Nos. 1-8,10 and 11 

First, we asked about Defendants' ongoing efforts to respond to Requests for 
Production Nos. 1-8, 10 and 11. Our understanding is that you tasked an Information 
Technology (IT) group at Joint Base Lewis-McChord to run a search on the local 
server for the 446th AES for responsive documents, that some documents were found, 
and that DOJ will have an opportunity to review those documents and produce any 
responsive documents in the next week. We further understand that you have tasked 
an IT group located at a separate military base that has access to the 446th AES server 
at a different level to re-run similar searches to identify responsive documents. The 
target date for completion of this search is the end of this week with any responsive 
documents being produced shortly thereafter on a rolling basis. Finally, you also 
mentioned that because you suspect that reservists may not use their military email 
accounts regularly due to the infrequency of being on base, DOJ has tasked a JAG 
officer to call and speak with members directly to ask about their use of private email 
accounts. If members confirm that they do in fact use other services such as gtnail or 
yahoo, the JAG officer will ask them to run a search with specific key telms in order 
to identify responsive documents. All responsive, non-privileged documents will be 
produced on a rolling basis, but no later than June 7. 

Second, we asked whether Defendants, key decision makers (such as Generals 
Jumper, Dguinan or Sherrard), and 446th unit members with relevant knowledge 
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Letter to DO] 
May 11, 2010 
Page 2 
about Major Witt's suspension and discharge were asked to retain any files or 
documents concerning Major Witt's suspension and discharge via a litigation hold, 
either in writing or by oral instruction. Our understanding from you is that the Air 
Force has never given such an instruction either orally or in writing to Defendants, 
key decision makers, and 446th unit members with relevant knowledge about Major 
Witt's suspension and discharge. Thus, no litigation holds were put in place to 
prevent the destruction of documents that may have been relevant to Major Witt's 
suspension or discharge. 

Based on your representation that DOJ is conducting a search for documents 
responsive to Requests Nos 1-8, 10 and 11 and will produce any remaining 
responsive documents on or before June 7, coupled with the absence of litigation 
holds, Plaintiff will not file a motion to compel with respect to these pat1icular 
Requests because such a motion has no purpose if there are no documents remaining, 
either because they were destroyed or because they do not exist. Instead, Plaintiff 
may seek remedial relief relating to spoliation of evidence from the Court at a later 
date. 

Request Nos. 25 and 31 

We also discussed Request for Production No. 25 and you confirmed that Defendants 
have produced all responsive, non-privileged documents subject to any supplemental 
production pursuant to Rule 26(e). With respect to Request for Production No. 31, 
Defendants initially objected to the request for "all public statements made by the 
Defendants" concerning "U.S. Armed Forces personnel and sexual orientation or 
sexual conduct between two people of the same sex" on the basis that the materials 
are equally available to both patties because the documents were at some point in the 
public domain (either via a speech presented in a public forum or available on the 
Internet). To confirm whether Plaintiff has all responsive documents, I agreed that 
Plaintiffs counsel wi ll seat'ch for any docwnents responsive to Request No. 31 
available over the internet and produce the same; DOl will contact the Department of 
Defense press office to confirm whether any responsive docunlents other than the 
ones produced by Plaintiff exist and if so, Defendants will produce those additional 
responsive documents. 

Request Nos. 33-36 

With respect to Requests for Production Nos. 33-36, we understatld that your client is 
unwilling to agree to a protective order, and objects to the production of members' 
personnel files, in whole or in part, based on the Privacy Act. Parties agree that 
Plaintiff will file a motion to compel on the above docwnent requests, and will redact 
members ' names in order to maintain privacy. 
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Letter to DO] 
May 11, 2010 
Page 3 

Please contact me if any of the above representations is inaccurate, or if you have any 
questions about the contents of the letter. 

Sincerely, 

Sarah A. Dunne 
Legal Director 

cc: James Lobsenz 
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U.S. Department of Justice 
Civi l Division, Federal Programs Branch 

Bryan R. Diederich 
Tri al Attorney 
Tel.: (202) 305-0198 
Fax: (202) 6 16· 8470 
bryan.d iederich@usdoj.gov 

By First Class Mail & Electronic Mail 

Sarah Dunne, Esq. 

By U.S. Mail 
P.O. Box 883 , Rm. 7330 
Washington , DC 20530 

July 9, 20 10 

ACLU OF WASHINGTON FOUNDATION 
90 I Fifth Avenue, Suite 630 
Seattle, Washington 98164 

By Courier 
20 Massachusetts Ave NW, Rm. 7330 
Washington, DC 2000 I 

Re: Witt v. United States Dept. of the A ir Force, et al., No. C06-SJ9S (W.O. Wash) 

Dear Ms. Dunne, 

I write in response to your letter of July 2, 20 I 0 regarding our telephone conference of 
Jul y I, 20 I O. Because your letter sometimes uses somewhat different terms than the ones we 
used in our telephone conversation, I want to make sure that our understandings with respect to 
document preservation are clear. 

In your first paragraph, you state that you asked whether there was an instruction with 
respect to document preservation between June 2004 and 2006. You then state that I "confirmed 
that the Air Force gave no such instruction." This statement does not accurately reflect what I 
said. In response to that question, I said that I did not know whether such an instruction was 
given. While I am not aware of evidence that such an instruction was given, I personally cannot 
confirm that it did not happen . 

In yo ur second paragraph, you state that " [t]here is no evidence that Defendants, key 
deci sion-makers and 446th AES unit members ... were asked to preserve files about the 
application of the Don ' t Ask Don ' t Tell policy within the 446th AES and their files relating to 
Major Witt and her suspension and discharge." What I said in our phone conversation was that I 
was not aware of any such evidence. Further, I note that you use in your letter the term "key 
decision-makers," though I do not think that we used that term in our conversation. During our 
phone call , you asked specificall y about Colonel Moore-Harbert, Genera l Crabtree and Secretary 
Gates (who, incidentall y, was not confirmed as Secretary of Defense until December 2006). I am 
unsure what you mean otherwise by "key deci sion-makers." 
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Sarah Dunne, Esq. July 9, 2010 

In your third paragraph, you seem to have key dates out of order. While the Ninth Circuit 
panel decision was in May 2008, there was briefing on the question whether the case would be 
taken up en bane. Accordingly, the remand did not occur until the Court of Appeals denied the 
request for an en bane hearing and an appropriate mandate was issued to the district court. That 
mandate issued on June 10,2009 (Docket # 49). The steps taken by Air Force after the issuance 
of the mandate are described in my letter of June 24, 20 I O. 

Finally, in your fourth paragraph, yo u state that there is a "key document missing" from 
Major Witt ' s inquiry file. Since you have not told me what this "key document" is, I cannot 
respond to your representation. You also state that you have concluded that "either no other 
preservation instructions were given or files were destroyed." This appears to be yo ur inference, 
about which I do not comment here. 

I do agree that we both represented that neither of us anticipated further document 
productions in thi s case barring productions pursuant to Rule 26(e). 

Very truly yours, 

~~~ 
Bryan R. Diederich 

cc: James E. Lobsenz, Esq. (via electronic mail) 

- 2 -
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              UNITED STATES DISTRICT COURT
             WESTERN DISTRICT OF WASHINGTON
                        AT TACOMA

MAJOR MARGARET WITT,
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1    Q.  Okay.  And do you know the reason that you were

2 suspended from receiving points in pay from the Air

3 Force Reserve?

4    A.  Yes.

5    Q.  What was that reason?

6    A.  I was told I was under investigation for

7 homosexual conduct.

8    Q.  Was that the first you had heard that you might

9 be under investigation for homosexual conduct -- in

10 November '04?

11    A.  No.

12    Q.  When did you first hear you might be under

13 investigation for homosexual conduct?

14    A.  July '04.

15    Q.  How did you learn that?

16    A.  By an Air Force attorney.

17    Q.  Do you recall that attorney's name?

18    A.  Major Torem.

19    Q.  What did he say to you?

20    A.  I don't recall specifics.

21    Q.  Did he tell you what prompted the investigation?

22    A.  Yes.

23    Q.  What did he say?

24    A.  That someone -- actually that the -- I can't

25 remember who had been notified that I had had a
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1 relationship -- I was living with someone.

2    Q.  And did he tell you who had provided that notice?

3    A.  Which notice?

4    Q.  That -- Well, do you know who received notice --

5 We're talking about what prompted the investigation, and

6 you said that Torem told you that someone had been

7 notified that you were living with someone in a

8 relationship.  Do you know who provided that notice that

9 you were living with someone in a relationship?

10    A.  Pat McChesney.

11    Q.  Did Torem tell you that?

12    A.  Yes.

13    Q.  Did you previously know before he told you that,

14 that Pat McChesney had provided notice to the Air Force?

15    A.  No.

16    Q.  Did you, at that time, know what the notice

17 consisted of?

18    A.  No.

19    Q.  Did you come to learn at some point in time what

20 the notice consisted of?

21    A.  Yes.

22    Q.  When did you come to learn that?

23    A.  I don't remember the date.

24    Q.  Was it shortly after July '04?  Was it after you

25 were suspended?

141

njenkins
Highlight



 

 

 

 

 

 

 

 

 
EXHIBIT Z 

142



AF000402

Personal Data 
Privacy Act of 1974 

(5 U.S.C. 552a) 

ORIGINAL 
Volume I of III 

Transcript 

RECORD OF BOARD PROCEEDINGS 

MAJ MARGARETH. WITT 
FV 

28 & 29 SEPTEMBER 2006 
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AF000009

DEPARTMENT OF THE AIR FORCE 
446th Aeromedical Evacuation Squadron (AFRC) 

McChord Air Force Base, Washington 98438-1326 

5 Nov 2004 

MEMORANDUM FOR Major Margaret H. Witt 

FROM: 446· AES/CC 

SUBJECT: Denial of Participation 

This is to notify you that I have initiated administrative separation actions against you under the 
provisions of AFI 36-3209, due to homosexual conduct Under the provisions of AFMAN 36-
8001, Chapter 1, Table 1.2, Note 3, you may not participate in any payor point activity pending 
resolution of separation action. 

1 st Ind, Major Margaret H. Witt 

M1:u:tl1. ~l, USAFR, NC comll!: hlE 

Memorandum for Commander, 4461h Aeromedical Evacuation Squadron 

I acknowledge receipt and understanding OfYOUT memorandum. //t 
~~~ET H. WITT, Major 
USAFR, NC 
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