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 AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 
901 Fifth Avenue, Suite 630 

Seattle, Washington  98164 

(206) 624-2184 

 

  

Honorable Ronald B. Leighton 

 

 

 

UNITED STATES DISTRICT COURT  

WESTERN WASHINGTON 

AT TACOMA DIVISION 

 

 

MAJOR MARGARET WITT, 

 

 Plaintiff, 

  v. 

UNITED STATES DEPARTMENT OF THE 

AIR FORCE; et al., 

 

 Defendants. 

Case No. C06-5195-RBL 

 
DECLARATION OF SARAH DUNNE IN 

SUPPORT OF PLAINTIFF’S OPPOSITION 

TO DEFENDANTS’ MOTION TO AMEND 

THE ORDER OF MAY 17, 2010 

 

NOTE ON MOTION CALENDAR:  

June 18, 2010 

 
 

 

Pursuant to 28 U.S.C. §1746, I, Sarah Dunne, hereby declare as follows: 

1. I am counsel for Plaintiff and have personal knowledge of the facts contained in 

this declaration. 

2. Based on the facts which are known to Plaintiff’s counsel as of the date of this 

declaration concerning the specific conduct relating to conditioning informal non-party witness 

interviews, none of Plaintiff’s counsel intend to report this Court’s May 17 Order to the 

Washington State Bar or any other state’s bar. 

3. On May 10, Sher Kung and I participated in a telephone conference call with 

government counsel concerning various discovery matters.  Attached hereto as Exhibit A is a 
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 AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 
901 Fifth Avenue, Suite 630 

Seattle, Washington  98164 

(206) 624-2184 

true and correct copy of a letter dated May 11, 2010, from me to Bryan Dierderich memoralizing 

the May 10 telephone conference discussion.  During this telephone conference, we learned that 

Air Force counsel had never given an instruction, either in writing or orally, to preserve files and 

documents that may be relevant to this litigation to Defendants, key decision-makers (such as 

Generals Jumper, Duignan or Sherrard), or 446th unit members with relevant knowledge about 

Major Witt’s suspension or discharge.  From deposition testimony and other discovery, we know 

that relevant documents and electronic discovery was not preserved. 

4. Attached hereto as Exhibit B is a true and correct copy of a letter dated May 12, 

2010, from Bryan Dierderich to me in response to the May 11 letter. 

5. Attached hereto as Exhibit C is a true and correct copy of the Defendants’ 

Consented Motion to Supplement the Record filed with the Ninth Circuit on October 24, 2010. 

6. Attached hereto as Exhibit D is a true and correct copy of the discharge order for 

Plaintiff dated July 2007. 

7. Attached hereto as Exhibit E are true and correct copies of excerpts from Air 

Force Instruction 36-3209, Separation and Retirement Procedures for Air National Guard and 

Air Force Reserve Members, dated April 14, 2005. 

I declare under penalty of perjury that the foregoing is true and correct, and that this 

Declaration was executed on June 14, 2010, in Seattle, Washington. 

 

 

__/s/ Sarah A. Dunne______________ 

Sarah A. Dunne, WSBA #34869 

  

 

 

 

 

CERTIFICATE OF SERVICE 
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 AMERICAN CIVIL LIBERTIES UNION OF 
WASHINGTON FOUNDATION 
901 Fifth Avenue, Suite 630 

Seattle, Washington  98164 

(206) 624-2184 

I hereby certify that on June 14, 2010, I electronically filed Declaration of Sarah Dunne in 

Support of Plaintiff’s Opposition to Defendants’ Motion to Amend the Order of May 17, 2010 

with the Clerk of the Court using the CM/ECF system which will send notification of such filing 

to the following: 

Peter Phipps 

peter.phipps@usdoj.gov 

Marion J. Mittet 

Jamie.Mittet@usdoj.gov 

Stephen J. Buckingham 

Stephen.Buckingham@usdoj.gov 

Bryan R. Diederich 

bryan.diederich@usdoj.gov 

 

Attorneys for Defendants 

 

DATED this 14
th

 day of June, 2010. 

 

AMERICAN CIVIL LIBERTIES UNION OF 

WASHINGTON FOUNDATION 

 

By: /s/ Nina Jenkins   

Legal Program Assistant 

Nina Jenkins 

901 Fifth Ave, Suite 630 

Seattle, WA  98164 

Tel. (206) 624-2184 

njenkins@aclu-wa.org  
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KATHLEEN TAYLO R 
EXECUTIVE DIRECTOR 
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AMERICAN CIVil LIBERTIES UNION 

of WASHINGTON 

May 11,2010 

Via E-mail 
Bryan R. Diederich 
Peter J. Phipps 
Stephen 1. Buckingham 

I 

Civil Division, Federal Programs Branch 
U.S. Department of Justice 
20 Massachusetts Ave., N.W. 
Washington, D.C. 20001 

Re: Witt v. U.S. Air Force et aI., No. C06-5195 (W.D. Wash.) 

Dear Bryan and Steve, 

Thank you for the productive phone conference yesterday concerning Defendants' 
Objections and Responses to Plaintiffs Second Set of Requests for Production of 
Documents and Things. I am writ ing to confirm our understanding of the agreements 
we reached yesterday relating to certain outstanding discovery matters. 

Requests Nos. 1-8,10 and 11 

First, we asked about Defendants' ongoing efforts to respond to Requests for 
Production Nos. 1-8, 10 and 11. Our understanding is that you tasked an Information 
Technology (IT) group at Joint Base Lewis-McChord to run a search on the local 
server for the 446th AES for responsive documents, that some documents were found, 
and that DOJ will have an opportunity to review those documents and produce any 
responsive documents in the next week. We further understand that you have tasked 
an IT group located at a separate military base that has access to the 446th AES server 
at a different level to re-run similar searches to identify responsive documents. The 
target date for completion of this search is the end of this week with any responsive 
documents being produced shortly thereafter on a rolling basis. Finally, you also 
mentioned that because you suspect that reservists may not use their military email 
accounts regularly due to the infrequency of being on base, DOJ has tasked a JAG 
officer to call and speak with members directly to ask about their use of private email 
accounts. If members confirm that they do in fact use other services such as gtnail or 
yahoo, the JAG officer will ask them to run a search with specifi c key telms in order 
to identify responsive documents. All responsive, non-privileged documents will be 
produced on a rolling basis, but no later than June 7. 

Second, we asked whether Defendants, key decision makers (such as Generals 
Jumper, Dguinan or Sherrard), and 446th unit members with relevant knowledge 
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about Major Witt's suspension and discharge were asked to retain any files or 
documents concerning Major Witt's suspension and discharge via a litigation hold, 
either in writing or by oral instruction. Our understanding from you is that the Air 
Force has never given such an instruction either orally or in writing to Defendants, 
key decision makers, and 446th unit members with relevant knowledge about Major 
Witt's suspension and discharge. Thus, no litigation holds were put in place to 
prevent the destruction of documents that may have been relevant to Major Witt's 
suspension or discharge. 

Based on your representation that DOJ is conducting a search for documents 
responsive to Requests Nos 1-8, 10 and 11 and will produce any remaining 
responsive documents on or before June 7, coupled with the absence of litigation 
holds, Plaintiff will not file a motion to compel wi th respect to these pat1icular 
Requests because such a motion has no purpose if there are no documents remaining, 
either because they were destroyed or because they do not exist. Instead, Plaintiff 
may seek remedial relief relating to spoliation of evidence from the Court at a later 
date. 

Request Nos. 25 and 31 

We also discussed Request for Production No. 25 and you confirmed that Defendants 
have produced all responsive, non-privileged documents subject to any supplemental 
production pursuant to Rule 26(e). With respect to Request for Production No. 31, 
Defendants initially objected to the request for "all public statements made by the 
Defendants" concerning "U.S. Armed Forces personnel and sexual orientation or 
sexual conduct between two people of the same sex" on the basis that the materials 
are equally available to both patties because the documents were at some point in the 
public domain (either via a speech presented in a public forum or available on the 
Internet). To confirm whether Plaintiff has all responsive documents, I agreed that 
Plaintiffs counsel wi ll seat'ch for any docwnents responsive to Request No. 31 
available over the internet and produce the same; DOl will contact the Department of 
Defense press office to confirm whether any responsive docunlents other than the 
ones produced by Plaintiff exist and if so, Defendants will produce those additional 
responsive documents. 

Request Nos. 33-36 

With respect to Requests for Production Nos. 33-36, we understatld that your client is 
unwilling to agree to a protective order, and objects to the production of members' 
personnel files, in whole or in part, based on the Privacy Act. Parties agree that 
Plaintiff will file a motion to compel on the above docwnent requests, and will redact 
members' names in order to maintain privacy. 
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Please contact me if any of the above representations is inaccurate, or if you have any 
questions about the contents of the letter. 

Sincerely, 

Sarah A. Dunne 
Legal Director 

cc: James Lobsenz 
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AF000187

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS AIR FORCE RESERVE COMMAND 

155 RICHARD RAY BL VE 

RESERVE·ORDER 
A-412 

ROBINS AIR FORCE BASE, GEORGIA 31098-1635 

12 .Tuly 2007 

direction of the President, the Air Force relieves MAJOR MARGARET H. WITT, SSN: 
·(AFSC X46F3; functional account code: 564000; position control number: 

0070632) from assignment 446th Aeromedical Evacuation Squadron, McChord AFB W A and 
discharges her with an. Honorable Conditions Discharge from all appointments in the United 
States Air Force Reserve effective 1 October 2007. Mailing address.; 1022 W. 19th Ave, 
Spokane WA 99203. Authority: AFI 36-3209, Homosexual Conduct.. 

DISTRIBUTION: 
5-Indiv 
l-ARPC/DSMM 
l-AFRC/JAM 
l-AFRC/JAS 
l-AFRC/AIBR 
1-446 AES/CC . 
1-446 MSSIDPMSA (Relocation) 
I-Servicing Reserve Pay Office 

FOR THE COMMANDER 

RO A-412 
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BY ORDER OF THE

SECRETARY OF THE AIR FORCE

AIR FORCE INSTRUCTION 36-3209

14 APRIL 2005

Incorporating Through Change 2, 31 July 2008

Personnel

SEPARATION AND RETIREMENT

PROCEDURES FOR AIR NATIONAL GUARD

AND AIR FORCE RESERVE MEMBERS

COMPLIANCE WITH THIS PUBLICATION IS MANDATORY

ACCESSIBILITY: Publications and forms are available on the e-Publishing website at 

www.e-publishing.af.mil for downloading or ordering.

RELEASABILITY: There are no releasability restrictions on this publication.

OPR: HQ ARPC/XPX, HQ USAF/RE Certified by: NGB/CF  (Brig Gen Paul A. Weaver)

Supersedes AFI 36-3209, 1 February 1998 Pages: 189

This instruction applies to all officer and enlisted members not serving on active duty with the Regular

Air Force.  Chapter 5 applies to members assigned to the Retired Reserve not receiving retired pay.

Recalled members are subject to this instruction if they are removed from retired status and returned to an

active status.  This instruction implements AFPD 36-32, Military Retirements and Separations, 28 May

1993, and establishes procedures for administrative separation or discharge of Air National Guard (ANG)

and Air Force Reserve members under those conditions and reasons outlined herein.

Privacy Act Statement.  This instruction directs collecting and maintaining information protected by the

Privacy Act of 1974 authorized by 10 U.S.C., Sections 10204 and 8013.  System of records F036 ARPC

G, Request for Discharge from the ANG and Air Force Reserve, apply.

SUMMARY OF CHANGES

This interim change incorporates recent changes to mandatory retirement ages as specified in the FY07

NDAA.  A margin bar indicates newly revised material. 

Chapter 1— ADMINISTRATIVE SEPARATION OF ANG AND AIR FORCE 

RESERVE MEMBERS NOT ON EXTENDED ACTIVE DUTY (EAD) 10

Section 1A—General Instructions 10

1.1. General Instructions. .................................................................................................. 10

1.2. Applicability and Scope. ............................................................................................ 10

1.3. Explanation of References, Abbreviations, Acronyms, and Terms. .......................... 10

1.4. Authority for Discharge. ............................................................................................ 10

19
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1.5. Authority for Discharges and Notice of Discharge. .................................................. 11

1.6. Disposition of Cases Pending. ................................................................................... 12

1.7. Disposition of Correspondence .................................................................................. 12

1.8. Guidelines for Separation and Service Characterization ........................................... 12

1.9. Type of Separation and Their Effects on the Individual and Their Benefits. ............ 12

1.10. Access to Sensitive Compartmented Information (SCI). ........................................... 12

1.11. Reports Requiring Special Handling. ........................................................................ 13

1.12. Aliens Seeking Naturalization. .................................................................................. 13

1.13. Retention To Qualify for Retired Pay. ....................................................................... 13

1.14. Entrance or Service in an Armed Force of a Foreign Country. ................................. 13

1.15. Policy Concerning Homosexuality ............................................................................ 14

1.16. Drug Abuse. ............................................................................................................... 15

1.17. Physical Disqualification. .......................................................................................... 16

Section 1B—Initiating Separation or Discharge Actions 16

1.18. Recoupment of Educational Assistance, Special Pay, or Bonuses. ........................... 16

1.19. Member Identified as Missing. .................................................................................. 17

1.20. Cases Involving Mandatory Separation or Discharge. .............................................. 17

1.21. Involuntary Separation or Discharge. ........................................................................ 18

1.22. Unit Commander's (or Equivalent) Responsibilities. ................................................ 18

1.23. Discharge Authority's Responsibilities. ..................................................................... 18

1.24. Death. ......................................................................................................................... 18

1.25. Board of Officers ....................................................................................................... 18

Chapter 2— TERMINATION OF APPOINTMENT, INVOLUNTARY DISCHARGE, 

AND DROPPING COMMISSIONED OFFICERS FROM THE ROLLS OF 

THE AIR FORCE 19

Section 2A—General Information 19

2.1. General Instructions. .................................................................................................. 19

Table 2.1. Voluntary or Involuntary Discharge and Dropping Commissioned and Warrant 

Officers From the Rolls of the Air Force. ................................................................  19

2.2. Discharge Under Section 2B and Section 2C. ........................................................... 26

Section 2B—Termination or Vacation of Appointment 26

2.3. General Instructions. .................................................................................................. 26
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Section 2C—Involuntary Discharge 27

2.4. General Instructions. .................................................................................................. 27

2.5. Initiation of Action ..................................................................................................... 27

2.6. Probationary Officer .................................................................................................. 27

2.7. Discharge for Age. ..................................................................................................... 28

Table 2.2. Discharge for position, grade and age. .....................................................................  28

2.8. General Officers Who Cease To Occupy General Officer Positions. ........................ 28

2.9. Second Lieutenants Not Qualified for Promotion (NQP). ......................................... 29

2.10. Effect of Failure of Selection for Promotion (Twice Deferred). ............................... 29

2.11. Elimination for Length of Service. ............................................................................ 30

Table 2.3. Elimination for Length of Service. ............................................................................  31

2.12. Selective Early Removal from the RASL .................................................................. 31

2.13. Failure To Reply to Official Correspondence. ........................................................... 31

2.14. Inability To Locate ..................................................................................................... 32

2.15. Discharge officers assigned to ISLRS who are assigned for three years and the 

officers meet any of these criteria: ........................................................................... 32

2.16. Physical Disqualification. .......................................................................................... 32

2.17. Failure To Comply with Requirements for a Medical Examination. ........................ 33

2.18. Accepting Civil Employment or Military Service with a Foreign Government or 

Concern ...................................................................................................................... 33

2.19. Loss of Nationality. .................................................................................................... 33

2.20. Chaplain/Chaplain Candidates. .................................................................................. 33

2.21. Withdrawal from Military Medical Educational Assistance Programs. .................... 34

2.22. Officers Declining Voluntary EAD. .......................................................................... 34

2.23. Accelerated Appointments. ........................................................................................ 34

2.24. Unsatisfactory Participation. ...................................................................................... 34

2.25. ANG Unique Separations. ......................................................................................... 35

Section 2D—Discharge of Officers for Misconduct, Moral or Professional Dereliction, 

Substandard Performance of Duty, Homosexual Conduct, or in the Interest of 

National Security 35

2.26. General Instructions. .................................................................................................. 35

2.27. Reinitiation of Action. ............................................................................................... 36

2.28. Characterization of Service. ....................................................................................... 36
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2.29. Misconduct or Moral or Professional Dereliction. .................................................... 36

2.30. Homosexual Conduct. ................................................................................................ 38

2.31. Member Burden of Proof. .......................................................................................... 40

2.32. Determination of Actions. .......................................................................................... 40

2.33. Guidelines for Fact Finding. ...................................................................................... 40

2.34. Substandard Performance of Duty. ............................................................................ 40

2.35. Drug or Alcohol Abuse Rehabilitation Failure. ......................................................... 41

2.36. Conviction by Civil Authorities. ................................................................................ 42

2.37. Recommending and Initiating Discharge Actions Under Section C and/or 

Section D. .................................................................................................................. 45

2.38. The Higher Commander's Responsibilities. ............................................................... 45

2.39. Secretary of the Air Force (SAF). .............................................................................. 45

Section 2E—Officer Resignations 47

2.40. General Instructions. .................................................................................................. 47

2.41. Approving or Disapproving Applications. ................................................................. 47

2.42. Preparing and Forwarding Resignations. ................................................................... 47

2.43. Withdrawing a Resignation. ...................................................................................... 48

2.44. Resubmitting a TOR. ................................................................................................. 48

2.45. Final Approval Authority. .......................................................................................... 48

2.46. Permissible Reasons for Resignation. ........................................................................ 49

Section 2F—Transfer of Non-EAD Members to a National Guard or Reserve Component of 

Another Uniformed Service or Public Health Service (PHS) 51

2.47. Applying for Conditional Release. ............................................................................ 51

2.48. Approval and Disapproval Actions. ........................................................................... 52

2.49. Transfer to the USAF Reserve Retired List (ANG only). ......................................... 52

2.50. Attainment of Age 60 (ANG only). ........................................................................... 53

Chapter 3— ADMINISTRATIVE SEPARATION OR DISCHARGE OF ANG OR 

USAFR ENLISTED MEMBERS 54

Section 3A—General Information 54

3.1. General Instructions For Required Separations. ........................................................ 54

Table 3.1. Voluntary and Involuntary Discharge or Separation of Enlisted Personnel 

(Administrative Discharge Boards). ..........................................................................  54
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Section 3B—Preprocessing Considerations 59

3.2. Initiation of Action. .................................................................................................... 59

3.3. Enlisted Sanctuary. .................................................................................................... 59

3.4. Discharge Obtained by Fraud. ................................................................................... 60

3.5. Serious Misconduct While Separation Is Pending. .................................................... 60

3.6. Extension of Enlistment When Separation for Cause Is Pending. ............................. 60

3.7. Extension of Enlistment When Separation for Cause or Physical Disqualification 

Is Pending. ................................................................................................................. 60

3.8. Choosing a Course of Action. .................................................................................... 61

3.9. Determining the Basis of the Action. ......................................................................... 61

3.10. Limitations on Separation Action. ............................................................................. 61

3.11. Enlisted Personnel in Temporary Duty (TDY) Status. .............................................. 62

Section 3C—Voluntary Separations 62

3.12. Basis for Separation. .................................................................................................. 62

Section 3D—Involuntary Separations 68

3.13. Reasons for Separation. ............................................................................................. 69

3.14. Physical Disqualification. .......................................................................................... 72

3.15. Minority, Erroneous, Defective and Fraudulent Entry. ............................................. 73

3.16. Entry Level Performance and Conduct. ..................................................................... 77

3.17. Excess or Overgrade Assigned Members. ................................................................. 78

3.18. Substandard (Unsatisfactory) Performance. .............................................................. 78

3.19. Drug or Alcohol Abuse Rehabilitation Failure. ......................................................... 79

3.20. Homosexual Conduct. ................................................................................................ 80

3.21. Misconduct. ................................................................................................................ 81

3.22. Discharge in the Interest of National Security. .......................................................... 85

3.23. Secretarial Plenary Authority. .................................................................................... 86

3.24. Secretary of the Air Force (SAF). .............................................................................. 86

3.25. Probation and Rehabilitation (P&R). ......................................................................... 86

3.26. Dropping Enlisted Members from the Rolls of the Air Force. .................................. 88

Chapter 4— NOTIFICATION PROCEDURES AND ADMINISTRATIVE 

DISCHARGE BOARDS 90

Section 4A—General Information 90

23



6 AFI36-3209   14 APRIL 2005

4.1. General Instructions. .................................................................................................. 90

4.2. Action in Lieu of Administrative Discharge Board. .................................................. 90

4.3. Waiver or Conditional Waiver (Enlisted Cases Only). .............................................. 91

4.4. Multiple Reasons for Separation. ............................................................................... 92

4.5. Delivery of the Letter of Notification (LON). ........................................................... 92

4.6. Failure or Declination To Respond. ........................................................................... 92

4.7. Processing Time Goals. ............................................................................................. 93

Section 4B—Rights of Enlisted Personnel in Separation Cases 93

4.8. General Instructions. .................................................................................................. 93

4.9. LON for Enlisted Personnel, Non-Board Eligible. .................................................... 93

4.10. LON for Enlisted Personnel - Board Eligible. ........................................................... 94

Section 4C—Rights of Officers in Separation Cases 96

4.11. LON - Probationary Officer. ...................................................................................... 96

4.12. LON for Officers - Board Eligible. ............................................................................ 97

Section 4D—Administrative Discharge Boards 100

4.13. Special Provisions. ..................................................................................................... 100

4.14. Administrative Discharge Boards. ............................................................................. 101

4.15. Functions and Duties. ................................................................................................ 104

4.16. Attendance of Witnesses. ........................................................................................... 105

4.17. Findings and Recommendations. ............................................................................... 107

4.18. Reporting of Administrative Discharge Board Proceedings. ..................................... 109

4.19. Legal Review. ............................................................................................................ 109

4.20. Directing a New Administrative Discharge Board. ................................................... 110

4.21. Commander's Actions. ............................................................................................... 110

4.22. Disposition of Chapter 2 Cases. ................................................................................. 110

4.23. Disposition of Chapter 3 Cases. ................................................................................. 111

4.24. Reporting Separation for More Than One Reason. ................................................... 112

4.25. Dual Processing ......................................................................................................... 112

Chapter 5— RETIREMENT 113

Section 5A—Recognition of Members Being Retired 113

5.1. General Instructions. .................................................................................................. 113
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5.2. DD Form 363AF ........................................................................................................ 114

5.3. AF Form 951, Certificate of Transfer to the Retired Reserve. .................................. 115

5.4. AF Form 423. ............................................................................................................. 115

5.5. Presidential Recognition on Retirement from Military Service. ............................... 115

Section 5B—Transfer or Assignment to or From the Retired Reserve 116

5.6. General Instructions. .................................................................................................. 116

5.7. Former Members. ....................................................................................................... 117

5.8. Categories of Personnel Who Are Eligible for Transfer to the Retired Reserve. ...... 117

5.9. Categories of Personnel Who Are Not Eligible for Transfer to the Retired 

Reserve. ..................................................................................................................... 118

5.10. AF Form 131. ............................................................................................................. 118

5.11. Forwarding Application. ............................................................................................ 119

5.12. Approval and Disapproval Authority. ....................................................................... 119

5.13. Unit Members Transferred to the Retired Reserve .................................................... 119

5.14. Grade in the Retired Reserve ..................................................................................... 119

5.15. Entitlements and Benefits. ......................................................................................... 120

5.16. Assignment from the Retired Reserve. ...................................................................... 121

Table 5.1. Forwarding AF Form 131, Application for Transfer to the Retired Reserve. ...........  122

Table 5.2. Approval/Disapproval Authority for Transfer or Assignment to the Retired 

Reserve. .....................................................................................................................  122

Table 5.3. HQ ARPC Action on Application for Transfer to the Retired Reserve. ....................  123

Section 5C—Determining Retired Pay for Non-Regular Service at Age 60 123

5.17. General Instructions. .................................................................................................. 123

5.18. Age, Grade, and Service Requirements. .................................................................... 123

5.19. Retention Beyond Entitlement to Reserve Retired Pay. ............................................ 124

5.20. Proof of Eligibility. .................................................................................................... 124

5.21. How to Apply for Age 60 Retirement. ...................................................................... 125

5.22. Approval Authority. ................................................................................................... 125

5.23. Date Retired Pay Begins. ........................................................................................... 126

5.24. Retirement Order. ...................................................................................................... 126

5.25. Entitlements and Benefits At Age 60 under 10 U.S.C., Section 12731. .................... 126

5.26. Recoupment of Separation or Readjustment Pay. ..................................................... 127
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Table 5.4. Regular, Guard, and Reserve Retired Pay Formula. ..................................................  128

Table 5.5. Preparing and Forwarding Application for Retired Pay Benefits. .............................  129

Section 5D—Procedures Associated with AGR or other ANG and Reserve Active Duty 

Retirements 129

5.27. General Instruction .................................................................................................... 129

5.28. Submission of AF Form 1160, Military Retirement Actions. ................................... 129

5.29. How to Apply. ............................................................................................................ 130
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Attachment 2 

GUIDELINES FOR SEPARATION AND SERVICE CHARACTERIZATION

A2.1.  General Considerations About Service Characterization

A2.1.1.  Base the characterization of service on the quality of the member's service as reflected in the

military record, including personal conduct, performance of duty, and the reason for discharge.  Deter-

mine the quality of service according to standards of acceptable personal conduct and performance of

duty.  Follow the standards found in the Uniform Code of Military Justice (UCMJ), Air Force direc-

tives, state military code, and the time-honored customs and traditions of military service.

A2.1.2.  As a rule, base service characterization on a pattern of behavior rather than on an isolated

incident.  Evaluate the frequency and seriousness of disciplinary infractions.  If a military record con-

tains derogatory data, consider the total service in the current enlistment or period of service.  Give

due consideration to the member's age, length of service, grade, aptitude, physical and mental condi-

tion, and the standards of acceptable conduct and performance of duty.  There are circumstances, how-

ever, in which the conduct or performance of duty reflected by a single incident, particularly in a

misconduct case, may provide the basis for the service characterization.

A2.1.3.  Consider conduct in the civilian community even if it is not subject to UCMJ jurisdiction or

state military code in characterizing service.  Conduct in the civilian community that brings discredit

on the USAF, ANG, or AFRC; or conduct prejudicial to good order and discipline, adversely affects

the quality of a member's service.  The burden of proof to the contrary rests with the respondent (that

is, the member being considered for separation).  See specific restrictions for members not on active

duty or ADT in paragraphs A2.2.2. and A2.2.3.

A2.2.  Types of Service Characterization:

A2.2.1.  Honorable.  The Honorable characterization is appropriate when the quality of the member's

service generally has met USAF standards of acceptable conduct and performance of duty.  It may

also be appropriate when a member's service is otherwise so meritorious that any other characteriza-

tion would be inappropriate.

A2.2.2.  Under Honorable Conditions (General).  If a member's service has been honest and faithful,

but significant negative aspects of conduct or performance of duty outweigh positive aspects of the

member's military record.  NOTE:  Use conduct in the civilian community of a member who is not on

active duty or ADT to characterize service as General only if the conduct has an adverse impact on the

effectiveness of the Air Force, including military morale and efficiency.

A2.2.3.  UOTHC.  A member's service may be characterized as UOTHC only if the member is given

an opportunity for a hearing by an administrative discharge board or requests discharge in lieu of trial

by court martial.  However, conduct in the civilian community of a member not on active duty or ADT

may be used to characterize service as UOTHC only if the conduct directly affects the performance of

military duties.  Examples of conduct that directly affects the performance of military duties include

but, are not limited to the following:

A2.2.3.1.  Missing muster or screening;

A2.2.3.2.  Missing a UTA, IADT, OR ADT;
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A2.2.3.3.  Offenses which involve either a military member or a DoD agency as a victim.

A2.2.4.  Characterization of service as UOTHC may be appropriate when the reason for separation is

based on one or more acts or omissions that constitute a significant departure from the conduct

expected.  Examples of this type conduct are:

A2.2.4.1.  The use of force or violence to produce serious bodily injury or death;

A2.2.4.2.  Abuse of a special position of trust;

A2.2.4.3.  Disregard by a superior of customary superior-subordinate relationships;

A2.2.4.4.  Acts or omissions that endanger the security of the US;.

A2.2.4.5.  Acts or omissions that endanger the health and welfare of other members of the Air

Force; or

A2.2.4.6.  Deliberate acts or omissions that seriously endanger the health and safety of other per-

sons.

A2.3.  Other Separations with No Service Characterization:

A2.3.1.  Dropped From the Rolls of the Air Force.  An officer or enlisted member may be dropped

from the rolls of the Air Force when authorized by this instruction.  (HQ USAF takes final action on

all cases).

A2.3.2.  Entry Level Separation.  A separation based on an action that starts while the enlisted mem-

ber is in entry-level status.

A2.3.3.  Release From Custody and Control of The Air Force (By Reason of Void Enlistment).  When

a member does not require characterization or an entry level separation, describe the separation as an

order of release from custody and control of the Air Force.

A2.4.  Period Considered in Characterizing Service.  Determine characterization of service solely on the

member's military record in the period of service that is ending.

A2.4.1.  Prior service activities, including records of conviction by court-martial, records of absence

without leave, or commission of other offenses for which punishment was not imposed shall not be

considered on the issue of characterization.  To the extent that such matters are considered on the issue

of retention or discharge, the record of proceedings may reflect express direction that such informa-

tion shall not be considered on the issue of characterization.

A2.4.2.  Preservice activities may not be considered on the issue of characterization except as follows:

in a proceeding concerning fraudulent entry into military service, evidence of preservice misrepresen-

tations about matters that would have precluded, postponed, or otherwise affected the member's eligi-

bility for enlistment may be considered on the issue of service characterization.

A2.5.  Limitations on Service Characterization:

A2.5.1.  In some cases you may not consider evidence used to show that a basis for discharge exists,

when you are deciding how to characterize the member's service.  Consult a staff judge advocate for

help in deciding how to use such evidence.  If the discharge authority directs the issuance of a General
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or UOTHC discharge, the instrument that directs discharge must show how other circumstances of the

member's military record warrant such a characterization.

A2.5.2.  On the issue of characterization, don't consider conduct that has been the subject of judicial

proceedings resulting in an acquittal, or other action having the same effect.

EXCEPTIONS:

– When such action is based on judicial determination about matters other than the guilt or inno-

cence of the respondent.

– When a judicial proceeding was conducted in a state or foreign court, refer it to the Office of

the Air Force Personnel Council for final decision.

A2.5.3.  You may not discharge a member UOTHC if the sole basis for discharge is a serious offense

that resulted in conviction by a court-martial if court-martial did not impose a punitive discharge.

EXCEPTION:  The Air Force Personnel Council may approve such a discharge.

A2.5.4.  Additional limitations that apply to service characterizations:

A2.5.4.1.  Drug Abuse.  Under the provisions of AFI 36-2701, governing self-identification or

treatment for drug abuse, don't consider the following items when deciding on the issue of charac-

terization:

A2.5.4.1.1.  A member's voluntary self-identification for treatment for drug abuse.

A2.5.4.1.2.  The evidence the member voluntarily provides in connection with the self-identi-

fication.

A2.5.4.1.3.  The results of mandatory urinalysis testing for controlled substances may not be

used if the testing was conducted during a command directed examination or referral of a spec-

ified member for a valid medical purpose according to the Manual for Court-Martial Rules of

Evidence 312(f), when there is a reasonable suspicion of drug abuse or during an examination

of a specified member in conjunction with the member's participation in a drug treatment and

rehabilitation program.

NOTE: A command-directed examination as described in AFI 36-2701is one conducted to determine:

A2.5.4.1.3.1.  A member's competence for duty.

A2.5.4.1.3.2.  The need for counseling, or other medical treatment.

A2.5.4.1.4.  Exceptions:

A2.5.4.1.4.1.  The evidence discussed in subparagraphs A2.5.4.1. and A2.5.4.1.3. to

impeach or rebut evidence of drug abuse (or non-abuse) if the member first introduced the

subject.

A2.5.4.1.4.2.  Independently derived evidence, including the results of mandatory urinaly-

sis testing not specifically excluded from consideration, when you are deciding the issue of

service characterization.

A2.5.4.2.  Homosexual Conduct.  A discharge UOTHC may be issued, only if it is found that dur-

ing the current term of service the member attempted, solicited, or committed a homosexual act:

A2.5.4.2.1.  By using force, coercion, or intimidation.
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A2.5.4.2.2.  With a person under 16 years of age.

A2.5.4.2.3.  With a subordinate in circumstances that violate customary military superior-sub-

ordinate relationships.

A2.5.4.2.4.  Openly in public view.

A2.5.4.2.5.  For compensation.

A2.5.4.2.6.  Aboard a military vessel or aircraft.

A2.5.4.2.7.  In another location subject to military control under aggravating circumstances,

noted in the findings, that have an adverse impact on discipline, good order, or morale compa-

rable to the impact of such activity aboard a vessel or aircraft
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