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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

STORMANS INCORPORATED, et al., CASE NO. C07-5374 RBL

Plaintiffs, OPINION

V.

MARY SELECKY, Secretary of the
Washington State Department of Health,
etal.,

Defendants,

and
JUDITH BILLINGS, et al.,
Intervenors.
. SUMMARY

This case presents a novel question: can the State compel licensed pharmacies a
pharmacists to dispense lawfully prescrile@aergency contraceptives over their sincere
religious belief that doing so terminatebwaman life? In 2007, under pressure from the

Governor, Planned Parenthooddahe Northwest Women'’s Law Center, the Washington St

Board of Pharmacy enacted reguwdas designed to do just that.
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The rule primarily at issue, commonly known as theeligtery rule,” requires pharmacie
to timely deliver all lawfully prescribed madgditions, including the emergency contraceptivey
Plan B ancklla? Under the delivery rule, a pharmacysusal to deliver is grounds for
discipline, up to and including revocation oflitsense. In operation, ¢hdelivery rule bars a
pharmacy from referring patients seeking Plan B to other pharmacies, meaning they mus

dispense the drugs.

In violation of the regulationgut in conformity with their fggious beliefs, the Plaintiffs

refused to dispense Plan B to Planned Paredthest shoppers and others. The Board laung
a series of investigations, and this suit was the result. Based on the evidence presented
the Board’s regulations, while facially actaiple, are in practice unconstitutional.

Il. BACKGROUND®

A. The Parties.

Plaintiffs are two individual phranacists and a corporate pharméciach holds the

sincere religious belief that life begins at cepiton, when an egg from the female is fertilize

b

hed

at trial,

il

by the sperm from the male. Taken after unpretksex, emergency contraceptives Plan B gnd

! The other new rule (the “phaacist responsibility rule”and the pre-existing “stockin
rule,” are also at issue in thissea They are discussed below.

2 Plaintiffs amended their Comjité to add allegations regardiefja when it became
widely available in 2010. [Dkt. #s 470 & 474]. rfease of reference, the two are referred to
“Plan B” in this Opinion.

% A detailed history of the Ress’ promulgation and enforcement is set forth in the Co
Findings of Fact and Conclusions of Law, fileerewith. Only thoséacts essential to the
Court’s opinion are reiterated here.

* Plaintiffs are Margo Thelen, Rhonda Mesknd Stormans, Inc. Stormans owns an(
operates two grocery stores, one ofchicontains a retail pharmacy.

as

urt’'s
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ella delay ovulatior?,and can also prevent a fertilized egg from adhering to the wall of the
(implanting). Plan B is most effeee if taken within three days, whildla is effective for five.
Because of their religious beliefs, Pldfifs refuse to dispense Plan B.

The State Defendants are individuals suetthéir official capacities, charged with the
promulgation, interpretation and enforcemenBoérd of Pharmacy regulations, including the
2007 Rules. The Defendant-Intervenors areouarindividuals persally concerned about
access to lawful medications in Washingtofwo are HIV-positive individuals concerned tha
the success of Plaintiffs’ claims could resulthe denial of lawfullyprescribed and medically
necessary drugs to combat their condition, basdteasserted religious or moral judgment ¢
the dispensing pharmacist or pharmacy. They delaoth that they have been denied access
lawfully prescribed medications in the past.

The remaining Intervenors are women of cliihring age who have been denied acq
to Plan B, who have heard that pharmacists rioua pharmacies will refuse to dispense Plat]
and will judge, intimidate, or harass them, who have engaged in “test shopping” to detern
which pharmacies will not deliver Plan B, or whmply want to participate in order to ensurg
that women have access to Plan B.

B. The Pharmacy Board Rules and Their Operation.

The Board’'s 2007 rulemaking resulted irotmew rules: the dieery rule and the

pharmacist responsibility rule. The Board ajswe a new interpretation to its pre-existing

® There may be disagreement about thaalccientific operatin of the drugs, or
whether they are in fact abortifacient$he court did not admévidence on either side
regarding this issue, and instead accepted titfaiiestimony that their faith precludes them
from delivering the drugs.SeeDkt. #458] This case is abadiie State’s ability to require
Plaintiffs to deliver the drugs in the face of thatief, not about whether the belief is reasong

Literus

—

ess

1 B

nine

ble

or scientifically suppogble. No party or withess disputbgat Plaintiffs hold the belief.
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stocking rule. The effect of the new ruleslahe new interpretation is to force religious
objectors to dispense Plan B.

The delivery rule imposes altity to deliver” on pharmacies:

(2) Pharmacies have a duty to dedr lawfully prescribed drugsr devices to

patients and to distributewys and devices . . . in a timely manner consistent with

reasonable expectations for filling the prescription, except for the following or
substantially similar circumstances:
(a) Prescriptions containing an obvious or known error . . .
(b) National or state emergenciesggoidelines affecting availability . . .
(c) Lack of specialized equipment@xpertise needed to safely produce,
store, or dispense drugs . . .
(d) Potentially fraudulent prescriptions; or
(e) Unavailability of drug or dege despite good faith compliance with

WAC 246-869-150.

(2) Nothing in this section requiresgrimacies to deliver a drug or device

without payment of their usual ardstomary or contracted charge.

Wash. Admin. Code 8§ 246-869-010 (entitled “PharmsidResponsibilities”). The delivery rul
operates in tandem with the stocking rule, whistuires a pharmacy to stock a “representati
assortment of drugs in order to meet the pharmaceutical needs of its patiegt246-869-150
(entitled “Physical standards for pharmacies—dubde stock”). The rules, however, do not
apply directly to pharmacists themselves.

Pharmacists have a statutory right émscientious objection, and thus, may not be
“required by law or contract iany circumstances to participatethe provision of or payment
for a specific service if they object to so doingreason of conscience aligion.” Wash. Rev
Code 8§ 48.43.065(2)(a) (applying to “health gamaviders,” includingpharmacists). The
Board’s 2007 “pharmacist responsibility rule” ogmized this right. It prohibits a pharmacist
from destroying or refusing to return unfilledaavful prescription, from violating a patient’s

privacy, and from unlawfully discriminating agat, intimidating, or harassing a patie®eed.

§ 246-863-095. A pharmacist may refuse licafprescription, but a pharmacy may not.

4%
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Accordingly, a pharmacy employing a pharmawigh a religious objection to Plan B can

discharge its obligation under the delivery rajehaving another on-dupharmacist deliver the

medication. The practical effect of the deliverier(and the board’s curremterpretation of the

stocking rule) nevertheless dirgcand adversely impacts pharmstsiwith a religious objectior
to dispensing Plan B.

Pharmacies without the needability to have two pharatists on duty at all times
cannot employ a pharmacist with a religious otipecto dispensing PlaB without risking a
violation of the delivery rule, i& patient with a valid Plan B prescription seeks to have it fillg
that pharmacy. Nor does the fact that the raldgate the pharmacy (and not the pharmacig
timely deliver lawfully prescribed medicatiopermit a pharmacist operating his own pharmg
to comply with the delivery rule without vidlag his conscience. Because a pharmacy mus

a prescription for Plan B, if it employs a pharmacist who objects, it must staff a second

174

bd at
t) to

10
L fill

pharmacist simply to ensure that the pharmacyccanply. In effect, the conscientious objector

costs the pharmacy twice what a single, non-ciensious objector does. For pharmacies tha
need only one pharmacist per shift, such aisoshreasonable, and the pharmacy’s only rea
option is to fire the consciewtils objector. The delivery rulkus renders the pharmacist’s rig
to conscientious objection illusory.

In the case of a pharmacy owner with religiobgections to Plan B, there is no option
other than to leave the bussse—and the Board was well aware of this result when it desigrn

the rule®

® The Board of Pharmacy’s own formal analysis of the rules’ impact recognized tha
“pharmacy owners [may] close rather than dispenedications that conflict with their beliefs
Final Significant Analysis for Rule ConcerniRjarmacists’ Professiom&esponsibilities, WA

1

ed

174

246-863-095 & Pharmacies’ Rasnsibilities, WAC 246-869-014 12. [Pl.’s Ex. 434]. But the
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In practice, both the stockingle and delivery rule contaiexemptions not present in
their text. While the stocking leistates pharmacies must caargepresentative assortment of

drugs requested by its patients, in practice, phai®s refuse to carry drugs for a variety of

reasons. Pharmacies regularly refuse to stoch drugs as oxycodone for fear of robbery; they

refuse to dispense syringes because they dislike the clientele they associate with the pro
Pharmacies may decline to stock a drug becausexpensive, because the “return on
investment is less than desired, or becauskeothassle factor"—daditional paperwork or
patient tracking. Pharmacies may decline éalstdrugs because they have contracted with
manufacturers of competing drugs or becdhsegharmacy opts to serve a particular niche
market. None of these exemptions exist in thedéte rules; but in practice, the Board allo

pharmacies to shape their stock rather thamvallp patients to do so. Further, the Board has

written policy or procedure about how to enforoe skocking rule. And iat least 40 years, the

Board hasieverenforced the stocking rule against any pharmacy—until the delivery rule
required pharmacies to deliver Plan B.

Like the stocking rule, the delivery rule opesatar more loosely thaits text suggests.
For example, the Board has interpreted the delideyto allow pharmacies to refuse to deliv,
a drug because it does not accept a patient’spkat insurance or because it does not accep
Medicare or Medicaid. That leeway exisechuse the delivery rule exempts a pharmacy frg
its duty to deliver in not just éhfive enumerated categoriest buall “substantially similar

circumstances.”

Board found that any disruption in access to wetibns would be temporary because, “if the
is sufficient consumer demand in the area,amplacy . . . may be purchased and run by a ne
operator who will comply with these rulesld. In other words, the Board contemplated its r

duct.

VS

no

174

m

re
DWW
iles

would result in pharmacies run by religious-objectors being replaceon-objectors.
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C. Development of the Board of Pharmacy Regulations.

The Board’s regulations have been aimeRlah B and conscientious objectors from
their inception. The events leading to promulgation began in 2005, when Planned Parenthood
and the Northwest Women’s Law Center contddristina Hulet, Senior Health Policy
Advisor to the Governor, who began meetinthwhe groups. Ms. Hulet then referred the
groups to Steven Saxe, the Pharmacy Boardésttive Director, and idoing so, informed Mr.
Saxe that Northwest Women’s Law Center wa®king into the issue @& pharmacist’s right to
refuse to fill a prescription for moral/religiougews” and that the groups “[were] considering
pushing for national or state legislation oe thsue.” Pl.’s Ex. 13. That cause—barring a
pharmacist’s right of conscience—played a deeisole in the Board rulemaking. Indeed,

Plaintiffs have presented reams of emariemoranda, and letters between the Governor’s

174

representatives, Pharmacy Board members, and advocacy groups demonstrating that the
predominant purpose of the rule wastamp out the right to refuse.

Negotiations among the Board, the Gawar the Washington State Pharmacy
Association, Planned Parenthotiie Northwest Women'’s Law Ceaant and other groups, led the
Board to adopt a draft rule in June 2006. Tladtdule allowed a pharmacist the right to refuse
for conscience reasons. The Gawe objected: “I strongly oppegshe draft pharmacist refusa|
rules . ... [N]o one should be denied aymprate prescription drugs based on the personal,
religious, or moral objection ohdividual pharmacists.” Pl.’s Ex. 1@ketter from Governor
Gregoire to Dr. Asaad Awan, Chair Bbard of Pharmacy). Dajyeter, the Governor threatened
to replace the entire Board if the draft rulas not changed. Pl.’s Exs. 96 &117.

On June 7, 2006, Planned Parenthood andltnthwest Women'’s Law Center submitted
an alternative rule. Pl.’s Ex. 123. After miradterations made by the Governor’s office and the

Washington State Pharmacy Assdimn, the Governor sent handtign comments to Ms. Hulet,

OPINION -7
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asking whether “this draft [is] clean enough fog #dvocates re: conscious/moral issues can
allow pharmacist to refuse?” Pl.’s Ex. 13Qifa internal Governor’s office memorandum).

Mr. Saxe responded to the alternative mith an honest,rad telling, question:

Would a statement that does not alloph@rmacist/pharmacy the right to refuse

for moral or religious judgmerte clearer? This wouldave intact the ability to

decline to dispense (provide alternatives) for negitimateexamples raised;

clinical, fraud, business, skill, etc.
Pl.’s Exs. 154 & 15%emphasis added). Mr. Saxe was agkrightfully, why the Board did not
simply draft clear language to do exactly wihatas attempting to do with vague language—
pharmacists and pharmacies from conscientiooigjgcting, while at the same time allowing
pharmacies and pharmacists to refuse to dispengegactically any other reason. Doing so
would be easier, of course, tharnyfng to draft language to allow &alitating a referral for only
... hon-moral or non-religious reasqghshe ultimate goal of the proposed draft. Pl.’s Ex. 1§
(email from Mr. Saxe to Ms. Hulet). Indeed, Nbaxe’s division of reasons not to dispense il
illegitimate (i.e., moral reasons) and legitimate. (ie@y other reason) hitights the goal of the
Board, the Governor, and the adsog groups: to eliminate coneaitious objection. At trial,
Mr. Saxe admitted that the rulegeted conscientious objectors:

Q. And it was your understamgj that the intent of the proposed rule was to allow

professional judgment and as you’ve indiddbeisiness reasons that are consistent

with the time honored pracgs of pharmacy but not moral or religious reasons,

right?

A. | believe so, yes.
Trial Tr. vol. 3 at 32, Nov. 30, 2011.

The Governor then convened a taskfoommsisting of represéatives of the WSPA,

Planned Parenthood, Northwest Women’s Law @emoard members, and a University of

Washington professor. The group agreed thdtaamacy would be permitted to refer patient

't

bar

7

nto

1°2}
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for a broad range of business reasons, but e¢fiemr reasons of congence was objectionable
and should not be permitted.

The Board preliminarily approved the Gower's rule in August 2006, and adopted th
rule in April 2007. Following approval, tigoard sent a guidance letter to pharmacies and
pharmacists on how to comply. Pl.’s Ex. 436. Thars letter explains that facilitated refer
is permissible except in casescohscientious objection to Plan’B.

D. Procedural History.

Plaintiffs commenced this action on J@ly, 2007, and the rules became effective the

following day. In September 2007, the Court kleaial argument on Plaintiffs’ Motion for a

Preliminary Injunction. In a writteOrder, the Court enjoined enéement of the rules as to all

pharmacists and pharmacies practicirgftise and refer” pending trial:

The defendants are enjoined fremforcing WAC 246-863-095 (4)(d) and
WAC 246-869-010 (4)(d) (thanti-discrimination provisions) against any
pharmacy which, or pharmacist who, refsise dispense Plan B but instead
immediately refers the patient eitherth@ nearest source of Plan B or to a
nearby source for Plan B.

SeeOrder, Dkt. # 95, November 8, 2007. The @aunjunction was based on its view that

Plaintiffs were likely to succeed on their free &z claim. As they did during the rulemakir

process and throughout this litigationaipliffs argued that refuse and réfaccommodates theli

"In fact, the Board’s July 200N otice to Pharmacists” regarding the Board’s new ru
was internally titled “<<pharma@nB103_001.pdf>>."SeePl.’s Ex. 275 (emphasis added).

8 Prior to the development and implertation of the 2007 Rules, pharmacists and
pharmacies with a religious @uation to dispensing Plandhgaged in a practice known
throughout this litigation as “refuse and refer*facilitated referral.” The requesting patient
would be referred to a nearby pharmacy whicluld dispense the medication. This practice
was apparently permitted under thealBsb of Pharmacy’s prior rules.

D

ral

g

es

OPINION -9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

religious beliefs while ensuring that patieihtave timely access to lawfully prescribed
medications, including Plan B.

The State and the Intervenors appealed akedathe Ninth Circuit to stay this Court’s
injunction. The Motion to Sty was denied on May 1, 2008ee Stormans v. Seleckg6 F.3d
406 (9th Cir. 2008). On March 6, 2009, while #ppeal was pending and a trial on the merits
without guidance from the Ninth Circuit was inmging, the parties stipukad to a stay of the
case until the Ninth Circuit'decision and, if necessaiie subsequent triaSeeOrder on
Stipulation [Dkt. #355]. The State agreed twftake investigative or enforcement action
against Plaintiffs or their employers und®&AC 246-863-095(4)(dpr WAC 246-869-010(4)(d
until a trial on the merits has concluded.”

The parties also agreed that, if the NinthcGit vacated this Court’s injunction, the State
would notify the Court if theyaceived any complaints thahan-party pharmacy or pharmacist
was failing to comply with 8§ 246-869-010(4)(d) or § 246-863-095(4)(d), and that no
investigation of any such complaint would peed absent the Courtgproval. Though the
State reported the receipittwo such complaints, they did negek to investigate them from the
date of the Stipulation tbugh the date of trial.

The Ninth Circuit issued an Opinion reviag this Court’s injuction on July 8, 2009.
See Stormans v. Selecky1 F.3d 960 (9th Cir. 2009). Afteehearing by the Ninth Circuit
panel, that Opinion was vacated and sugaied by an Opinion dated October 28, 2086e
Stormans v. Selecky86 F.3d 1109 (9th Cir. 2009). dl®pinion reversed this Court’s
injunction.

In reversing the injunction, ¢hCourt of Appeals held th#tis Court had applied the

wrong preliminary injunction standain light of the Supremedirt’s intervening decision in
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Winter v. Natural Reources Defense Councdis5 U.S. 7 (2008) rfivalidating the Ninth
Circuit’s “possibility of irreparat# injury” standard as too lenierit)Further, the Ninth Circuit
held that, based on the evidentiary record atithe, the Court should have applied a rationa
basis test instead of an “ends/means” tebich it equated tbeightened scrutinySee
Stormans586 F.3d at 1131 (noting that thadmntiary record was “thin”)In considering the
merits, the Court of Appeals hdlaiat Plaintiffs were unlikely tsucceed, and that the injunctic
was overly broad because it applied to all preanists and pharmacies practicing “refuse and
refer.” The Court of Appeals further held tleaten if an injunctionvas warranted, it should
have been limited to the named Plaintiffs.

The Ninth Circuit remanded the case for evaluation of Plaintiff's Motion for a
Preliminary Injunction under the correct standarBecause the parties halleady stipulated tg
a stay of the litigation and tarcement of the rules agairi¥faintiffs, this Court did not
reevaluate Plaintiff's Motion for a Preliminamjunction under the guidance of the Ninth

Circuit’'s Opinion.

In 2010, the Board of Pharmacy undertook & nélemaking process, during which the

considered whether to includethme delivery rule an exception foonscience. At the request
Plaintiffs and the State (and over the objection efltttervenors), the Court struck the trial dg

and stayed this litigation pending the @uhe of that rulemaking procesSeeOrder on

Stipulation [Dkt. #447]. The Board did not cigarthe rules to includa conscience exception|

® Judge Wardlaw’s opinion also held that flaintiffs had standg and that, with the
exception of their claims against the Human Rigbommission, Plaintiffs’ claims were ripe.

On remand, this Court dismissed the Plaintiffaims against the Human Rights Commission.

n

SeeOrder Granting Mot. to Dismiss [Dkt. #376].
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The stay was lifted and the case proceeded tav@lwe day bench trial. The full evidentiary
record has now been developed.
[ll. DISCUSSION

Plaintiffs assert three constitutional clajrai through the usual vehicle of 42 U.S.C.
81983: that the Board of Pharmacy rules violajdl{&ir right to substantive due process; (2)
their right to free exercise of religioand (3) their right tequal protectionSeeSecond Am.
Compl., at 1 58—-84 [Dkt. #474]. dmtiffs also assert that the Board’s rules violate and are
preempted by Title VII of the Civil Rights Act, 42 U.S.C. §820@0seq Id. 11 71-74. The
Court addresses each claim in turn.

A. Plaintiffs’ Fourteenth Amendment Substantive Due Process Claim.

Though it is not the claim that received the nadggntion in this tigation, Plaintiffs’
core position is that they have a fundamentditrto refrain from actively participating in the
termination of a human lif8 under the Fourteenth Amendment’s Substantive Due Process
Clause. They argue that thet®tcannot force them to violatesthright of conscience, absen

the application of a rule narrowly tailoréal achieve a compelling state interest.

19 pjaintiffs draw a brighline between pharmacieadpharmacists with a sincere
religious objection to dispensing emergency @o#ptives, and those who might claim the rig
to refuse to deliver lawfully prescribededications for reasons of common bigotry.

The Intervenors, for examplate concerned thagécognizing an exception to the delive
rule for “moral” objections or judgments would permit a pharmacy or pharmacist to refuse
dispense time-sensitive HIV drugecause it or she claimed to be religiously or morally opp
to the lifestyle of the pg@ent requesting them.

If the Plaintiffs are permitted to refusedeliver Plan B because they have fundamen
right not to do so (in the absee of a rule narrowly tailoreid achieve a compelling state
interest), the Intervenors’ concerns on this paiotild vanish. If it existat all, the fundaments
right at stake is the limited and narrowly eefdl right to refuse to actively participate in
terminating a life.

yht
ry
to

psed

al
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Plaintiffs’ sincerely-held regious belief precludes them from dispensing Plan B, which

they view as active participation in the destion of a human life.The religious right of
conscience they assert (and seek to defertthjsrcase is qualitatively different than the
sincerely held beliefs at issue in countless opinions discuashtgte’s regulatory impact on
religious practices in the free exercise contéxt.

The Due Process Clause guarantees morefdivgorocess, and tHdéiberty” it protects
includes more than the absence of physical estr®ue Process also provides heightened
protection against governntanterference with certain fundamahtights and liberty interests
Washington v. Glucksber§21 U.S. 702, 720-21 (1997) @nbal citations omitted).

The substantive due process analysis has twapy features. First, in order to warral
this heightened protection, a right or interesstre, objectively, “deeply rooted in this Natio
history and tradition.” It mudie “implicit in the concept of orded liberty” such that “neither
liberty nor justice would exist if [it was] sacrificedd. (quotingMoore v. City of East

Cleveland 431 U.S. 494 (1977) arRhlko v. ConnecticuB02 U.S. 319 (1937)).

X An incomplete but representative li€hurch of the Lukumi Babalu Aye, Inc. v. City
Hialeah 508 U.S. 520 (1993) (sacrificing animalsgge v. Weismarh05 U.S. 577 (1992)
(school prayer)Employment Div. v. Smitd94 U.S. 872 (1990) (ingesting illegal druds)Ss. v.
Lee 455 U.S. 252 (1982) (payment of taxé&jsconsin v. Yoded06 U.S. 205 (1972) (school
attendance)Sherbert v. Vernei374 U.S. 398 (1963) (refusal to work on the Sabb&éynolds
v. U.S, 98 U.S. 145 (1878) (polygamyard v. Polite_ F.3d __ , 2012 WL 251939 (6th
Cir. 2012) (counseling homosexual&xayson v Schuler  F.3d __ , 2012 WL 130454, (7th
Cir. 2012) (hair length).ighthouse Inst. for Evangelism, Inc. v. City of Long Braidl® F.3d
253 (3rd Cir. 2007) (zoning restriction3enafly Eruv Ass’'n Inc. v. Borough of Tena899
F.3d 144 (3rd Cir. 2002) (placementlethison public property);Fraternal Order of Police v.
City of Newark 170 F.3d 359 (3r@ir. 1999) (facial hair)Adams v. Comm’r of Internal
Revenuel70 F.3d 173 (3rd Cir. 1999) (refusing to pay taxiés)y v. Baldwin 109 F.3d 557
(9th Cir. 1997) (dreadlocksMitchell County v Zimmerman__ N.W.2d __ , 2012 WL 33377

of

7

(lowa 2012) (steel clesion tractor tires).
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Second, the fundamental liberty interesstake must also kmibject to a “careful
description.”ld. at 721 (citingReno v. Flores507 U.S. 292, 302 (1993)). The “crucial
guideposts for responsible decision-makingéualuating the existenad# a fundamental right
are the nation’s “history, legaraditions, and practicesld. (internal quotations and citations
omitted). The question is whether the right isfsoted in the traditions and conscience of o
people as to be ranked as fundamenghyder v. Commonwealth91 U.S. 97, 105 (1934). If
so, the right may not be infringedt‘all, no matter what processprovided, unless the
infringement is narrowly tailored tgerve a compelling state interesblucksberg521 U.S. at
721 (quotingFlores 507 U.S. at 302). In short, ifr@ght is deemed fundamental, any law
infringing that right muspass strict scrutiny.

The Supreme Court has cautioned that “because guidefpostsponsible decision
making in this unchartered area are scarce aad-epded,” courts should be “reluctant to
expand the concept of suastive due process.Glucksberg521 U.S. at 720. IGlucksberg
the Supreme Court held that Washington’s (thear) on assisted suigidvas constitutional,
because the “right to determitiee time and manner of one’sath” was not a fundamental on
as measured against the nation’s history, legditions, and practicednstead, the list of
fundamental rights (beyond those enumerateaterBill of Rights) recognized by the Supremg
Court was, and is, a short offelt includes:

[T]he rights to marry,Loving v. Virginig 388 U.S. (1967)to have children,
Skinner v. Oklahomax rel. Williamson 316 U.S. 535 (1942); to direct the

12 The Supreme Court is demonstrabfglainderstandably reticent to recognize new
“fundamental” rights, even when it determineatttong-standing laws are unconstitutional. T
most recent example of this is the Court’s decisidramrence v. Texa$39 U.S. 558 (2003)
(striking down Texas’ sodomy statute on Reenth Amendment grounds but stopping short
calling the right to engage in honessial behavior “fundamental”).

LIr

D
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education and upbringing of one's childréteyer v. Nebraska262 U.S. 390
(1923); Pierce v. Society of Sister@68 U.S. 510 (1925); to marital privacy,
Griswold v. Connecticut381 U.S. 479 (1965); to use contraceptidnd;
Eisenstadt v. Baird 405 U.S. 438 (1972); to bodily integrityRochin v.
California, 342 U.S. 165 (1952), and to abortioRlgnned Parenthood vCasey

[505 U.S. 833 (1992)].

Glucksberg521 U.S. at 720. The Supreme Court alsted that it had “assumed, and strong
suggested” that one had a fundamental rigittese unwanted lifesang medical treatmentd.,
(citing Cruzan v. Dir, Mo. Dep’t of Health497 U.S. 261, 278 (1990)).

But theGlucksbergCourt refused to exter@uzaris recognition of the fundamental
right to refuse unwanted end-lifie medical care to a fundamentajht to receivehe assistance
of another in proactively seekisgicide. The nation’s historickdgal tradition was precisely tl
opposite; almost every state had made a policyceragainst assisted suicide from each stat
founding. “If a thing has been practiced foottwindred years by common consent, it will ng
a strong case for the Fourteenth Amendment to affectdt.{quotingFlores 507 U.S. at 303).
The Court held the state’s ban on assisted ik constitutional, orsiface and as applied.
Id.

Less than 15 years aft@tucksberg Washington made a policlecision to permit (and
to regulate, rather than ban) assisted suicBee\Washington’s “Death win Dignity” Act, Rev.
Code of Wash. § 70.245. In support of their claiat the right to refrain from taking a life is
fundamental, Plaintiffs emphasize that that &mtcifically allows medical providers—includir
pharmacists—to refuse to participanh an assisted suicide.

Plaintiffs argue that this isnly the latest example ofémation’s tradition recognizing

the fundamental right to refuse take a human life over a sineeeligious or moral objection.

They cite the long history of conscientious obges to military servde, which goes back to

y

ed

g
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colonial times. The right has also been consistently protected for health care practitioner
context of abortion, abortifaas drugs, assisted suicidmd capital punishment.

In the wake ofSlucksbergand the Death with Dignity Acit is clear that Washington
State carbar medical providers from as$isg in taking life, and it caallow them to participate
in taking a life. But can the statempelmedical providers to participatn taking a life? If the
Death with Dignity Act had requiremiedical providers to participate assisted suicide, there
little doubt that the medical praers would have the right tefuse to do so. The only
difference between this difficult case and that pnesbly easy one is that here, the parties dg
agree that a life is atate. There is no doubt about the capsnces of assisted suicide; here
there is doubt.

It is unlikely that there would ever ltige political will to mandate that a doctor
participate in an assisted sidie, a capital punishment, or ahortion. While the right of
conscience in the abortion context has been recognized as constitupenaligsible(see, for
exampleDoe v. Bolton410 U.S. 179 (1973)), the Supremau@ has not yet had to address t
corollary question of whether a doctor hasiadamental, constitutionally-protected right of
conscience.

Neither the State nor the Intemnors directly dispute thatdte is a long national traditig
and practice of recognizing thehi to refrain from taking a . Instead, they appear to
honestly believe that there isi@gnificant, qualitative differendeetween administering a letha
injection to a terminally ill paéint or a convicted murderer, kiling an enemy combatant, on
the one hand, and dispensing an over thenter emergency contraceptive hours after

unprotected sex, on the otherdéed, they descrilibe rules’ requirement that Catholic-

5 in the
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affiliated pharmacies stock and dispense Blas a “technical” violation of the Church’s
directives against doing 0.[SeeDkt. #523, at 5].

But for Plaintiffs, there is no doubt—thesdsaare the same. ik not this Court’s
“business to evaluat[e] the relagiwerits” of differing religious beefs, and it is not “within the
judicial ken to question the centraliby particular beliefs or pracks to a faith, othe validity of

particular litigants’ interpetations of those creedsEmp. Div., Dep’t of Hulan Res. of Ore. v.

13 The State argues that it is constitutibnprohibited from ecognizing a “right of
conscience” exception to the delivery rulecléims “an accommodation specific to Plaintiffs’
religious beliefs and objections would impliedhe prohibitions in the First Amendment’s
Establishment Clause,” and would violate Rirst Amendment obligation to maintain
“governmental neutrality between religion amdigion, and between religion and nonreligion.
SeeDkt. #534, at 2 & 4Citing McCreary v. ACLUS45 U.S. 844, 860 (2005) (internal citatiof
omitted).

This position is flawed for at least two reas. First, the Supreme Court has never hg
that statutes giving special caharation to religious groups aper seinvalid. That would run
contrary to the teaching of its cases thatehs “ample room for accommodation of religion
under the Establishment Clause&Cbrp. of Presiding Bishop of Chelr of Jesus Christ of Latte
Day Saints v. Amo483 U.S. 327, 338 (1987) (internal references omitted). AitesCourt
certainly did not so hold; to the contraryugheld 8702 of the Civil Rights Act of 1964 (which
creates an exception for religious employers)irag} an Establishment Clause challenige.at
330. See als¢Hosanna-Tabor Evangelical Lutheran Church and School v. EEOS. Ct. _,
2012 WL 75047 (2012). The Supreme Court hasagedly “recognized that the government
may (and sometimes must) accootate religious practicesid that it may do so without
violating the Establishment Clauséimos 438 U.S. at 334 (quotirigobbie v. Unemployment
Appeals Comm’n of Fla480 U.S. 136, 144-45 (1987)).

Secondly, the State’s own argument acknowdsdtat whether or not exceptions for
conscience are constitutionatlyquired no case has ever held that they are not constitution
permitted SeeDkt. #534 at 5, n. 1, arguing that gowaental recognition of a right of
conscience is “a matter of legislative grace.” lfjeéke State affirmatively sought a stay of t
litigation in July 2010, so that the Board ofdPtmacy could revisit the rulemaking process to
consider incorporating a conscience exceptiontimadelivery rule. That effort resulted in no
change, but a rule recognizittte right asserted by Plaintiffere would not violate the
Establishment Clause.

The evidence is undisputed that the Boarddveonsidered andjeeted a conscience
exception, for reasons that had nothing to do thi¢hState’s now-claimed fear of violating the
Establishment Clause. If anything, an Establishrm#ause issue is raised by the Board'’s fai
to enforce its delivery and stocking rules agaetholic-affiliated pharmacies. This failure i
discussed below.
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Smith 494 U.S. 872, 887 (1990) (quotibgS. v. Lee455 U.S. 252, 263 n. 2 (198)ernandez
v. Comm’r 490 U.S. 680, 699 (1989)).

In the initial rulemaking process anddhghout this litigation, the State and the
Intervenors have dismissed PItifs’ religious beliefs abouthe implications of dispensing

emergency contraceptives as unworthy of the ssors of protections they would, presumab

freely recognize in another contextdeed, they view the deassi that confronts people of faith

as minor, even guaint, burdens on religious peastlike regulations oratial hair, dreadlocks,
drug use, land use regulation, taxation, and the [ikeey argue that Plaintiffs’ sincere belief
about an issue at the core of their religionas entitled to constitional protection, but is
instead granted (or not) as a matter of legislative grace.

In Roe v. Waddhe Supreme Court acknowledged tgperts in medicine, philosophy
and theology could not agree upon when life begit therefore reed to adopt its own
definition of the beginning of life. Thirty yestater, we are perhaps no closer to definitively
answering that question as a sogieBut, whether or not they acerrect, the Plaintiffs sincere
believe they know the answer, asé compelled to act accordingly.

Because the beginning of life has not beenngefifor purposes of constitutional law, it
unclear whether the Supreme Court would palortion or contracejon precedent to
emergency contraceptives. When the Supremet@ddressed the murky question of when
begins, it recognized a constitutional right formen to choose to terminate a pregnancy in
some circumstances. The question in this asdether a corollary to that fundamental
freedom to choose is a similar constitutional @ctibn of an honest, goodttabelief that life

begins at the moment of conception.
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In this Court’s view, the answer is cleddowever, the Supreme Court has never take
the opportunity to add “theght to refuse to participate inghaking of a life” to the limited list
of constitutionally-protected fundegental rights it has recognize Given the Supreme Court’s

prudent warning on the extension of fundamenggdits, and the novel circumstances this cas

presents, this Court will not tend the scope of existing substaatdue process. The Supreme

Court will have to answer that question in the affirmative before this Court can recognize
fundamental right the Rintiffs assert.
B. Plaintiffs’ First Amendment Free Exercise of Religion Claim.

1. Free Exercise Claims undeiSmith and Lukumi.

The heart of this case lies in the Freei€ise Clause. Plaiffs contend that the
stocking and delivery rules, apmied, violate their right to freexercise of their religion. In
effect, the rules force them tthoose between their religiobsliefs and theilivelihood.

The First Amendment provides in part th@bngress shall makeo law respecting an
establishment of religion, @rohibiting the free exercise thereofJ.S. Const., amend. I.
(emphasis added). These clauses are the Establishment Clause and the Free Exercise (
respectively. They are made applicabléhi States through the Fourteenth Amendm8&ee
Cantwell v. State of Con810 U.S. 296, 303 (1940).

Under the Free Exercise ClauseJaw that is neutral and gieneral applicability need
not be justified by a compelling governmental inteez&n if the law has the incidental effect
burdening a particular religious practic€hurch of Lukumi Babalu Ay#&c. v. City of Hialeah
508 U.S. 520, 531 (1993). In short, if a law isitngl and generally applicable, it need only b
rationally related to a legitimate government ins&ré not, it must meet strict scrutinybee

Stormans Inc. v. Selecl®y86 F.3d 1109, 1129-30 (9th Cir. 2009).
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Any free-exercise analysis must begin with two caBegployment Division, Departmept
of Human Resources of Oregon v. Spi¥ U.S. 872 (1990) arChurch of Lukumi Babalu
Aye, Inc. v. City of Hialegb08 U.S. 520 (1993)SmithandLukumirepresent the outer markers
on the free exercise spectrum, delineatiregrange of permissible regulations.

Smithillustrates a law that burdens religiousidact but is constitutionally permissible

=

There, plaintiffs sought and were denied unlayiment compensation after they were fired fg
using peyote.Smith 494 U.S. at 874. Plaintiffs argued tkiady had taken the drug as part of|a
religious ceremony at their Native Americahutch, and thus, the state law barring peyote use
was unconstitutional under the Free Exer€itause (as it applied to themd. The Supreme
Court disagreedld. at 890.

Justice Scalia explained that the Free ExeiCiseise protects, “first and foremost, the|
right to believe and profess whateveligious doctrineone desires.ld. at 877 (noting that the
government cannot regulate, punish, or compel gioeis belief as such). Beyond belief itself,
the Free Exercise Clause also protects “thitopmance (or abstention from performance) of
various physical acts: assemblinghwothers for a worship servicparticipating in sacramenta
use of bread and wine, prosiityng, abstaining from certaiimods or certain modes of
transportation.”ld. at 878. It is well éablished that the statannot prohibit such acts:

It would be true, we think (though no cadeours has involved the point), that a

State would be [impermissibly] “prohibig the free exercise of religion” if it

sought to ban such acts ostntions only when they are engaged in for religious

reasons, or only because of thigieus belief that they display.

Id. at 877-78.
While the Free Exercise Clause immunigggyious beliefs themselves, the Clause

obviously cannot and does not lbegulation of all religiously-based conduct. Indeed, the

Supreme Court has “never heldtlan individual’s rigious beliefs excuse him from complying
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with an otherwise valid law prohibiting condubat a State is free to regulatdd. at 878-79.
To do otherwise would “permit every citizen to become a law unto himdelfat 879 (quoting
Reynolds v. United State38 U. S. 145, 166167 (1879)). degnizing that Oregon’s law

barring peyote was neutral (it diet target religious conduct), aitdvas generally applicable (it

applied to all citizens regardless of religiotidiation), the Supreme Court determined that the

law was constitutionally appliedd. at 890.

At the other end of the spectrubykumiillustrates a governmenggulation that burden

[

religious conduct but is not canstionally permissible. Ihukumij the City of Hialeah passed|a

series of ordinances prohilng the ritual sacrificef animals after a Santeria church, which

practices animal sacrifice, announced plans to open in the IQigumj 508 U.S. at 526-28.

The City’s residents were “digtssed” at the news, and in response, the city council passed an

ordinance making it “unlawful for any person, persawporations or ass@tions to sacrifice

any animal within the corporate limitd the City of Hialeah, Florida.ld. at 528. The

ordinance defined “sacrifice” asd‘uinnecessarily kill, torment, torture, or mutilate an anima

a public or private ritual azeremony not for the primary mpose of food consumption.d. at

n

527. The ordinances, according to the City, wereessary to protect “the public health, safety,

welfare and morals of the communityld. at 528. The ordinance exempted, however, the
slaughter or processing for sale of “small nurskmrhogs and/or cattle per week,” as well as
hunting, euthanasia, and teeadication of pestdd. at 528, 537.

The Supreme Court found that the ordinaradsved the killing of animals for a wide
range of secular reasons but barred the sameéuct when religiously-motivated, and thus, the
ordinances were unconstitutionally targetédl. at 536 (“careful draftig ensured that, although

Santeria sacrifice is prohibited]lkigs that are no more necessaryhumane in almost all othar
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circumstances are unpunished”). The Hialealnances fell well short of the constitutional
minimum because they were sulpgitally underinclusive to meet the City’s stated interests in
protecting the publicdmalth and preventing cruelty to animat.

Plaintiffs emphasize that the rulesLinkumiwere “well beyond” what is permissible

under the Free Exercise Clause, amgle that the rules at issuedneesemble those rules mor

17

than the peyote prohibition at issueSmith The State argues that the case bears a greater
resemblance t8mith The evidence at trial demonstrates that the Plaintiffs are correct. The
Board of Pharmacy’s rules are neither neutralgemerally applicable, as discussed below.

2. Law of the Case.

Having articulated the legal standardsiagt which the State’s 2007 rules and the

Plaintiffs’ claims must be evaéted, the Court must here dettmaddress Defendants’ argumgnt

that the Ninth Circuit has alreadpnclusively established that the rules are neutral and generally

applicable, and that they are tbfare subject only to rational basesiew as a matter of law.

The State and the Intervenoedy on the statement in tiNinth Circuit’s Opinion that
“[blecause the rules are neutraldagenerally applicable, the districourt should have subjected
the rules to the rational basis standard of revie8tdrmans586 F.3d at 1137. They argue thjat
the sole question on remand is whether thesrcde withstand that deferential level of

scrutiny—an issue upon which the Dedants sought summary judgmenfegDkt. #s 391 &

—

393]. Because the Opinion “signdlthat the rules survive rationaasis review but properly le
the final determination to thiSourt,” the trial was lagyely for show. [Dkt. #391 at 11]. They
continue to assert that because the Plairddtdd not “negate every conceivable rational basjs

for the rules” their Free Exerciséaim, it must be rejected.

D
>

Plaintiffs argue that Orders reviewing Prahry Injunctions have traditionally not bes

accorded law of the case preclusive effect in later proceediagddr exampleGolden State
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Transit Corp. v. City of Los Angelegs4 F.2d 830, 832 (9th Cir. 1985), in part because they
necessarily decided on less thatoenplete record. They arguathhe factual record in this
case was not then, but is nowngaete, which changes the Court’s analysis, and that the N
Circuit did not purport to estébh the law of the case.

It is true that the Opinion more thanaenstated that the 2007 rules were neutral and
generally applicable. Butitiso acknowledged repeatelfishat the factual record was “thin,”
“sparse,” or otherwise incomplete, whiclnvidas. Because the Opinion also reliedSonithand
Lukumi it is clear that it recognized that a reggidn’s neutrality and general applicability
requires more than a review of the text used, must be based on revi@iva complete factual
record. There are “many ways of demonstigathat the object or ppose of a law is the
suppression of religion or religious conduct,davidence of the effect of a law is “strong
evidence of its object.’Lukumi 508 U.S. at 535. It would beroous indeed if, after doing so,
the Ninth Circuit actually intended that its deteration on an admittedly incomplete record |
determinative of the issues in the case. Datendants’ argument that the core question is
settled as a matter of law is rejected.

3. Neutrality.
a. Facial Neutrality.

As the Ninth Circuit opined, the rules at issare facially neutral. On its face, the
delivery rule requires all pharmacies to timeljivr all lawfully-prescribed medications (with
certain enumerated exemptions). The stogkule similarly requires all pharmacies to
“maintain at all times a representative assortnoédirugs in order to meet the pharmaceutica

needs of [their] patients.” Vgh. Admin. Code § 246-869-150(1)r(phasis added). Neither ru

14 By Plaintiffs’ count, the Nith Circuit's Opinion madseven such references.
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contains any reference to religigusctice, conduct, or motivatiorbee Storman$86 F.3d at
1130. The rules are facially nedtrand if the Board of Pharaey applied those rules to all
pharmacies as written, there is little doubt thatrules would pass constitutional muster.

The test of neutrality is not, however, limitedaanechanical review aéxt. Indeed, the
Free Exercise Clause “protects against governmetitityoshich is masked as well as overt.”
Lukumi 508 U.S. at 534. Thus, the Court “must meaasly survey” how the rule functions i
practice in order to eliminateeligious gerrymanders”—Ilaws itared to regulate religiously-
motivated, but not similar secularly-motivated, conduge idat 534.

b. Operational Neutrality

The effect of a law in its real opeiat is strong evidere of its object.Lukumi 508 U.S.
at 535. A law “targeting religious beliefs as suchaser permissible.” In other words, “[i]f the
object of a law is to infringe upon or restricaptices because of the&ligious motivation, the
law is not neutral,” and it is “invalid uess it can withstanstrict scrutiny.” Lukumj 508 U.S. at
533 (internal citations omitted). Thus, a cautist ask whether a law’s impact on religious
practices is merely incidentah(ivhich case the regulation is neljta intentional and targeted
(in which case it is not).

A law is not neutral if, in practicé, accomplishes a “religious gerrymandet.tkumi
508 U.S. at 535. lhukumj the Supreme Court addressed thedated questions in determinirjg
whether the City of Hialeh’san on animal sacrifice impermissibly did so: (1) whether the
regulation’s burden falls, in pracal terms, on religious objestbut almost no others; (2)
whether the government’s interpegon of the law favors seculaonduct; and (3) whether the
law proscribes more religious conduct thenecessary to achieve its stated erse Lukumi
508 U.S. at 536—-38. Here, the answers to thmegeries show that the Board of Pharmacy’s

rules similarly accomplish a religious gerrymander.
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The burden of the delivery and stocking rulats “almost exclusively” on those with

religious objections to dispensing Plan B.eThost compelling evidence that the rules target

religious conduct is the fact tieles contain numerous seculaemptions. In sum, the rules

exempt pharmacies and pharmacists from stockmgdelivering lawfully prescribed drugs for

an almost unlimited variety of secular reasdna,fail to provide exemptions for reasons of
conscience.

In free exercise challenges, courts constitdimd unconstitutional those regulations t
exempt secular conduct but do not epésimilar religious conduct. lbukumi the Supreme
Court held that Hialeh’s ordinaadanning sacrificial killing was noteutral, in part, because {
ordinance exempted killing for food, huntireythanasia, and eradication of pedtskumij 508
U.S. at 537. The Court noted that Hialeh erddrthe rules and exemptions “on what seems
be aper sebasis.” Id. The Board of Pharmacy enfordég stocking and delivery rules in the
same manner.

The Third Circuit followed_ukumis reasoning irFraternal Order of Police Newark
Lodge No. 12 v. City of Newark70 F.3d 359 (3d Cir. 1999). There, a police department
regulation prohibited officers fromvearing beards, ostensibly to ensure that the officers
presented a uniform appearance. The “nodieate contained only two narrow exceptions:
undercover officers were permitted to wear beaadd officers were permitted to wear beard
for medical reasons (e.g., dueatgkin condition that made shiag difficult). The plaintiffs,

both Sunni Muslim officers who wore beards fdigieus reasons, weregtiplined for violating

the no-beard rule. The Third Circuit found nolfauith the exemption for undercover officers;

they were not presented to the public gtaaid thus, the undercover exemption did not

undermine the purpose of the no-beard ride at 366.

hat

U7
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But the medical exemption “undoubtedly underejd] the Department’s interest in
fostering a uniform appearanced. The court concluded that “tresis no apparent reason wh
permitting officers to wear beards for religiaeasons should createyagreater difficulties”
than officers who wore beards for medical reasdds.

The Board’s enforcement of its rules imstbase presents the same constitutional
problem. Permitting pharmacies to refuse and refer for religious reasons does not create
greater difficulties in terms of patient accesatipermitting pharmacies to refuse and refer fq
secular reasons.

Three years aftdfraternal Order the Third Circuit reiterated these principledanafly

Eruv Association, Inc. v. Borough of TenaB99 F.3d 144, 169 (3rd Cir. 2002): “[G]overnme

any

nt

cannot discriminate between religiously motacitonduct and comparable secularly motivated

conduct in a manner that devalueligieus reasons for acting.” henafly Orthodox Jews in
the Borough of Tenafly asked the mapmd borough council for permission to platechis’ on
utility poles to extend theirgruvs” Id. at 152. Thdechiswere strips of black plastic tubing,
largely indistinguishable from tubing alreaphaced there by theilities themselvesld. The
lechisextended the ceremonial demarcation ameghich Orthodox Jews could engage in
otherwise prohibited activities (such as pagha stroller or wheehair) on the Sabbathd.
After residents “expressed vehement obge|” prompted by “their fear that anuv
would encourage Orthodox Jews to movéd émafly,” the borough council essentially took no
action to approve thcreation of aeruv. Id. at 153. In response,Wish leaders and a local
utility company constructed theruvthemselvesld. After learning that theruvhad been

constructed, the Borough ordered titility company to remove tHechispursuant to a
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longstanding ordinance that prbhied the placement of “signs, advertisements, or any other
matter” on utility poles in public streetéd. at 154.

The Third Circuit held thaglthough the ordinance was fdtyaneutral, the Borough ha:

-

not applied the ordinance in a neutral mannérat 167. “From the drab house numbers and
lost animal signs to the moobtrusive holiday displays . . . the Borough has allowed private
citizens to affix various matedis to its utility poles.”ld. The Borough’s “discretionary
application of [theordinance] againgéchis’ thus violated the neutlisy principle, making the
regulation unconstitutionalld. at 168.

Like the ordinances ihukumij Fraternal Order andTenafly Plaintiffs have shown that
the rules at issue here arddied with exemptions for secular conduct, but contain no such
exemptions for identical religiously-motivatednduct. As the Board of Pharmacy now
interprets the stocking rule (a rule that veasorced for the first time in 40 years against
Plaintiffs here), a pharmacy can decline to lstadrug for a host of selew reasons: because the
drug falls outside the phaauies’ chosen business niche (i.e, & igediatric, diabetic, or fertility
pharmacy)® the drug has a short shelf life; the disig@xpensive; the drug requires specialized
training or equipment; the druggeires compounding; the drugdsgficult to store; the drug

requires the pharmacy to monitor the patient gister with the manufacturer; the drug has a

-

additional paperwork burden; or simply that gfiermacy has a contragith the supplier of a
competing drug. Pharmacies regularly dexto stock oxycodone, cough medicine, and

Sudafed due to concerns that such drugsldvmake the pharmacy a target for crime.

15 Indeed, Steve Saxe (former Executive Direcfothe Board of Pharmacy) agreed that
the stocking rule allows pharmacies the “leeimaystock drugs based on whatever “type of
pharmacy they have chosen to opemr” Trans. vol. 1 at 59:1-4, Nov. 28, 2011.
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Pharmacies can refuse to deliver syringes basédlientele concerns.” Pharmacies can refu
to stock for any ofhese secular reasongven when there is patient demahdrhose
pharmacies then can (but are not required fey istomers to where they can obtain the drt
they seek.

Like the stocking rule, the delivery rukg in operation, undermined by secular
exceptions. A pharmacy can, for instance, dedimaccept Medicam@ Medicaid or the
patient’s particular insurancen@on that basis, refuse to delna drug that isctually on the
shelf.

Though given ample opportunity to do so, 8tate failed to explain why a refuse and
refer policy creates greater ddtilties when a pharmacy declines to stock a drug for religiou
reasons, rather than for secular reasons. A pharmacy is permitted to refuse to stock oxyz
because it fears robbery, but the same pharmamytaefuse to stock Plan B because it obje
on religious grounds. Why areetbe reasons treated diffedgninder the rules? Both
pharmacies refuse and refer, both refusaldbihpatient access, yet the secular refusal is

permitted and the religious refusal is not.

® The Court further notes thiithe Board of Pharmacy applied the stocking rule as
written, the rule would produce alsduesults. The rule requiragpharmacy to “maintain at all
times a representative assortment of drugsder to meet the pharmaceutical needs of its
patients.” Wash. Admin. Code246-869-150(1). With respect to Plan B, the Board has
interpreted the rule to mean that if “patientsjuest the drug, then the pharmacy must stock
Plan B. If applied to all druga pharmacy’s stock would be sedij to the arbitrary requests of
patients, and no specialized pharmacies could.ekisr example, a pediatric pharmacy woulg
have to stock geriatric-specific drugs if anmmium number of elderly patients happened to
request them (although the Statas unable to identify what mber of customer requests
triggers the stocking rule)SeeTr. Trans. vol. 1 at 59:2%0:2, Nov. 28, 2011 (testimony of
Steve Saxe) (noting that the@sking rule grants the “leewaydr pharmacies to self-define;

se

Igs

todone

cts

giving as an example, gatric pharmacies).
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In sum, while the Board allows pharmaciesdfuse to stock drugs for countless secu
reasons, the Board will investigate if a religiaigector refuses to stock Plan B for a religiou
reason. The Board of Pharmacy has interpretedutbs to ensure thatdéhourden falls squarely
and almost exclusively on religious obj@s—accomplishing an impermissible religious
gerrymander unddrukumi

Defendants respond with three argumentsti{é& exemptions in the Board’s rules are
categorical rather than individualized; (2) themtions further the stated goal of the rule,
increasing patient access; anlltf# stocking and delivery rulésir all personal objections to
dispensing drugs, not just religiously-motivated orféseintervenors’ Postr. Br. at 2, 3, 5
[Dkt. # 543]. Defendants amecorrect on all points.

First, the exemptions to the stocking rutelaelivery rules are largely individualized.
Where an exemption “requires an evaluation efghrticular justificatio for the [conduct] . . .
[it] represents a system of imtilualized governmental assessmeinthe reasons for the releva
conduct.” Lukumij 508 U.S. at 537. The stocking ritleelf requires the Board to make an
individualized determination of who is a ‘tgent” before it can determine whether a pharmag

has violated the rule. Moreover, the stogkrule’s unwritten exeptions are entirely

ar

A

Nt

individualized'” The unwritten exemptions aae hoccreations that allow pharmacies to shape

" For example, Mr. Saxe testified thatdatermining whether a pharmacy had violate
the stocking rule by refusing to stock aqpensive drug, the Board would consider “their
individual financial situation.” Tr. Tras vol. 1 at 60:25, Nov. 28, 2011.

Thus, a large pharmacy might violate the stogkiule because it could better afford th
expensive drug, but a small pharmacy might nolate the rule becaustecould not. In any
event, the Board would be appig the rule on an ad hoc bastonsidering the individual
justification offered by the pharmacyee also it 64:22—-65:2 (“Q. You would agree that th
Board has to look at the issue on a case-bytuasis, right? A. More than likely they would,
yes. Q. Considering all the cinmstances involved that we juatked about? A. Correct.”);

e

1%

66:17-19 (“Q. . . .[W]hether a drug is filled antimely manner [under the delivery rule], you
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their own business. In fact, there are no dinds for when the Board might actually enforce

the stocking rule outside of Plan'B.

Unlike the stocking rule, the tieery rule expressly mandatendividualized exemptions.

The regulation itself says that a pharmadly ve exempt from its duty to deliver amy
circumstances substantially similo the five enumerated exemptions. By necessity, the B
must compare a pharmacy’s stajigstification for refusing to diggmse with the five enumerate
exemptions. In short, the stocking rule appéarbe nothing but individualized exemptions, &
the delivery rule mandates individiz&d exemptions on its face.

Furthermore, even if the exemptions wergrely categorical, th€ourt would still find
them indicative of impermissible targeting. As the Third Circuit explain€daternal Order a
court’s concern should be “the prospect ofgbgernment’s deciding #t secular motivations
are more important than religious motivatioreyt that concern is “only further implicated
when the government does not merely createehanism for individualized exemptions . . . |
actually creates a categorical exemption Ffaternal Order 170 F.3d at 365. Thus, the
categorical medical-exemptidrom the no-beard rule wdsufficiently suggestive of
discriminatory intent so as tagger heightened scrutiny.ld. In other words, a categorical
exemption may be just as indicative of targetingmasdividualized one. In this case, the Bo
of Pharmacy appears to have unfettered disgréti apply the stocking and delivery rules on

per sebasis, and it has exercised that discretidg against religious objectors to Plan B.

concluded that that would be determined omnaividualized basisright? A. Yes. Q. So like the

stocking rule, pharmacists need leeway to be tabllecide whether and when a drug needs t
filled, right? A. Yeah, it could depend agaon the drug, the patient, the situation.”).

bard

0

ind

but

ard

a

0 be

8 Tr. Trans. vol. 1 at 65:6—10 (testimonySteve Saxe) (the Board has no written pol
or procedure for determining aolation of the stocking rule).
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Second, the exemptions discussed above dturtber the stated gbaf the rule. The

evidence at trial demonstrated that both tbelshg and delivery rules have numerous unwriften

(but commonly recognized) exemptions. Marfiyhose exemptions do not further patient
access. Patient access is not increased wpbkaranacy is exempted from the stocking rule
because it made an advantageous contractagtimpeting drug manufacturer. Patient acce
not increased when a pharmacy is exempted thedelivery rule becse it chooses not to
accept certain insurance, or imyaof the other instances whexgharmacy is free to ignore the
stocking and delivery rugefor secular reasons.

Third, the argument that thelokery and stocking rules sedé bar “personal objection
all kinds” is unpersuasive. Intemors’ Br. at 3 [Dkt. #543]. tervenors arguthat the rules
would ensure that, for example, a pharmacistaaol refuse to stocknd dispense HIV drugs
because they associated them with a lifestfMhich they disapproved. Luckily, common
bigots do not lurk amongst thenkaand-file pharmacists of Wasigton. Perhaps due to the
absence of bigots, the State was unable t@ptesy evidence that pharmacists in Washingt
have ever, even once, refused to stock gpehise drugs for personal reasons other than
religious. If common bigotryvas the evil the Board soughtdefeat, then including an
exception for conscientious objectors would hatdlye been an issue. Finally, Defendants
cannot explain why the stocking and deliveriesuare necessary to combat non-religious
personal objections (if they exist). The Bibaould take action agst a pharmacist under the
rules governing professional pmsibilities, Wash. Admin. @le § 246-863-095, if a pharmad
intimidated, harassed, or discriminated agaansatient. In this sense, the rules are

overinclusive.

5S IS

st
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The Court concludes, thereggrthat the onus of the rgléalls almost exclusively on
religious objectors to Plan B. And in the discussion above, the answerligktimaiCourt’s
other concerns becomes apparent. The BoaRhafmacy has interpreted the stocking and
delivery rules in a way that favors seculanduct over religiasly-motivated conduct. The
Board has never enforced the stocking rule against anyone but religious objectors to Plan
rather, the Board allows widespreaa hocexemptions for secular purposes.

Further, the Board’s application of the rupFescribes more religious conduct than is
necessary to achieve pati@gcess. The State has compelled pharmacies (and, effectively

pharmacists) to dispense Plan B where it mighieramply compelled them to refer patients fo

nearby pharmacies that do dispense the drudendants have not shown why a continuation of

the pre-rule refuse and refer policy, used daylymost pharmacies for a wide variety of other
drugs, fails to ensure that patients will have theeas they need. To thertrary, in the pre-trial
stipulation to stay, the State admitted thatilfeted referrals do not pose a threat to timely
access to lawfully prescribed medications”; eafHacilitated referrals “help assure timely

access,” including to Plan B specifically. Pl.’sSate Def.’s Stip. & Agreed Or. § 1.5 [Dkt.

#441].

In sum, the evidence demonstrates that thiddsuof the rules falls almost exclusively|on

religious objectors to Plan B,dBoard of Pharmacy has interpikthe rules in favor of secular
conduct over similar religiously-motivated conduamd the rules themselves proscribe more
religious conduct than necessary to achieve ipiagiecess. The rules are not neutral and are
therefore subject tstrict scrutiny.

This conclusion is buttressed by the tiigtof the rules’ development, which

demonstrates that they were mded to target religious objectors.
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c. Legislative History.

From the start, the draftersught to create rules that wadypermit refusal for almost any
secular reason while prohibitimgfusal for religious reason&xcept for post-lawsuit testimon)

by State witnesses, literally all of the estte demonstrates that the 2007 rulemaking was

N

undertaken primarily (if not solelyo ensure that religious agtors would be required to stoc

U7

and dispense Plan B. The Governor’s officeked actively with the Bard and interest group
to ensure that religious or moral objection®tan B would not allow a pharmacy to refuse and
refer a patient. The Governor herself theead to replace Board members who supported g
draft rule that included conscience exception.

Mr. Saxe acknowledged at trial that théernakers sought to accomplish a religious
gerrymandef® Indeed, Mr. Saxe candidly asked how they might achieve this goal without
actuallysayingthat only facilitated rerrals “for non-moral onon-religious easons” were
permissible. He recognized thdficulty in crafting a rule thatvould distinguish “legitimate”
reasons for failing to dispense (“clinical, fraudsimess, skill, etc.”) and illegitimate “moral or
religious judgment” reasons.

While Defendants argued that the Boardlesuntended to prohibit personal objections

generally, it is telling that the Board’s “Noé to Pharmacists,” instructing pharmacists on th

19%)

Board’s new rules’ operation, wagernally titled “<<pharmaqgyinB103_001.pdf>>." The titlg

highlights the document’s unstated focus.

19Tr. Trans. vol. 1 at 72:24-73:4, Nov. 2811 (Q. You understood the goal of the final
regulations was to permit cliniggdrofessional, and business m@as for not stocking, right? A.
[Mr. Saxe] Yes. Q. But not conseice reasons, correct? A. Correct.”).

20 5eePl.’s Exs. 155 &157.
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These rules were drafted for the primary—perhsgpe—purpose of forcing pharmacies

(and, in turn, pharmacists) to dispense Plan B theaar sincerely held religious beliefs. The

rules were adopted “because of” religious objectiordispensing Plan B, not “in spite” of thej

incidental suppression of those beliefsikumi 508 U.S. at 540. Accordingly, the rules are 1
neutral in their operatigrand they are not valid unless thegre narrowly tailored to achieve &
compelling state interest. Whether they nibist strict scrutiny is discussed below.

4. General Applicability.

The second inquiry in the Court&nith/LukumFree Exercise analysis is whether the
regulation is generallypplicable. A regulation is not generally applicable when it applies tg
is enforced against only religiously-motivated conduct.

The Free Exercise Clause “protect[s] religious observers against unequal treatmer
inequality results when a legaglre decides that the governmemiérests it seeks to advance
are worthy of being pursued only agaioshduct with a religpus motivation.”Lukumiat 543-
43. A facially neutral and geraly applicable regulation viates the Free Exercise Clause

when it has been enforced in a discriminatoryin@a. A law is not generally applicable if it

v

ot

b Or

t, and

burdens a category of religiously motivated asetcbut exempts or does not reach a substantial

category of conduct that is not religiously motivated, and which undermines the purposes
law to at least the same degree as thereoveonduct that is ligiously motivated. Blackhawk
381 F.3d at 209c{ting LukumiandFraternal Orde).

A regulation is not constitutional wheretigovernment applies it in a selective,
discriminatory manner, thus singling ouetplaintiffs’ religiously motivated conduciWhen the
government enforces a law against religious conblutnot similar secular conduct, it devalug
religious reasons by judging them to bdesfser import thanamreligious reasonsSee Tenafly

309 F.3d at 167-168. This is exactly what has occurred here.

of the

1%
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In addition to the effectively unlimited categorical and individualieedeptions to the
delivery rule’s requirement that all pharmaciesaly deliver all lawfully prescribed medicatio
(discussed above), the Board'’s rules are notrakoit generally applicable because they have
been selectively enforced, in two ways.

First, neither the State ntire Defendant-Intervenorsqumuced any evidence that the
delivery rule had been enforced against any phaynexcept those refusing to dispense Plan
To the contrary, the delivery rule has beeforred only against the Plaintiff pharmacy, which
holds a religious objection to dispensingPB. And it has only been enforéédith respect to
the failure to deliver that one drug—~Plan B.rthermore, for 40 years, the stocking rule has
never been enforced against any pharmacy, #éwargh it too is intended to ensure access to
medications by requiring all pharmasito stock a representative supply of medications to s
its patients.

Plaintiffs demonstrated that since 1997 tHexee been at least nine complaints to the
Board regarding a pharmacy’s refusal (or failurejispense drugs other than Plan B, and th
the Board declined to investigaany of them. On the otheand, Plaintiff Stormans was the

subject of seven complaints in the immedgftermath of the 2007 rules’ implementation, an

%L This fact only reinforces the Cowsttonclusion, above, that the 2007 rules were
adopted primarily to force religious objecs to stock and dispense Plan B.

The Ninth Circuit’s Opinion acknowledged this possibility, when it discussed the ru
general effect of increasing access in terms ef@yming pre-rule religious or moral objectiof
to dispensing medication: “How much the neikes actually increase access to medications
depends on how many people are able to get mexhdatat they might previously have been

all

erve

les
NS

deniedbased on religious or general moral oppositlmna pharmacist or pharmacy to the givien

medication.”Stormans586 F.3d at 1135 (emphasis added).
The only “given medication” that has bete subject of a complaint or a Board of
Pharmacy investigation since the gileffective date is Plan B.
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two more in following months. The Board irstgated and closed seven of those without
disciplinary action, but two remain opén

Secondly, and more problematically, neittiex delivery rule nothe stocking rule has
ever been enforced against any of the statgserous Catholic-affiliatedutpatient (or retail)
pharmacies, every one of which similarly refusestock or dispense Plan B for reasons of
conscience. The Free ExercBluse prohibits the governmdmm selectively enforcing
otherwise generally applicablegulations against one grouprefigious objectors, but not
another.See Lukumi508 U.S. at 536 (“One religious denomination cannot be officially
preferred over another.”).

Catholic-affiliated hospitals provide more than 15% of all U.S. hospital beds, and t}
account for more than 120 million hospital viges year. There are four Catholic-affiliated
health care systerfisn Washington, operating at leasghteen hospitals, and they provide
approximately 30% of the state’s Ipital beds. Three of these hags are certified as “critica
need,” a Congressional designation designeddareraccess to health care in rural areas.
Catholic hospitals emphasize social servicesyiding treatment for drug and alcohol abuse,
community outreach, social work, HIV/AIDS séares, and breast cangarevention screening,
and they do so at a rate higher than their goventynfgr-profit, and non-profit peers. They ar

major component of Washingtoroserall health care system.

’The State appears to argue that the stipdI&tay prevents it from closing these
investigations. If thais its position, it makes no sensedild not seek permission to close the
and the Stay was not in any event intendedéclpde it from doing so. The Stay was intend
to ensure that the State did not pursue furtidorcement of the rules against the Plaintiffs
pending trial.

%3 These are: Ascension Health, Francisdaalth System, PeaceHealth, and Provide
Health & Services.

ney

D
Q

m,

9%
o
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Because many primary care physicians doaccept Medicaid, the poor increasingly use

the Emergency Room for their primary care needs. Each Catholic-affiliated hospital in th
includes an Emergency Room, and each ERzaslits hospital’s in patient pharmacy. RCW
70.41.350 requires every hospital providing emergeace to sexual assault victims to stock

emergency contraception and to dispense hase victims requesting it. As a result, each

P State

Catholic Emergency Room (or in patient) pharmacy does in fact stock Plan B, and will digpense

it (only) to sexual assault victims. They willtrdispense the drug to a patient presenting he
at the Emergency Room after unprotected, cawsarsex, even though it is in stock. These
pharmacies appear to be in violation of thiveey rule (though they may be exempted from
under Rev. Code of Wash. § 48.43.065).

Fifteen of the state’s Catholic hospitals atemtain an outpatient, or retail, pharmacy.

Because the Catholic Church'ficial, traditional moral positioff is that life begins at

rself

—

conception, these pharmacies do not stock, and willlispense, Plan B. Each such pharmagy is

therefore in violation of thetocking and delivery rules.

The State’s response to the Court’s inquifiedout the effect of the 2007 delivery rule

(and the State’s current interpretation of the stocking rule) on these Catholic health care
providers has been inconsistent and evolvingnbue of its positions permit it to defend the
rules as generally applicable.

At trial, the State’s witnesses claimed thay “did not know” what the Catholic

pharmacies did. When pressed, they concededhbatiles did require @aolic pharmacies to

24 SeeEthical and Religious Directives for CatloHealth Care Services, referenced i
Dkt. # 531. These Directives do permit the dispensation of Plan B to rape victims.

%5 The Court first asked the parties about tiésie in the oral gument on Plaintiff's
Motion for a Temporary Restramg Order in September, 2007.
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stock and dispense Plan B, and that thelyndit do so. But, they claimed, the Board’s
investigation process was necessarily “compldiiven,” and that there was no demand for P
B at Catholic pharmacies (probably because patlerdw that they would not dispense Plan
They made this argument even though the Cathaolspitals’ in patient pharmacies uniformly
stocked the drug, and they refused to dispesxcept in cases séxual assault.

The State then argued thathalugh the rules required thet@alic pharmacies to stock
and dispense Plan B, and although it was awateliey refused to do so except in cases of
sexual assault, it was unable to enforce thesragainst these pharmacies absent a formal
complaint, under the Fourth Amendmen®egDkt. #522].

The State then essentially conceded thaddt not even attempted to enforce the rules
against Catholic pharmacies. Bititglaimed—despite the clear holdingslafkumiand its
progeny—that its passive, selective enforcenoéthe rules again®nly some religious

objectors is constitutionally permitted und&ayte v. United State470 U.S. 589 (1985).See

Dkt. #544].
Finally, at closing argument, the State claihtieat Catholic pharmacies are and alway
have been statutorily exemptiedm stocking or delivering PlaB. Each of these proffered

excuses for the Board’s selective enforceinaéiits rules is dicussed in turn.

First, it is clear tht the Board of Pharmacy hlasen aware since before its 2007
rulemaking that Catholic pharmacies do not anltinet stock or deliver Plan B (or, for that
matter, contraceptives). Susan Boyer, the 8saturrent Executive Director and the State’s
Rule 30(b)(6) designee in this case, admitted ashratitrial. Nevertheless, she testified the
Board “did not discuss or carplate” the rules’ impact on Catholic pharmacies and their

position on Plan B in its lengthy development of the rul&eeDkt. #531, at Ex. G]. In April

lan

S
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2008, the Washington State Catholic Conferend@isifops filed an amicugrief in the Ninth
Circuit, explaining its position oRlan B and the rules’ impact @atholic health care provider|
Dkt. # 531, Ex. H. Yet at trial, Boyer testifidtht she still does not know what impact the ru
will have on Catholic pharmacies.

Boyer’s (and the State’s) primary claintligt patients know that a Catholic pharmag
will not dispense Plan B, and that therg¢hisrefore no demand for Plan B at Catholic
pharmacies. This position is not persuasivanigtht explain why therbave not yet been any
patient complaints about the Catholic pharmadahkire to stock odeliver, but it is not
evidence that there is no demand for the drug. Demand in the economic context means
“willingness and ability to purchasa commodity or service” or “the quantity of a commodity
service wanted at a specified price and time.& Tdct that no patient has formally complaine
to the Board about a Catholic pharmacy’s reftsatock or deliver Plan B is not even
circumstantial evidence that there is no denfanthe drug at that pharmacy. Many Catholic
hospitals (such as St. Joseph’s in Tacoma) aadd in areas of modest incomes, with large
populations of women of child beng age. These potentialtigats are more likely than
average to use the Emergency Room for théingmy health care needs, and are less likely tg
have access to transportetito travel to a distant pharmacydbtain Plan B. There is deman
for Plan B, and the fact that a Cathglltarmacy does not meet it does not support the
conclusion that there is not.

The Board itself recognized that demand tsxéven in the absence of a supplier willin
to meet it in its 2007 “Final Significant Analysief the rules’ impact. [Pl.’s Ex. 434]. In
discussing the “possible coststbé rule,” the Board acknowdged that the rules might cause

some pharmacies to close, rather than dispensgs dn conflict with their religious beliefs. It

v

es

y

or
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explained that any adverse impact on patientslikaly to be short lived, however, because
there is sufficient consumermand in the area, a pharmacwittis being closed may be
purchased and run by a new operator who will dgmyith these rules, or another pharmacy
company may locate in the area to serve that marketat p. 12. The Board’s analySis
recognized that demand exists in the abseof a pharmacy willing to meet it.

The State’s “no demand” argument is also undeed by its claim that the rules were
proactively enacted to ensuretipat access in the future, evértigh it concedes that there w.
no evidence of a problem with access to Plan B prior to its 2007 rules.

The State next claims that, even thoughrthes apply to Catholipharmacies, and eve
if they are failing to meet patient demand faaiPB, its investigati® power is necessarily
“‘complaint driven” and the Fourth Amendmenbbibits it from enforcing the rules in the
absence of a formal complaint. Thus, it argbesause it has received no such complaints,
failure to enforce the rules against Catholicrprexcies is not evidence that the rules are not
generally applicable.

The State’s position is bad on its reading @lient A v. Yoshinakd 28 Wn. App. 833
(2005), andseymour, DDS. v. Washington Statep&ément of Health, Dental Quality
Assurance Commissiph52 Wn. App. 156 (2009).SpeDkt. #522]. These cases suggest thg
evidence obtained outside a formal investmatnay be excluded, in some circumstances, u
the Fourth Amendment. Neither case addressedathéhat the Board of Pharmacy is authori

to inspect every pharmacy every two years, aittheredefeats the conclusion that the Board

26 The Board’s analysis did not otherwise agdrthe cost to pharmacies driven out of
business as a result of its 2007 ruléscertainly did not addressdHact that the state’s Cathol
pharmacies—and, logically, their associated holspiavould suffer this same fate, if the rule

=Y

—

|

nder

zed
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were enforced against them.
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authorized to initiate the complaint and istigation process in the absence of a formal
complaint filed by patient.

It is also clear that the Board has not poergly adhered to this pitisn. Its witnesses
did not claim that it could not &rce its rules in the absenceaformal, public complaint; to
the contrary, Ms. (Salmi) Hodgson (in the Departnadriiealth’s office offacilities and servicel
licensing) acknowledged that the&d is authorized to, and @&, conduct biannual inspectior
of every pharmacy in the state, to montompliance with the Board’s regulation$SefTr.
Trans., vol. 8 at 23:10-17, Dec. 20, 2011]. She and other witheasdestted that the Board

has previously initiated ingtigations as the result tifese biannual inspections.

S

State witnesses also admitted that Board members, employees, and inspectors can and do

file their own complaints to begin the investigatiand enforcement process. In fact, one of
investigations of Plaintiff Stormans’ pharmacysaaitiated by the Board itself. Board memb
and employees have done so because of mambatseor information received from insurance
companies. Ms. Salmi even conceded that thedigaauthorized to usiest shoppers” to test
pharmacies’ compliance with Board of Pharmeeyulations, if there iseason to believe a

violation is occurring. $eeTr. Trans., vol. 8 at 99:10-15, Dec. 20, 208gealso Dkt. # 551.]

2’ Rod Shafer, the former executive dimavf the Washingin State Pharmacy
Association, similarly testifie that the biannual inspectioase conducted “to make sure the
pharmacists are following the rulasd ensure public safetyTr. Trans. December 22, 2011,
122. He also freely admitted that it was comrkaowledge that Catholic pharmacies would
stock or dispense Plan B: “You would have teehbeen in a very dark place for a long time
to understand what the Catholic policy was athbcontrol. . . . [IJt was common knowledge,
they did not stock those productslt. Trans. December 22, 2011, at 139.

the
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not
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It is therefore clear that the Board coelaforce its stocking and delivery rules againsit
the state’s many non-compliant Catholic phacies, and that it has consciously ché%ant to
do so. lIts refusal is not excused by its aggai current claim that the Fourth Amendment
prohibits such investigations, or by the claim tinaestigations are “copfaint-driven” and ther
have been no patient complaints about Catholic pharmacies.

The next iteration of the State’s defefats differential treatment of Catholic
pharmacies is that selective enforcemismtonstitutionally permissible undérayte v. United
States470 U.S. 589 (1985)Wayteinvolved mandatory registratidar the Selective Service.
Plaintiff refused, and repeateddpasted about his decision t@t8elective Service. He was
indicted, and sought dismissal by arguing that the law was being enforced against only v(
opponents to registration. The Supreme Courttegehis claim, holdig that prosecutorial
discretion enhanced efficiencp@that enforcement against ondycal violators had a valuable
deterrent effect. It recogred the “critical distincbn” between the governmentsvarenesshat
its passive enforcement policy would punish onsubset of non-compliant individuals, and t

choice to use such an enforcement mechah&srauseat would do so. Plaintiff could not prove

8 The State suggests that itifee to enforce the rules the result of the “chilling

effect” of this Court’s stay. This position istrtompelling, for at least the reasons. First, the

stay was not intended to, and diot purport to, prevent additionaestigations under the rule
Second, during the 2010 rulemaking, the SecrethHealth and interest groups like the
Northwest Women’s Law Center advocated agansending the rules faclude a right of
conscience. Secretary Selecky wrote to the @oaPharmacy’s Chair, urging him not to do
“| agree with what you have heard from Gover@Goegoire’s office—the auent rule strikes the
correct balance between patient access to medication and valid reasons why a pharmaci
not fill a prescription. The rule has served patient safety well in Washington over the thre
it's been in place....The rukhould stand as adopted2007.” [Pl.’s Ex. 389].

Finally, to the extent the Board claims it will enforce the rules against Catholic
pharmacies, that position is undermined by nsuianeous claim that it cannot do so absent
complaint—particularly where the evidence estélglssthat the Board could initiate a compla

1%
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itself, and has failed to do sotime almost five years theles have been in effect.
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that his indictment wasbecause offis protest,” and his sel@ge enforcement claim failed.
Wayte 470 U.S. at 610.

Wayteis not helpful. First, its not a free exercise cas8mithandLukumi
unambiguously hold that a regulation is not neurajenerally applicable if it treats religious

conduct in a discriminatory manner. The FEercise Clause pretts against unequal

treatment, and “inequality results when a legisle decides that the governmental interests it

seeks to advance are worthy of being pursuey ageéinst conduct with a religious motivation|

Lukumiat 543-43. Furthermore, and in any evém,evidence clearly demonstrates that the
Board’s 2007 rules do target religious objesttbecause of"’—and not “in spite of"—their
religious objection.

The State’s final position, that the stockemgd delivery rules do not apply to in-patien
Catholic pharmacies, is also unavailing, and gpestcounterproductive. Hiar in the litigation,
the State and the Intervenors had emphasizedhthatlles applied to all Catholic pharmacies
because, if it were otherwisihe rules would be drasticallya inexplicably underinclusive.
The rules facially apply to opétient, retail Catholic pharmasieand every withess addressing
the subject so testified. Indeed, the State empbashis fact in its Supplemental Trial Brief g

selective enforcement: “It is undisputed ttieg stocking rule and the 2007 rules apply to

n

[Catholic] pharmacies. There is no evidenceuigp®rt a finding that the rules are not generally

applicable due to a carve-out having beeantgd to Catholic out-patient pharmacieS&é¢Dkt.
#544 at 9]. The Intervenors took the same positiarsponse to the Court’s inquiries about 1
rules’ impact on Catholic pharmacies: “Théesuat issue in this case do not exempt the
outpatient pharmacies operated by Catholic hesgithems for the stockinwile or the delivery

rule[.] . . . [I]f a Catholic-owned pharmacy serves a community that needs emergency

he
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contraceptives, that pharmacy must stao#t deliver emergency contraceptivesSegDkt.
#523 at 5].

In fact, the Board’s rulegaly to Catholic pharmacies, a@tholic pharmacies are no

complying (and will not comply) with them. Btltere is no evidence whatsoever that the Bgard

has enforced or will enforce its rules against thérhis is exactly the sort of unequal treatme
prohibited by the Free Exercise clause udd&umi The rules are not generally applicable
because the State does not enforce them agdiipgtarmacies, or even to all pharmacies witl
religious objections to dispensing Plan BccArdingly, they are unconstitutional unless they
narrowly tailored to achieve@mpelling state interest.

5. Application of Strict Scrutiny.

A law burdening religious practidbat is not neutral or naif general application must
undergo the most rigorous of scrutiny. To satthfyy commands of the First Amendment, a Ig
restrictive of religious practice must advanaaérests of the highest order” and must be
narrowly tailored in pursuit of thesnterests. A law that targeteligious condudor distinctive
treatment or advances legitimate governmentat@sts only against conduct with a religious
motivation will survive strict scrutiny only in rare casesikumj 508 U.S. at 546 (internal
citations omitted).

As was the case ioukumi the Court’s analysis of thelles demonstrates why they
cannot survive strict scrutiny. €hules are not at all narrowlyiltaed; they are instead riddleg
with secular exemptions that undermine tis¢éated goal of increasing patient access to all
medications. The rules operate primarily to fqisz@me) religious objectors to dispense plan
while permitting other pharmacies to refrain frdmpensing other medications for virtually ar

reason. They permit Catholic pharmacies to igribe rules altogetheiNor has the state

t
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demonstrated or argued that it has a compelling interest in ngattis result. The rules cannot
survive strict scrutiny, and there not constitutional.

C. Plaintiffs’ Equal Protection Claim.

Plaintiffs assert that th&ocking and delivery rules, mperation, violate the Equal
Protection Clause of the Fourtée®mendment, which providesahno State shall “deny to any
person within its jurisdiction the equal protection of the law&geSecond Am. Compl.  61;
U.S. Const. amend. XIV. This is “essentialgirection that all peomis similarly situated
should be treated alike City of Cleburne v. Cleburne Living Center, In€73 U.S. 432, 439

(1985) (citingPlyler v. Dog 457 U.S. 202, 216 (1982)). When “sd@r economic legislation i

4

at issue,” the Equal Protection Clause allowsStates “wide latitude,” and thus, laws “will be
sustained if the classification drawn by the sttsitrationally related to a legitimate state
interest.” Id. at 440 (citingJ.S. Railroad Retirement Bd. v. Fri##49 U.S. 166, 174 (1980);
Schweiker v. Wilsqr150 U.S. 221, 230 (1981)). When autafclassifies by race, alienage, of
national origin or impinges a fundamental rigidwever, the law will be subjected to strict
scrutiny. Id.; see also Nordlinger v. Hahs05 U.S. 1, 10 (1992). Classifications based on
gender and illegitimacy “also call for a heighéd standard of review” and must meet
intermediate scrutinyld. at 440—-41 (citingVississippi Univ. for Women v. Hoga4b8 U.S. 718
(1982);Mills v. Habluetzel456 U.S. 91, 99 (1982)). Where wle facially neutral, like the
stocking and delivery rules, agotiff must show both discrimatory intent and impaciSee Le¢
v. City of Los Angele250 F.3d 668, 687 (9th Cir. 2001). As Justice Kennedy noteakimmi
the free-exercise and equabtection analyses are analogosese Lukumi508 U.S. at 540, and
thus, the Court unsurprisingly concludes thatstoeking and delivery rules, as applied to the

Plaintiffs, violate the Egal Protection Clause.
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The facts of this case lead to the regsable conclusion that the Board'’s rules

discriminate intentionally and impinge Plaintiffandamental right to free exercise of religion.

Thus, the Court must apply strict scrutiny, eetiinold the rules cannot pass. In practice, the
Board of Pharmacy has classified pharmaciesparmacists into those that refer patients fg
religious reasons and those thefier patients for secular reas. That classification does
nothing to increase patient access. Indeed, if teedBapplied their exemptions as they have
the past, a pharmacy could refuse to stock Blarcause it made an adwvageous contract wit
the manufacturer ddlla, but a pharmacy could not refuse to stock Plan B because of mora
objection. In both cases, the conduct is the s#meepatient is referce But in the latter
situation, the pharmacy is distiped. Persons similarly situad are not treated alike.

To survive strict scrutiny, the stocking and delivery rules must be narrowly tailored

Given that Defendants havepmtlated that a facilitated refal does not undermine access, the

rules could be more narrowly tailored to allowig®us objectors to refepatients seeking Plan
B. The rules thus fail strict scrutiny.

Even if the Court applied rational basis standard, the rules would still fail. The
classification of pharmacies aptarmacists by religious motivati is not rationally related to
furthering patient access. Moreover, the rules are vastly underinclid@fendants provided r
rational basis for failing to appthe stocking and delivery rulés Catholic hospitals. That
division between Catholic conscientious objes and non-conscientis objectors fails to
further patient access in any manner. In shioetstocking and delivery rules fail under even
most deferential standard.

D. Plaintiffs’ Title VII Claim.

Plaintiffs assert that theelivery and stocking rules “pait (if not require) Washington

=

n

o

the

employers such as Stormans to take adverse employment action against individual pharr
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such as the plaintiff pharmacists based on thégiogeis beliefs and praices,” thus violating
Title VII, 42 U.S.C. § 2000. Second Am. @pl. T 74. Title VII bars employers from
“discriminat[ing] against any individual with $pect to his compensation, terms, conditions,
privileges of employment, because of suatlividual's race, color, religion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1). Furtheryatate law “which purpostto require or permit

the doing of any act which would be an unlavdoiployment practice undéhis subchapter” is

preempted by Title VII.See id§ 2000e-7. However, Title VII preempts only those state lays

that “expressly sanctioa practice unlawful under Title Vithe term does not pre-empt state
laws that are silent on the practic€alif. Fed. Sav. & Loan Ass’n v. Guerr79 U.S. 272, 297
n. 29 (1987) (emphasis added).

While the Board of Pharmacy’s rules unciagsionally target religious conduct, the
Court cannot say that the rules expressly “reqoiineermit” a pharmacy to take discriminatory
action against a pharmacist in swictirect manner as to violaiéle VII. As noted above, the
rules are facially constitutional—they do rowt their face require or permit discriminatory
conduct. Itis in their operation that théesuforce a pharmacy to choose between complian
with the delivery and stocking rules and emphgya conscientious objector as a pharmacist.
Because the rules do not expressly permit a phartoagigcriminate, Title VII does not preen
them.

V. CONCLUSION

The Board of Pharmacy’s 2007 rules aremattral, and they are not generally

applicable. They were designed instead to forligioes objectors to digmse Plan B, and the

sought to do so despite the fact that refutsatieliver for all sortef secular reasons were

or

pt
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permitted. The rules are unconstitutional as aggbePlaintiffs. The Court will therefore

permanently enjoin their enfmement against Plaintiffs.

IT 1S SO ORDERED.

DATED this 22nd day of February, 2012

B

Ronald B. Leighton
United States District Judge

OPINION - 48




