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da, et al.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JAMES EDWARD CURTIS,
No. 08-5109 BHS/KLS
Plaintiff,
V. ORDER DENYING MOTION FOR RULE
56(d) CONTINUANCE
WILLIAM E. RILEY,
Defendant,

Before the Court is Plaintiff's motion faliscovery and continuance of Defendant’s
motion for summary judgment puisut to Fed. R. Civ. P. 56(d). ECF No. 212. For the reas
stated below, the Court finds titae motion should be denied.

PROCEDURAL BACKGROUND

Over four years ago, Plaintiff James Edw@ndtis filed thiscivil rights lawsuit
against Defendants Terry Benda and William Ril&CF No. 4. He amended his complaint
over three years ago on April 20, 2009. ECFE #& On September 8, 2009, the Court enterg
an order staying all discovery in this case pegdesolution of Defendants’ motion for summg
judgment based on absolute and qualified imitgurECF No. 74. The Court concluded that g
stay was appropriate “[g]iven tlearly stages of this litigation — an amended complaint was j
filed four months hence and the amount of oN&ey already propounded and anticipated . . .

Id. at 4.
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At the time the Court stayed discoyePlaintiff had submitted over 200 requests
for production of documents, 25t@mrogatories with numerousitgparts, and 314 requests for
admission to the Defendants. ECF No. 64, ExhHnladdition, Plaintiff had filed Motions for
Orders enjoining the Clerk to serve subp@gnéhich included document production requests
the Washington State Attorney GeneradpRVicKenna and Eldon Vail as Secretary of
Washington’s Department of CorrectionSCF Nos. 59 and 60; ECF No. 64, Exh. 2.

According to the Declaration of SaraQlson, Assistant Attmey General, these
proposed subpoenas containedtain requests for 169 categories of documents. ECF No. ¢
Exh. 2. The discovery requests outhnumber rsgusubmitted in any of the 57 other cases
currently being litigated by the sistant attorney general iniglcase, including cases raising
multiple constitutional issues at multiple aaxtional institutions throughout the stat.
Defendants had responded to all 202 requestgrémluction and also responded to nine of the
interrogatories, including alubparts. ECF No. 64, Exh. 1.

Defendants’ first motion for summanydgment, based on qualified and absolute
immunity, was originally noted for October 3009. ECF No. 82. Plaintiff was granted two
extensions of time to respond to the first motion for summary judgment. ECF Nos. 90 ang

On March 2, 2010, Plaintiff movedr a continuance, pursuant to former Fed. R. Civ. P. 56(f

so that he could depose Tim Dauvis, the for@kallam County Prosecuting Attorney. ECF Nag.

103. That motion was denied on March 8, 20HCF No. 105. The Court found that there w
no need for discovery, at that time, on the issiE®lute immunity as to both Defendants and
gualified immunity as to Defendant Bendal, p. 5.

On October 6, 2010, the Court entered judgnmefavor of Defendant Terry J. Benda,

finding that Defendant Benda wadidad to qualified immunity ad dismissed all claims again
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him with prejudice. ECF No. 134. The Codenied Defendants’ first motion for summary
judgment as to absolute immunity for both Defendants Benda and Riley.

On December 8, 2010, Plaintiff filed a motion to re-open discovery. ECF No. 147.
motion was denied. ECF No. 154. On Dmber 15, 2010, Defendant Riley filed a second
motion for summary judgment bad on qualified immunity. ECF No. 148. The Court grante
two requests by Plaintiff to extend his time to respond to the motion. ECF Nos. 155 and 1

On April 12, 2011, Plaintiff again moved focantinuance, pursuant to former Fed. R.
Civ. P. 56(f), so that heoalld depose Tim Davis, the foenClallam County Prosecuting
Attorney. ECF No. 163. Plaiiff argued that MrDavis’s deposition waessential to his
opposition to Defendant Riley’s motion for su iy judgment because Defendant Riley’s
qualified immunity defense raises a factual goesas to whether Defendant Riley’s allegedly
fabricated evidence was used by Mr. Davis targh and/or prosecukér. Curtis. He further
argued that such deposition testimony, alontp wWie recently discovered material, will:

... . conclusively show that [Mr. Davigsharged Plaintiff with the gang-related

enhancement at mainly Defendant Risebehest, and that Defendant Riley

knowingly and intentionally provided [MBDavis] his affidavit containing the

fabricated evidence in the midst oétbriminal prosecution, intending and

believing Mr. Davis would use said evidenin rebuttal to influence the jury’s

decision.
ECF No. 163, p. 3.

On May 9, 2011, the Court granted Plaingffhotion to extend the discovery deadline
until June 9, 2011 for the sole purpose of allowing Plaintiff to take the deposition of Tim D
The Court also struck the noting date ofémelant Riley’s motion for summary judgment,

stating that at the expiration of the new discowiegdline, Defendant Rifecould either file an

amended motion for summary judgmensonply renew his motion. ECF No. 167.
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On May 10, 2011, Plaintiff moved to amend homplaint a second time. ECF No. 17
The Court denied the motion. ECF No. 1&n August 2, 2011, Defendant Riley re-filed his
motion for summary judgment bad on qualified immunity. ECF No. 191. It was noted for
August 26, 2011. On August 18, 2011, Robert Strolemagpeared on behalf of Plaintiff and
filed a motion for extension of time to respaondhe motion for summary judgment. ECF No.
193. That motion was granted. ECF No. 198suBsequent joint motion for extension (ECF
No. 199) on October 25, 2011 was granted. EGF202. Two more motions for extensions
(ECF Nos. 203 and 205) were granted. ECF Nos. 204 and 206.

The present noting date for Defendant Rdemotion for summary judgment was April
27, 2012. In the meantime, however, Mr. Strelgar moved to withdraw as counsel for
Plaintiff. ECF No. 207. Before he withdreMy. Strohmeyer filed the motion for a discovery
continuance at issue. ECF No. 212. Defen&alely is opposed to any further discovery or
continuance. ECF No. 235.

SUMMARY OF FACTS

On October 13, 2002, Plaintiff James Edw@rdtis, a white male, along with another
white male inmate (Steven Eggers), assdulemes Wilkinson, a fellow inmate, who is an
African-American male. ECF No. 44, at §®aintiffs Amended Complaint). While Mr.
Curtis struggled with the victim, Mr. WilkinsoMr. Eggers used a raztw carve the initials
“A” and “F” into Mr. Wilkinson’s back. ECF No. 191-1 (Davis Dep., 145:19 - 146:11 at
Exhibit 1 (Certification fo Probable Cause)).

Mr. Curtis admits that hassaulted Mr. Wilkinson. ECF No. 44, pp. 7-8. However, h
asserts that he was compelled by threat of force to participate in the assault, the assault W

gang related or racially motivateand therefore, thessault charge against him should not ha
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included the alleged aggravating circumstandés.alleges that Mr. Rdy fabricated evidence
during his investigation that M€urtis was part of the Aryan Family and used this evidence
support the inclusion of the aggravating circumstgrof the assault chargt the aggravating
circumstances had been proverra, Mr. Curtis could haveeen subjected to a harsher
sentence than that allowed by tstandard sentencing range.

Specifically, Mr. Curtis alleges that Defemddriley obtained a personal letter that Mr.
Curtis “reportedly wrote to aifnd (i.e., Larry Kisinger)” thag@nded with the closing, “Always
& Forever.” According to Mr. Curtis, Defelant Riley then coerced several known Aryan
Family members, who are also controlled infortsato write and clostheir letters using the
words “Always & Forever,” and then referendads “fabricated evidere” of Mr. Curtis’ gang
affiliation in a written statement provided to tG&allam County Sheriff's Office. ECF No. 44-]
pp. 32-351

On December 3, 2004, a Criminal Information was filed charging Mr. Curtis with
Assault in the Second Degree While Armeithva Deadly Weapon (RCW 9A.36.021(a)(a) or
(2)(c)). The complaint also included the chattgat the “crime was aggravated by the followir
circumstances: (1) the crime was gang-related/aa (2) the crime was racially motivated.”
ECF No. 191-1, at 30 (Criminal Informationld. The Certification for Probable Cause
attached to the Criminal Information was sighgdlerry Benda, Investigat. Mr. Benda states
that “[bJased upon statements mdethe attackers it appearttdt the assault was racially

motivated. The victim reporteddhone of his assailants mathe statement that “This is for

! Plaintiff references his proposed Second Amended Camgtaferred to as SAC). Plaintiff's motion to file a
Second Amended Complaint was denied. ECF No. 182. He relies, however, on a statement in Judge Settl
that the Court will entertain a second motion to amenbarevent Mr. Curtis submitssidence of a conspiracy.
ECF No. 212, at 6iting ECF No. 194, at 2. No second motion to amend has been filed. Claims outside of
Plaintiff's First Amended Complaint will not be consideredletermining whether a continuance of Defendant’s
motion for summary judgment will be granted to allow discovery and if so, what discovery is relevant to the
stated in this case.
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snitching on the white boy, nigger.” The carving on Wilkensoatklappeared to have been
‘A’ and ‘F’, believed to represent the wats Aryan Family.” ECF No. 191-1, at 29.

Mr. Curtis took the deposition of Tim B& on June 2, 2011. ECF No. 191-1 (Davis
Dep.). Mr. Davis has no recollgan of communicating with Defelant Riley at all before he
filed the criminal charges, including the gamdated/racial motivation enhancement charge,
against Mr. Curtis. ECF No. 191-1 (Davis Dep.169:70:16). According to Mr. Davis, he onl
communicated with Department of Corrections’ employees Terry Benda and Steve Winter
detectives from the Clallam County Prosecut@ffice prior to filing the charges against Mr.
Curtis. Id. (Davis Dep. 69:1 — 73:13, 83:18 — 85: 11,788:89:3). Mr. Davis does not recall
discussing the case with Mr. Riley until “months” after the charges against Mr. Curtis had
filed. Id. (Davis Dep. 69:10-11, 192:23-26). Almost gear after the criminal charges were
filed against Mr. Curtis and wedlfter the prosecution had decidea to pursue the gang-

related/racial motivation enhancement, Mavis communicated by email with Mr. Riley

regarding Mr. Curtis’ discovery requestsl. (Davis Dep. 191:24 — 192:19; Davis Dep. Exhibi
10 and 11).
During the course of Mr. Davis’ communiins with Defendant Riley, an unsigned ar

undated letter and unsigned and undated affidavit pregared. It is bedived that these were
prepared by Defendant Riley. The affidavit waaser filed with the Glllam County Superior
Court. According to Mr. Davis, the documents were not used in making the decision to ch
Mr. Curtis with the gang-related/racial mattion enhancement charge or to further the
prosecution against himd. (Davis Dep. 183:15-23, 192:2-26, Extsd2 and 13). Mr. Davis
does not recall having contact whir. Riley at the time that thgang-related/racial motivation

enhancement was charged. He did not receive any evidence from Mr. Riley that he knew
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false with the intention of presenting thatdance to the jury. The gang-related/racial
motivation enhancement was dropped becausBé¢partment of Corrections’ Intelligence and
Investigation Unit representativegl not want to disclose confidential information regarding
their informants to the @irt and the public recordd. (Davis Dep. 193: 17-26).

All charges against Plaintiff werelssequently dropped by the Clallam County
Prosecutor’s Officeld. (Davis Dep. 194:1-3). Plaintiff wamt convicted of Assault in the
Second Degreeld. (Davis Dep. 194:4-8).

DISCUSSION
A. Rule 56(d) Continuance
Rule 56(d) of the Federal Rules of Civil Procedure provides:

If a nonmovant shows by affidavit oedaration that, for specified reasons, it
cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits ateclarations or to take discovery; or

(3) issue any othexppropriate order.
Fed. R. Civ. P. 56(d) ¢fmerly subdivision (f)).

Cases interpreting former subdivision (f),kealear that a partgeeking a continuance
under Rule 56 must demonstratattthere are specific facts hepes to discover if granted a
continuance that will raise a genaiissue of material factlarrisv. Duty Free Shoppers Ltd.
Partnership, 940 F.2d 1272, 1276 (9th Cir.199Carpenter v. Universal Star Shipping, SA.,
924 F.2d 1539, 1547 (9th Cir.1991). “The burdeonishe party seeking to conduct additiona
discovery to put forth sufficient facts sthow that the evidence sought exist¥dlk v. D.A.
Davidson & Co., 816 F.2d 1406, 1416 (9th Cir.1988ee also Tatumv. City and County of San

Francisco, 441 F.3d 1090, 1100 (9th Cir.200&glifornia v. Campbell, 138 F.3d 772, 779 (9th
ORDER -7
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Cir. 1998) (party opposing on Rule 56(f) groundeds to state the specifacts he hopes to
elicit from further discovery, that the facts shugxist and that theought-after facts are
essential to resisting teaimmary judgment motionljancock v. Montgomery Ward Long Term
Disability Trust, 787 F.2d 1302, 1306 n. 1 (9th Cir.1986¢lding that the party opposing
summary judgment “has the burdender Rule 56(f) to show whects he hopes to discover tdg
raise an issue of material fact"Df course, pro se pleadings are to be construed libefZaty.
Estellev. Gamble, 429 U.S. 97, 106, 97 S. Ct. 285, 50 L.Ed.2d 251 (1976) (pro se complain
“however inartfully pleaded,” must be held“tess stringent standardsan formal pleadings
drafted by lawyers”).
B. Qualified Immunity and Plaintiff’'s Due Process Claim

A civil rights plaintiff oppo#ng a claim of qualified immnity must establish the
existence of a constitutional violation, cleaglstablished law to suppdlte claim, and that no
reasonable official could betie their conduct was lawfuPearson, et al. v. Callahan, 555
U.S. 223, 129 S. Ct. 808 (200Sgucier v. Katz, 533 U.S. 194, 121 S. Ct. 2151, 2155 (2001);
Segert v. Gilley, 500 U.S. 226, 232 (1991). The test for diediimmunity is an objective test
requiring the Plaintiff to prove a reasonabtfomal could not belige his actions were
constitutional. See Act Up!/Portland v. Bagley, 988 F.2d 868, 871 (9th Cir. 1998)unter v.
Bryant, 502 U.S. 224, 112 S. Ct. 534, 537 (1991).

There is a “clearly established constitutiothae process right nad be subjected to
criminal charges on the basis of false evatethat was deliberately fabricated by the
government.” Devereaux v. Abbey, 263 F.3d 1070, 1074-75 (9th Cir. 2001). Under the

Fourteenth Amendment, there dgia “right not to be depriveaf liberty without due process
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of law, or more specificallyas the result of the fabricatiah evidence by a government officer
acting in an investigative capacitySee, e.g., Ricciuti v. New York City Transit Auth., 124 F.3d
123, 130 (2d Cir.1997) (“When a police officer credtdse information likely to influence a
jury’s decision and forwards that informatito prosecutors, he violates the accused’s
constitutional right ta fair trial ....").

To support a claim for deliberate fabriocat of evidence, Mr. Curtis must, at a
minimum, produce evidence that supportieast one of the following propositions: (1)
Defendant Riley continued his investigation of.[@urtis despite the fact that he knew or
should have known that Mr. Cigtwas innocent; and (2) DefemddRiley used investigative
techniques that were soergive and abusive that keew or should have known those
techniques would yidlfalse information.Devereaux, 263 F.3d at 1076Devereaux also
recognizes that improprieties in conductingrianinal investigation cannot support a due
process claim based on an improper crimprakecution unless the improprieties actually
impact the prosecution:

Because this coercive technique did oot Devereaux’s theory of the facts, yield

any false testimony even though it was applied to an especially vulnerable

witness, it can hardly serve as a basis for a claim that Defendants violated

Devereaux’s rights by usirtgchniques that they kneor should have known

would yield false information.

Id., at 1078. It is certainly posdé that the provision of falseformation to the prosecutor
and/or jury could deprive a crimahdefendant of his liberty and/brs right to a fair trial.
However, where the fabricated evidence does moitran a deprivation of liberty or property
interest because there are independent reasdinsl jorobable cause fahe plaintiff's arrest,

there is no violation o& constitutional right.See Hennick v. Bowling, 115 F.Supp.2d 1204, 120

(W.D.Wash. 2000) (citingomer v. Gates, 118 F.2d 1240, 1242 {aCir. 1987). Where there is
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an independent reason to find probable cause gtaiatiff's arrest, then the most that can be
said of the provision of the false evidence is tiidtad the potentiald, but did not, impinge on
plaintiffs’ constitutionally protected rights.I'd. at 1209. Moreover, “[t]o the extent that
defendants’ conduct caused other forms of injauch as extra defense costs, injury to
reputation, prosecution with malice, emotiodesitress, etc., such injuries are not of
constitutional dimension and cannot form the basis of a § 1983 cléain.”
C. Plaintiff's Proposed Discovery

Plaintiff's motion is 109 pges long. He has submitted o100 pages of exhibits. In
short, he asks to be allowed to conduct disggvacluding the depositionsf Mr. Riley, twenty-

four other named persons, the “yet unidesdi informants, alleged Aryan Family gang

members, and mailroom officers,” so that he pegve that Defendant Riley fabricated evidence

to show that Mr. Curtis is or was a membetha& Aryan Family when, in fact, he is not and
never has been. ECF No. 212, at M. Curtis contends that thisstiovery is vital to show thaf
Mr. Riley fabricated the contention that the n@olm received a letter thitr. Curtis wrote and

closed with the expression “Always and Forewantl then, either personally or in conspiracy

with others, Mr. Rileyinduced inmates “doubling as Aryan Family gang members” to write and

close their personal letteusing the same expressiol., at 6. In this way, Mr. Riley was
presumably able to use this fabricated evideto validate Plaintiff as an Aryan Family gang
member — which Mr. Curtis disputes — and tMm Riley “relayed this information to the
Clallam County Prosecutor’s Offi@ad/or Prosecutor Davis in ordén procure a gang-related
assault charge against Plaintiff, and/or infliceethe jury’s decision in the criminal trial he

thought Plaintiff was gointp be put through.”ld., at 7.
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Mr. Curtis sought and was granted leave to depose the proseduitocriminal case.

However, contrary to what Mr. Curtis thouginbuld be established through this deposition, Mr.

Davis did_nottestify that he charged MCurtis with the gang-related enhancement “mainly af
Defendant Riley’s behest”. laét, Mr. Curtis testified that head already charged Mr. Curtis
with the gang-related/racially motivated enbament months before he ever spoke with
Defendant Riley.

The Certification for Probable Cause attached to the Criminal Information filed on
December 3, 2004, which includes the gang-reledelly motivated enhancement, was sign4
by Terry Benda, InvestigatoMr. Benda states that “[b]Jad upon statements made by the
attackers it appeared thae assault was racially motivatethe victim reported that one of hisg|
assailants made the statement that “Thisrisf@ching on the white boyjgger.” The carving
on Wilkenson'’s back appeared to have beera®d ‘F’, believed to represent the words Aryal
Family.” ECF No. 191-1, at 29. There are retenents by Defendant Riley contained within
the charging documents. Assumarguendo, that the unsigned and undated letter and affidg
prepared by Mr. Riley contained false inforroati Mr. Davis testified that he had no reason t(
believe that they contained false information Hrat in any event, he never used them in any
criminal prosecution against Mr. Curtis. NDravis does not recall having contact with Mr.
Riley at the time that the gang-related/raciatigtivated enhancement was charged, he did n
receive any evidence from Mr. Riley that he kngas false with the intention of presenting th
evidence to the jury, and the charges againsiQvrtis were dropped because the Departmer]
of Corrections’ Intelligence andvestigation Unit representativefl not want to disclose
confidential information regarding their informamdsthe Court and theublic record. ECF

No. 191-1 (Davis Dep. 193: 17-26).
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Therefore, the discovery sought by Plaintiffi not aid him in proving his claim against
Defendant Riley.

Accordingly, it iSORDERED:

) Plaintiff’'s Motion for Continuance Pwrant to Fed. R. Civ. P. 56(d) (ECF No.
212) isDENIED.

(2) The Clerk shall send copies of tRisder to Plaintiff and to counsel for

Defendant.

DATED this_23rd day of July, 2012.

@4 A et

Karen L. Strombom
United States Magistrate Judge
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