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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
TERRY COUSINS,
. CASE NO. 3:08-CV-05764-KLS
Plaintiff,
ORDER GRANTING
V. DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT IN PART
KITSAP COUNTY, NED NEWLIN and AND DENYING IN PART
KITSAP COUNTY SHERIFF
DEPARTMENT,
Defendants.

On February 5, 2010, the undersigned entaredrder which granted the Defendants’
Motion for Summary Judgnm¢ and dismissed all of plaiffts claims. ECF. No. 19. On
February 18, 2010 the Plaintiff filed a Motifor Reconsideration (ECF No. 20) which the
undersigned subsequently granted.

Ms. Cousins asserts four claims for relieher Complaint. They include (1) Title VII
discrimination based on gender, (ll) interferenat Plaintiff’'s First Amendment right of
freedom of speech and redress of grievanaenaggovernment, (lll) retaliation for whistle

blower activity and (IV) retaliion for filing an EEOC claim.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 1
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In their summary judgment motion, the defendadsert that the Plaintiff’'s claims of
interference with her First Amdment rights (Claim II) and retaliation for whistle blower
activity (Claim 11l) are now barred by the doctrinecaflateral estoppel. They also assert tha
there are no material issues of fact regardiegcthim of Title VII gender discrimination (Clair]
I) and retaliation for filing an EEOCV claim (Claii) and that they are ¢itled to judgment ag
a matter of law.

Having reviewed the pleadings filed iapport of and in opposition to the motion, the
undersigned finds, for the reasons set forthuwetbat the Defendants’ motion for summary
judgment should be granted in part and denied iih pdore specifically, thof Plaintiff's claims
are dismissed with the exception of her Claias it relates to gender discrimination and the
failure to promote in March 2008.

SUMMARY JUDGMENT STANDARD

Summary judgment is propw/here “the pleadingslepositions, answers to
interrogatories, and admissions de ftogether with the affidavit# any, show that there is no
genuine issue as to any matefait and that the moving partyestitled to judgment as a matt
of law.” Fed. R. Civ. P. 56(cAnderson v. Liberty Lobby, Inel77 U.S. 242, 247 (1986). The
Court must draw all reasonable infecen in favor of the non-moving partgee F.D.1.C. v.

O’Melveny & Meyers969 F.2d 744, 747 {oCir. 1992) rev’d on other ground$12 U.S. 79

(1994). The moving party has the burden of dermatisg the absence ofggenuine issue of fag

for trial. See Andersord,77 U.S. at 257. Mere disagreementthar bald assertion that a genu
issue of material fact exists, no longeecludes the use of summary judgme®ee California
Architectural Bldg. Prods., Inc. v. Franciscan Ceramics, 18&8 F.2d 1466, 1468 {<Cir.

1987).

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 2
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Genuine factual issues are thder which the evidence is such that “a reasonable jurny

could return a verdict fahe non-moving party.’/Anderson477 U.S. at 248. Material facts are

those which might affect the outcomtthe suit under governing lavgee id. In ruling on
summary judgment, a court does not weigh ewddn determine the truth of the matter, but
“only determine[s] whether there a genuine issue for trial.Crane v. Conoco, Inc4l F.3d
547, 549 (§‘ Cir. 1994)(citingO’Melveny & Meyers969 F.2d at 747). Furthermore, conclus
or speculative testimony is insufficient to & genuine issue of fact to defeat summary
judgment. Anheuser-Busch, Inc. v. Natural Beverage Distribute@sF.3d 337, 345 {0Cir.
1995). Similarly, hearsay evidence may not be idened in deciding whether material facts
at issue in summaigudgment motionsld. at 345; Blair Foods, Inc. v. Ranchers Cotton ©10
F.2d 665, 667 (9 Cir. 1980).
CLAIM I. TitleVII Discrimination on the Basis of Gender

Ms. Cousins has been an employee of thegctions Division of the Kitsap County
Sheriff's Office since August 25, 1994. She was promoted to Corrections Sergeant on JuU
2003 and held that rank until she self-demoted on March 13, 2006.

Sometime in late 2007 the County announcedaning for Correabins Lieutenant.
Ms. Cousins submitted her application and was notified that she met the qualifications fof
position. The plaintiff, along with two otherrwdidates, participated testing, conducted by
JMF & Associations. The plaintiff's score w&89.01% which placed her third among the thrg
candidates. The first two had scores of 79.24%b 79.16%. Ms. Cousins interviewed for the
position but was not offered the promotion. lotfahe Corrections Lieutenant position was n
filled at that time. ECF No. 14-2, p. 7.

According to Ms. Cousins, on March 3, 2008, Chief Ned Newlin informed her that s

Dry

are

ly 21,

the

9%
)

ot

she

would not have an interview for the Lieutengosition as he was onlyibging in the male out-

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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of-state applicant for an interview. ECION21, p. 5. Ms. Cousins complained to unnamed
department supervisors regarding Chief Newlstatement, which Ms. Cons considered to b
sex discrimination. On March 7, 2008 she reedia call from Lieutenant Earl Smith of the

Sheriff's Department to scheduda interview for the Lieutenapbsition. While Ms. Cousins

was concerned that the interview would be vdia calls a “sham interview,” she did attend the

interview on March 18, 2008. Whibd the interview Chief Simpson asked Chief Newlin if they

had any of Ms. Cousins’ evaluations or a restoneview. Chief Newlin advised the panel th
did not have to have any of those documestsabse Ms. Cousins’ had been employed with
County for years and they were not neede@R No. 21, p. 6. Folieing the interview Ms.
Cousins waited in the hallway while tleowho conducted theterview conferred.
Approximately ten minutes later she was calladkbinto the room and was informed that shg
would not be offered the position as sheswmat what they were looking fotd. at p. 7.

The Corrections Lieutenant position as fided following the first posting. Ms.
Cousins’ offers hearsay as to what may haymbaed with regard to the male applicant but
there are no facts before the doas to whether the position waswas not offered to him.
There are also no facts before ttourt regarding theeason the second qualified applicant, al
a woman, did not participate the final interview.

The County created a second register ferdame Lieutenant position in July 2008 an
Ms. Cousins again applied. This time hest t'core of 77.70% ranked her second among thd
three candidates. The position was not offerddsoCousins. Instead, it was offered to Ms.
Genie Elton, who ranked first with a seasf 84.10%, who was hired on August 11, 2008. E
No. 14-2, p.7.

Ms. Cousins alleges that she was discringdagainst due to hgender when she was

ey

the

[oX

CF

not selected for promotion to the Lienéat position. In order to establisip@mafacie case of
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discrimination based on failure to promote, Msu€ins’ must show that (1) she belongs to a
protected class of persons, (2) she was qualiiethe position to which she wished to be
promoted, (3) she was denied a promotion &b piosition, and (4) the job went to someone
outside the protected clagddughlan v. Amer. Seafoods, G&L3 F.3d 1090, 1094 {ir.
2005)) or after her rejection, the position reredimpen and the employer continued to seek
applications from persons with comparable qualificati@mova v. State Farm Insurance
Companies124 F.3d 1145, 1148 {8Cir. 1997)).

In this case, Ms. Cousins’ had two opmities to apply for the promotion to
Corrections Lieutenant. For goses of this summary judgmenbotion, there is no dispute th
Ms. Cousins meets the three elementsmiaa faciecase. The Defendants assert that she

cannot meet the fourth element as thegebntually was giveto another woman.

With regard to the second promotional ogpoity, the Defendants are correct that Ms.

Cousins cannot make out a prima facie cagksafimination. The position was offered to

another woman and that woman was clearly natidetthe protected da. The Defendants’

gt

motion to dismiss that portion of Ms. Cousins claim regarding Title VII gender discrimination is

thereforeGRANTED.

However, with regard to her first appliean for promotion, Ms. Cousins has made ou

prima faciecase. She belongs to a protected cktss,applied for and was qualified for the jop

or she would not have been intewed, she was rejectddr the positiorand the position

remained open and the employer continued to appkcations from persons with comparablé

gualifications. Cordova, supraat p. 1148. The Court is mindfof the fact that the position
“closed” without it being filled. However, it veéanot long after the po&in closed that the

County again posted an opening for the vemes@osition of Corrections Lieutenant.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 5
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In addition, “[a] plaintiff can also estabfisa prima facie case disparate treatment
without satisfying thévicDonnell Douglagest, if she provides evedce suggesting that the
‘employment decision was based on a discriminatoitgrion illegal undethe [Civil Rights]
Act.” International Brotherhood ofeamsters v. United Statd1 U.S. 324, 358, 97 S. Ct.
1843, 1866, 52 L. Ed.2d 396 (1977 Cordova, supraat p. 1148-1149. In this case, Ms.
Cousins has offered direct evidence of such discriminatory ani®luesriff Newlin’s statement
that Ms. Cousins would not haae interview as he was onlyibging in the male out-of-state
applicant for an interview. This statement iffisient to create an inference of discriminatory
motive.

The undersigned concludes tivg. Cousins has establishe@rana faciecase of
discrimination by satisfying the four-pavicDonnell Douglagest, and alternatively, by

providing direct and circumsttial evidence of discriminatory intent. Therefore, the

Defendants’ motion to dismiss this portion o fRlaintiff's Title VII employment discrimination

claim isDENIED.

CLAIM II. Interference with Right to Free Speech and
CLAIM Ill. Retaliation for Whistleblower Activity

The defendants assert the affirmative dedevfscollateral estoppéased on two Final

Decisions and Orders issued by two separatiAdtrative Law Judges (ALJ) (ECF No. 14-2

whose decisions necessarily decideglies presented in this litigation.
These two claims revolve around an inciddwatt occurred on August 26, 2005 when N

Cousins, along with a number ather correctional officers, gicipated as volunteers in a

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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charity event called “Shop with a Cop.The participants includetien Sgt. Jeff Taylor, Lt.
Roxanne Payne, and Officers Peiigrrell and Tiffany Gay. Nonef these officers were on
duty or in uniform during this event. Sgt. Tayhad his personal travehiler at the event
which was being used as an office. At someetduring that day and wé in the trailer, Mr.
Taylor pointed a handgun directly at Sgt. dnss He had also pointed the handgun at the
teenage son of Officer Harrelhd had the gun resting on a tablentioig in their direction whery
Officer Gay and Lt. Payne emésl on separate occasions.

Ms. Cousins reported this incident to Payne later that day. On Monday, August 29
2005 the County received several reports of thielent and, as a resuitpened an internal
investigation, which was conducted by Sgt. MicDonough. A criminal investigation was als
conducted, and during that time, the internaestigation was put on hold. On October 24, 2
the Kitsap County Prosecutor decided not toditg charges against Sgtylor. The prosecutd
issued a Decline to Prosecute Notice and adetter to Ms. Cousins informing her of the
decision.

Following the decision not to prosecute, ihiernal investigatn recommenced. Sgt.
Taylor was allowed to return to wodn October 31, 2005. On March 8, 2006 the County
learned that Sgt. Tayldrad not turned over all of his weapoas,earlier ordered. This led to
second internal investigati@nd on March 31, 2006 Sgt. Taylor was advised of proposed
disciplinary action the County waonsidering taking, which action was officially announced

April 21, 2006. Sgt. Taylor was demotedQorrectional Officer and suspended from duty

! These facts are taken from the Final Decisicth@rder of the Administrative Law Judge which he
entered following a hearing held on October 7 — 9, 2008, found at ECF No. 14-2, pages 4 -py offlwe Final

005

-

on

Decision and Order was served on the parties on April 14, 2009. ECF No.14-2. p. 20.
ORDER GRANTING DEFENDANTS’

MOTION FOR SUMMARY JUDGMENT

IN PART AND DENYING IN PART 7
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without pay for eight days. Heas ordered to limit any contaeith Sgt. Coums to contact
necessary to perform his ety responsibilities.

On March 13, 2006 the plaintiff voluntaridemoted from Sergeant to Corrections
Officer. In her letter of resigtian she stated she understood wioelld not be able to promote
to the rank of Sergeant ingliuture without retesting.

In late April 2006 Ms. Cousins wrote Chief Wkn several letters/memos expressing |
safety concerns about working with Mr. Tayl On May 10, 2006 she took a leave of absen
for medical reasons and was clearecetarn to full duty as of July 1, 2006.

On July 11, 2006 Officers Cousins and Harvalbte Prosecutor Hauge requesting he
reconsider his decision not to filharges against Mr. Taylor. @halso asked him to transfer
the filing decision to another county becaasea perceived conflict of interest. As a
consequence of this letter, Officers Cousins anatidlanet with Prosecutor Hague in late July
2006. Prosecutor Hague, in his deposition, adthtttenentioning the whistleblower statute g
ordinance during that meeting lénied identifying the two offiece as whistleblowers entitled
to protection. Officer Penny Harrell's recolfen is the same as Prosecutor Hague. On the
other hand, Ms. Cousins contertlat Mr. Hauge specifically tolthem he considered them
whistleblowers for reportinthe Jeff Taylor incident.

On October 30, 2006 Officer Cousins requeséastatement to Sergeant. Under the
relevant civil service rule, th€orrections Division would haue join in the reinstatement
request. Chief Newlin, in a November 30, 20G€ele declined towgpport the request on the
grounds that when Ms. Cousins self-demoted sdeabeeed that she would have to retest for
Sergeant.

In late 2007 the County announcaal opening for Correctioniseutenant. As noted

er

=

above, Ms. Cousins applied for the positismce and it was not offered to her.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 8
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Ms. Cousins filed a whistleblower compiawith the KitsapCounty Board of
Commissioners in which she claimed that theufailto promote her to Corrections Lieutenan
was in retaliation for her reports regarding Sgtylor. The Board of Commissioners denied N
complaint. Ms. Cousins appealed the denigh&State of Washingtddffice of Administrative
Hearings. The first full and complete admirasive hearing was subsequently conducted by
Administrative Law Judge on October 7 — 8, 2008e record contains a copy of the ALJ’s
Final Decision and Order at ECF No. 14-2, pp. 2 — 20.

Undersheriff Bonneville and Chief Newlin tégd, at the first administrative hearing,
that the reason Ms. Cousins was not offered theipo$iad to do with her relatively low scorg
her failure to satisfactorily address her voluptself-demotion in 2006nd her lack of recent

command level experience. Ms. Cousins testifiad $he felt she was denied promotion bec

er

an

nuse

she made the complaint against Mr. TayloR@95 and that she was known to be unhappy with

the decision not tére Mr. Taylor.

The ALJ concluded that the Kitsaphty Ordinance 151-1993, as amended by Ord,
151-A, governed the proceedings as oppdsdRlC.W. 42.41. The ALJ found that the
“Ordinance and program it estaliless meets the stated intefithe state local government
whistleblower act and therefore the county is exempt froprasgisions, making the County
Ordinance the controllegkgulation in this area ECF No. 14-2, p. 8.

While the ALJ found that the facts did reatpport a claim of improper governmental
action, due to the fact thatthie time of the gun incident S@taylor was not performing his
official duties, he did proceed to analyze Msu€ia’s claims on the assumption that there wz
in fact, improper governmental action. The Alated that Ms. Cousins bears the burden of

proving, by a preponderance of the evidence t‘déhataliatory action was taken against her

the

because of her good-faith report of improper govermtal action and that she complied with

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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Ordinance’s reporting requiremsatit ECF No. 14-2, p. 9 — 10. The ALJ found that the “stat
reasons for not selecting her for promotion wegitimate and not pretextual. Ms. Cousins
have concerns that the County had other reasamproper reasons - for not selecting her as

new Lieutenant. However, my decision cannobased on speculation and must be based @

ed

nay

the

n the

evidence presented at hearing, #rat evidence does nstipport a determination that her deniial

of promotion to Lieutenant was in retaliatiagainst her for pursuing the Jeff Taylor complaif
in 2005 and 2006.” ECF No. 14-2, p. 10.

In her response, the Plaintiff asserts thatDefendants waived the affirmative defens
collateral estoppel (issymeclusion) as it was not specifigdthe Answer. The Defendants ng

that they asserted the defensestioppel in their answer ancethimmediately raised it more

specifically in this motion for summary judgmenthe Plaintiff has shown no prejudice to hef

even assuming that the defense was not syeeifically asserted in the Answer, and the
undersigned finds that the affiative defense was not waived.

The Plaintiff does seem to argue that beeashe had an administrative proceeding
pending simultaneously with thisderal court case that the Defentiahad an obligation to rai
an objection regarding the dual claims some fimer to this summary judgment motion and
their failure to do so should prevent them frporsuing the affirmatie defense of collateral
estoppel. The Plaintiff cited the caseG¥¢ments v. Airport Authority of Washoe Cou6,
F.3d 321 (9 Cir. 1995) in support of that proposition. Howev@lementdiscussed the issue
claim splitting and concluded, on the facts iattbase, that claim preclusion could not be
asserted by the defendants. The cou@lementdid not reach the same conclusion regardir
issue preclusion, which is the affirmative defe raised by the defendants in this case.

“Collateral estoppel, or issue preclusion, batgigation of anssue in a subsequent

nt

of

19

proceeding involving the same parties. (citations omitte@htistensen v. Grant County

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 10
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Hospital District No. 1152 Wash.2d 299, 306, 96 P.3d 957 (1004).is distinguished from
claim preclusion (also called rpglicata), “in that, instead @reventing a second assertion of
the same claim or cause of actidrgrevents a second litigation issuesetween the parties,
even though a different claim oause of action is assertedRains v. Statel 00 Wash.2d 660,
665, 674 P.2d 165 (1983).

Collateral estoppel may be applied to preclodly those issues that have actually
been litigated and necessarily and finalgtermined in the earlier proceeding.
(citation omitted). Further, the partyaagst whom the doctrenis asserted must
have had a full and fair opportunity ttigiate the issue in éhearlier proceeding.
Nielson v. Spanaway Gen. Med. Clinic. Id&5 Wash.2d 255, 264-65, 956 P2d
312 (1998). For collateral estoppel to gpphe party seekingeplication of the
doctrine must establish that (1) the isslecided in the earlier proceeding was
identical to the issue presented in thedgroceeding, (2) thearlier proceeding
ended in a judgment on the merits), 3 party againsvhom collateral

estoppel is asserted waparty to, or in privity vith a party to, the earlier
proceeding, and (4) application of collateestoppel does not work an injustice
on the party against whom it is applied. (citations omitted).

Christensen, suprat p. 307.
The fact that the issues were decided byl in an administrative hearing does not

prevent application of ¢lateral estoppel. “Botktate and federal courts have applied collate)

estoppel where an issue was adjudicated by amnégirative agency in the earlier proceeding.

Christensen, suprat p. 307.

An analysis of the factors identified @hristensen, supraupports theanclusion that
collateral estoppel applies to thet®of this case. First, thediitiff does not dispute that the
issue decided in the earlier administrative proceeding was identical to that presented in t
proceeding. In the administrative proceeding, ®susins claimed that she was not promote|
Lieutenant in retaliation for reporting improgecal governmental action which related to the

incident involving Sgt. Taylor. Ms. Cousins makies same claim in this litigation. The iss

ral

e later

d to

e

of retaliation was decided agaids. Cousins in the administredéi hearing. The ALJ made thf

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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specific finding that the “evidence does not suppatetermination that her denial of promotipn
to Lieutenant was in retaliation against her for pursuing the Jeff Taylor complaint in 2005 and
2006.” ECF No. 14-2, p. 10.

Second, the administrative hearing eshdeth a judgment on the meritSéeFinal
Decision and Order, ECF No. 14-2, pp. 2 — 20.). Gtusins did file an appeal to the Superior
Court regarding the ALJ’s decision but, for vasaeasons, that appealkhaot been perfected.
However, an appeal does not suspend or negaienttateral estoppel asge of a judgment or
administrative order. Therefore, the statughef“appeal” has no impact on the finality of the
judgment. Nielson v. Spanaway General Medical Clinic, 1A&5 Wash.2d 255, 264, 956 P.3d
957 (1998).

Third, Ms. Cousins was clearly a pai the administrative hearing.

Fourth, application of collaterastoppel will not work an injustice on Ms. Cousins.
“In determining whether application of the daice of collateral eésppel would work an
injustice, we focus on whether tpharties to the earlier adjudicati were afforded a full and fair
opportunity to litigate their @im in a neutral forumRains, 100 Wash. 2d at 666, 674 P.2d 145;
Neff v. Allstate Ins. Co7,0 Wash.App. 796, 801, 855 P.2d 1223 (19938)iélson, Id afp. 264.
Ms. Cousins has not provided any facts thathtow that she was not provided a full and fair
opportunity to litigate her claim in the admimative arena nor has she provided any facts to
show that the administrative heay was not a neutral forum. &tCourt notes that Ms. Cousins
makes conclusory statements in her declamattgarding the conduct of discovery as well as
conduct of the hearing. She does not, howeverige any facts that support her assertions.

Ms. Cousins does assert that thiéediénce in remedy available through the

administrative hearing as opposed to this civigéition would work an injstice. She argues that

she only had a prospective injunctive remedy akiléo her in the admistrative hearing and

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
IN PART AND DENYING IN PART 12
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could not recover back pay, which would be &alde in civil litigation. However, as noted
above, the concern regarding the issue ofiiga focuses on “a full and fair opportunity to
litigate their claim in a neutral forum.Nielson, Id. Ms. Cousins has a full and fair opportunit
to litigate her claim and she did so.

In addition to the fouChristenseractors, “[tlhree additional factors must be conside

red

under Washington law before collateral estoppel beapplied to agency findings: (1) whether

the agency acted within it competence,tf®) differences between procedures in the
administrative proceeding and court procedures, and (3) public policy consider&emsger,
134 Wash.2d 450, 951 P.2d 7&yoemakerl 09 Wash.2d 508, 745 P.2d 8%ate v. Dupard,
93 Wash.2d 268, 609 P.2d 961 (1980%hristensen, suprat p. 308.

With regard to the first additional factor, the plaintiff does not assert that the agenc
outside its competence.

The secondReningerfactor focuses on the differendestween an administrative
proceeding and court procedures. In this caséaate have been presented which would lea
the conclusion that the differences, if any, arguaresy the application afollateral estoppel. It
is undisputed that a qualifiediministrative law judge conductéue hearing, held a prehearin
conference, identified the issues to be resolveékeahearing, presided over a two day hearin
which the plaintiff attended in person, hetadtimony of several wigsses and admitted 99
exhibits into the recak This second factoupports the application abllateral estoppel.

With regard to the thirReningerfactor, Ms. Cousins does agsthat the difference in

relief available through the adnistrative hearing compareddourt procedures argues agains

the application of dtateral estoppel.

Disparity of relief between what one caatover in the first action compared
to what one can recover in the seconiibads not the gravamen of the decision

y acted

i to

j in

whether to apply collateraistoppel to the findings a@in administrative board.

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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Rather, courts look to disparity of relief determine whethesufficient incentive
existed for the concerned party to litigatgorously in the administrative hearing.
Courts have reasoned that if di@ount a party can recover in an

administrative proceeding is insignificantetparty is not likely to have litigated

the crucial issues vigorously and it wolde unfair to employgollateral estoppel

against that party in future proceedinggprevent the relitigation of those

same issues in another forum.

Reninger v. Department of Correctiod84 Wash.2d 437, 453, 951 P.2d 782 (1998). Ms.
Cousins asserts that the remedy availableutin the administrative hearing was limited to
injunctive relief, costs and attays fees. She asserts thairpotion and back pay was never
possible. However, the Court estthat the parties agreedissue for determination by the AL
was “[w]hether promotion to corrections lieutaeh# an appropriate remedy.” ECF No. 14-2
3. While the remedy may be diffetethere is no dispute that Ms. Cousins vigorously litigat
her claim before the ALJ. She participabe@ prehearing telephomenference, developed a
discovery plan with opposing counsel, attenda@do day hearing and had forty-two exhibits
admitted into the record. The Court , therefomcludes that the application of collateral
estoppel is appropriate which thelgquees dismissal of Claims Il and .

Ms. Cousins also alleges that Chief Newkfeased her identity as a whistleblower to
several county employees ‘fiataliation to create unnecessanstile employee relations for
me.” ECR No. 21, p. 15. She also accuses Bumtita, Kitsap County Personnel Director, of
the same conduct. The Court notes, however, thaFduta is not a party to this litigation. M
Cousins’ allegation is somewhat confusinghs claims her identity was released on “07
October 2008” yet cites to a lettwritten to her dated July6, 2008. The County employees S
references are Undersheriff Dennis Bonneyillao already knew about the whistleblower

complaint and who testified at the firstnaiistrative hearing; Deborah Boe a Deputy

Prosecuting Attorney in the Prosecuting Attorse&yffice; Lt. Roxane Payne, who already kn

9%
o

Is.

the

19°]
=

ORDER GRANTING DEFENDANTS’
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about the whistleblower complaint (see Finaki3ion and Order, ECF No. 14-2, p. 26) and S
Keith Hall, who also already knew abdbe initial whistleblower complaint.

Ms. Cousins filed four additional whistleblower complairstgainst the Kitsap County
Sheriff's Office, one of which reasrted the claim of retaliation vah is also being made in th
litigation. The complaints were denied by B@ard of County Commissioners and Ms. Cous
appealed the denial to the @#iof Administrative HearingsAs was done with regard to the

first hearing, the parties exchanged discovaryearing was held on Jun 21 — 23, 2009 befor

Administrative Law Judge, testimony presentedhileits admitted and post —hearing briefs fil¢

and on October 2, 2009 the ALJ issued a Final Datiand Order (ECF No. 14-2, p. 22 — 48).

Complaint No. 1, dated August 20, 2008, is they @amplaint that keged retaliation.
This complaint related to the same July 16, 20@8r¢hat is complained of in Ms. Cousins’
declaration. ECF No. 21, p. 15. Ms. Cousins asdédhat the letter wasreprimand issued in
retaliation for making the whistblower complaints that alleged improper government activi
by Sgt. Hall, Chief Newlin, Undersecretargiheville and Kitsap County Sheriff Stephen A.
Boyer. In the Final Decision and Order, the ALJ concluded:

16. There is sufficient evidence to find,a preponderance of evidence standard,
that the letters dated Julys and July 22, 2008 werei@mded by Chief Newlin to
clarify the use of countyatilities and equipment for personal use and to state,
from Chief Newlin’s understanding based the Human Resource Director’s e-mail,
that Whistle Blower activity was a persal matter for which annual leave or

comp time could be approved, but pestease time could not be authorized.

17. The facts establish, to a preponderari¢be evidence standard, that Ms.
Cousins’s working conditions were uraatged and no chain-of-command or other
employees were encouraged or led tieelve that Ms. Cousins should be treated

in a negative or less than professionahmer, nor was any action taken by persons
other than Chief Newlin that could ressbly be construeals encouraging any
negative or hostilaction towards Ms. Cousins.

2Complaint No. 1 dated August 20, 2008; Complaint No. 2 dated October 16, 2008; Complaint No. 3 dated

bgt.

ns

e an

14

d

Ly

October

15, 2008; and Complaint No. 4 dated October 20, 2008.
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ECF No. 14-2, p. 33 — 34. The ALJ went on titerate that after July 15, 2008, there was “n
adverse change in Ms. Cousins’ employmentstaerms and conditions of employment, or &
change in her duties, working environment and vwas$igned. There is no evidence to supp

finding that hostile actions were encouraged by any chaimofitand supervisor.” ECF No.

14-2, p. 44.
With regard to Chief Newlin’s July 1@008 letter, the ALJ concluded that “informing
Ms. Cousins that her Whistleblower activity sva personal matter andeliting her to take

personal leave were not acts of retaliatioBCF No. 14-2, p. 46. He concluded by making g
finding that Ms. Cousins “hasn’t met her bunde prove retaliation.” ECF No. 14-2, p. 46.

The undersigned also noteatiVs. Cousins has not shovay, any admissible facts, th
the July 16, 2008 letter identified her as a whldtbwer to employees who did not already hg
that knowledge. Therefore, sending a copy olélter to those individals, who already have
knowledge, cannot support an allegatbf retaliation. Finally, #1 ALJ made clear findings th
her working conditions did not change in daghion following the d& of that letter.

The three other complaints were not fileccksms of retaliation and were found, by th
ALJ, to not allege improper governmental actidrhose complaints are not part of this
litigation.

The undersigned concludes that collateral estbapplies Ms. Cousin’s claims related
Sheriff Newlin and the July 16, 2008 letter foe thtame reasons discussed above. In additig
Ms. Cousins has presented no facts to support her assertion that Sheriff Newlin released
identity as a whistleblower to other countymayees who did not know of her whistleblower

complaint and she cannot thereftaetually support any claim of tadiation or violation of any

ANy

DIt a

ve

at

first amendment rights relating to the July 16, 2008 letter.
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For the reasons stated, the defendantsion to dismiss Claims Il and Ill is
GRANTED..

Claim IV: Retaliation for Filingan EEOC Claim

In her fourth claim for relief, Ms. Cousiadleges that the defendants retaliated again
her for filing an EEOC claim against them. Théyarlaim that was actually filed against the
defendants is contained in the Notice of @eanf Discrimination dated April 9, 2008 which
alleged sex discrimination under Title VII. EQlo. 16-2, p. 10. Attached to the Notice of
Charge of Discrimination was a Washingtoat8tHuman Rights Commission Complaint sigr
by Terry Cousins on April 6, 2008. ECF No. 16211. Ms. Cousins’ Complaint was with
regard to the denial of a promotiontt® Lieutenant positroon March 18, 2008. She
specifically stated that shelieved she was denied tipromotional opportunity and
discriminated against because of my selxl” She did not file any other complaint with the
EEOC after April 6, 2008.

The basis of Ms. Cousins’ claim is ttslite was not promoted to the Corrections
Lieutenant position in August 2008 becausefgbd the April 2008 EEOC charge. Thus, the
date she was discriminated against, basdueomssertions, was on August 11, 2008, the dat
that the position waslfed by Genie Elton.

As a prerequisite to filing suit, a TetMIl complainant must file a charge of
discrimination with the EEOC withkither within 180 days or 3Gfays after the alleged unlawf
employment practice occurreGeed42 U.S.C. § 20003-5(e)(1). Exhaustion of administrative
remedies is a clear requirement for bringing awuodter Title VII. “Eachdiscrete discriminaton
act starts a new clock for filing alges alleging that act. Thearge, therefore, must be filed

within the 180- or 300-day tienperiod after the discretesdriminatory act occurred.National

ned

LA/

R.R. Passenger Corp. v. Morg&86 U.S. 101, 113, 122 S.Ct. 2061, 153 L.Ed.2d 106 (200
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Ms. Cousins failed to file the required claim witle EEOC and her fourth claim must therefg
be dismissed.
CONCLUSION
For the above stated reasons, the CoBRANTING the Defendants’ motion to
dismiss (ECF No. 14) all of the plaintiff's chas with the exception of her Claim I of gender
discrimination for failure to promote to the Lieutenant position in March 2008.

DATED this 29" day of December, 2010.

AR TSN

Karen L. Strombom
United States Magistrate Judge
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