Gundy v. As

© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

ue

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
SANDRA K. GUNDY,
Case No. 3:09-cv-05111-KLS
Plaintiff,
V. ORDER DENYING PLAINTIFF'S
APPLICATION FOR AN AWARD OF
MICHAEL J. ASTRUE, Commissioner of ATTORNEY'S FEES AND EXPENSES
Social Security, PURSUANT TO 28 U.S.C. § 2412
Defendant.

This matter is before the Court on plaintiff's filing of an application for an award of
attorney’s fees and expenses pursuant to tfualEAccess to Justice Act (‘EAJA”), 28 U.S.C. §
2412. Pursuant to 28 U.S.C. 8§ 636(c), Federal Biavil Procedure 73 and Local Rule MJR
13, the parties have consented to have thitemaeard by the undersigned Magistrate Judge
After reviewing plaintiff’'s appltation, defendant’s response tattapplication, plaintiff's reply
thereto, and the remainder of the record, the Queneby finds that plaiiif's application should
be denied because defendant’s posiwas substantially justified.

FACTUAL AND PROCEDURAL HISTORY

On January 21, 2010, the Court issued an @affieming defendant’s daal of plaintiff's
applications for disability ingance and supplemental security income (“SSI”) benefitsES#e
#23. On March 22, 2010, plaintiff filed a notickappeal with the Ninth Circuit. S&CF #25.
On May 19, 2011, the Ninth Circuit reversed theu@’'s order, remanding this matter for furthg

administrative proceedings. SEEF #28. Plaintiff now seeks award of attoray’s fees and
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expenses pursuant to the EAJA, which defehdaposes on the grountth&t the government’s
position was substantially justifiedzor the reasons set forth belalwe Court agrees defendant
position was substantially justified, and accordinghgé an award of such fees and expenses
not warranted in this case.
DISCUSSION
The EAJA provides in relevant part:
Except as otherwise specifically provideyl statute, a court shall award to a
prevailing party other than the Unit&tiates fees and other expenses, in
addition to any costs awarded pursuangubsection (a), incurred by that
party in any civil action (other thazases sounding in tort), including
proceedings for judicial review afgency action, brought by or against the
United States in any court having juiiciibn of that action, unless the court
finds that the position of the United Statwas substantially justified or that
special circumstances make an award unjust.
28 U.S.C. § 2412(d)(1)(A). Thus, to be eligibde attorney’s feesinder the EAJA: (1) the
claimant must be a “prevailing party”; ()e government’s position must not have been

“substantially justified”; and (30 “special circumstances” exist that make an award of atto

fees unjust. Commissioner, Immitjcm and Naturalization Service v. Jed86 U.S. 154, 158

(1990). Defendant does not contelsiintiff’'s status as a prevailg party here, nor has he argu
that special circumstances existkimg an award of attorney feagjust. Rather, as noted aboy
defendant argues the government’s positvas substantiallystified.

For defendant’s position to be “substantiaillgtified,” normally this requires an inquiry
into whether defendant’s conductsvgustified in substance or ithe main’ — that is, justified
to a degree that could satisfyemsonable person” — and “hatteasonable basis both in law an

fact.” Gutierrez v. Barnhay274 F.3d 1255, 1258 (9th Cir. 20q#juoting Pierce v. Underwogg

487 U.S. 552, 565 (1988)); Penrod v. Aptd F.Supp.2d 961, 964 (D. Ariz. 1999) (citing

Pierce 487 U.S. at 565); sedsoJean496 U.S. at 158 n.6; Flores v. Shaldla F.3d 562, 569-
ORDER -2
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70 (9th Cir. 1995). As such, this “does not mgastified to a high dgree.” Corbin v. Apfe|

149 F.3d 1051, 1052 (9th Cir. 1998) (quoting Pied&¥ U.S. at 565). On the other hand, “thg
test” for substantial justification “must Ineore than mere reasonableness.” Kali v. Bqvéed
F.2d 329, 331 (9th Cir. 1988).

Defendant has the burden of estdbhg substantial justification. Sé€zutierrez 274 F.3d
at 1258. Defendant’s position must [@s a whole, substantially justified.” Gutierre274 F.3d
at 1258-59 (emphasis in original). That positisodimust be ‘substantiallystified’ at ‘each
stage of the proceedings.” Corbit9 F.3d at 1052 (“Whether thaichant is ultimately found
to be disabled or not, the government’s posiibeach [discrete] stagj@ question] must be

‘substantially justified.”) (citations omitted); sedsoHardisty v. Astrue592 F.3d 1072, 1078

(9th Cir. 2010) (“[DJistrictcourts should focus on whethbe government’s position on the
particular issue on which the claimant earned remand was substantially justified, not on w
the government’s ultimate disability determinatiwas substantially jaged.”). Accordingly,
the government must establish that it was sultisidy justified both in terms of “the underlying
conduct of the ALJ” and “its litigatioposition defending the ALJ’s error.” Gutierre&?74 F.3d
at 1259. As the Ninth Circuit further explained:

The plain language of the EAJA statkat the “position of the United States’
means, in addition to the position takey the United States in the civil
action, the action or failure to act thye agency upon which the civil action is
based.” 28 U.S.C. § 2412(d)(2)(Dgan, 496 U.S. at 159, 110 S.Ct. 2316
(explaining that the “position” relevatd the inquiry “may encompass both
the agency’s prelitigation conduct ane flagency’s] subsequent litigation
positions”). Thus we “must focus @wo questions: first, whether the
government was substantially justifiedtaking its original action; and,
second, whether the government was s&iglly justified in defending the
validity of the action in court.Kali v. Bowen, 854 F.2d 329, 332 (9th Cir.
1988).

Id.; seealsoKali, 854 F.2d at 332 (noting government’s positis analyzed under “totality of
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the circumstances” test)Thomas v. PeterspB41 F.2d 332, 334-35 (9th Cir. 1988). Indeed,

Ninth Circuit has explicitly stated that “[i]t difficult to imagine any circumstance in which thg
government’s decision to defend its actions iartavould be substantlg justified, but the
underlying decision would not.” Sampsdi®3 F.3d at 922 (quoting Floret F.3d at 570 n.11)
The EAJA does create “a presumption that fees will be awarded unless the govern
position was substantially justified.” Thoma®l1l F.2d at 335; sedsoFlores 49 F.3d at 569

(noting that as prevailing partplaintiff was entitled to attorney’s fees unless government co

show its position in regard to issue on which tbased its remand was substantially justified)).

Nevertheless, “[tjhe government’s failure to @#wdoes not raise a presption that its position
was not substantially justified.” Kalg54 F.2d at 332, 334Thomas 841 F.2d at 335. In terms
of whether the position of the government was sulbisilly justified, the first part of the Court’g
“inquiry into the nature of thanderlying government action” — thiaf into the reasonableness
the ALJ’s decision — “will by definition carern only the merits of that action.” Kafi54 F.2d at
332. In addition to encompassing this first inguthe inquiry into the geernment’s decision to
“defend the merits of the challenged actionfaderal court, also must “focus upon extraneou
circumstances bearing upon the mrableness of” that decision. ;ldeealsoSampson103 F.3d
at 922 (inquiry into litigation pason of government ordinarily will encompass inquiry into

administrative decision).

! As the Ninth Circuit put it in a later case: “[ijn evaluating the government’s position to determine whether it
substantially justified, we look to the record of both the underlying government conduct at issue and the tot4
circumstances present before and during litigation.” Sampson v. ChaseF.3d 918, 921 (9th Cir. 1996).

2 Plaintiff argues Kalis inapplicable to this case, because it didimelve the situation where “the ALJ violated
legal principles that have been in place for decades ambith there is no dispute, that being the weight to be
given to opinions of treating physicians and the manner in which the ALJ nergraitthose opinions.” ECF #35,
p. 2. However, Kalivas still a case dealing with EAJA fees, and thesgeneral rule voiced by the Ninth Circuit
that case applies here as well. Sgeirlock v. Sullivan790 F.Supp. 979, 981 (N.D. Cal. 1992) (agreeing with
government that it was “no doubt true” as found in it “the [Commissioner’s] failure to prevail does not rais
presumption that its position was not substantially justifie case where ALJ did err in evaluating evidence in
record, including medical evidence).
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“Perhaps the most important of these exd¢oars circumstances will be the existence of

precedents construing similar statutesimilar facts.” Kali, 854 F.2d at 832 (citing Piercg47
U.S. at 566-70) (emphasis added). Thus, for examplsiritag of losses’ or ‘astring of
successes,” may be ‘indicativon the issue of subsitial justification.” Id. (quoting_Pierce347
U.S. at 569) (emphasis adtje But “the fact thatne other court agreed alisagreed with the
Government does not establish whethepdsition was substantially justified.” I¢rejecting
argument that government lackedbstantial justification because time it decided to defend it
position in court, another distticourt had issued decisionntaining reasoning Ninth Circuit
adopted) (emphasis added).

In its order affirming the ALJ’s decision,dtCourt found the ALJ pperly: (1) evaluated

the medical evidence in the record concernignpiff's mental and physal impairments; (2)

discounted plaintiff's credibility(3) assessed her residual ftiocal capacity; and (4) found hef

to be capable of performing other jobs exisimgignificant numbers in the national economy
The Ninth Circuit, in reversing the Court aremanding this matter to defendant for further

administrative proceedings, found the ALJ had failed to provide adequate reasons for reje
the medical evidence in the record supipgrplaintiff's disability claims. Se&CF #35-1, pp. 2-

4. In addition, the Ninth Circuit held that “toetlextent the ALJ’s determination that [plaintiff]

was not credible was based on the rejection [ofahidence], [that] determination was in errol.

Id. at p. 4. Because of these errors, the N@Githuit further found thé\LJ erred in assessing
plaintiff's residual functional capacity and in find her to be capable performing other jobs
existing in significant numbers in the national economy.i&ee

Plaintiff argues that to find defendant’s position was substantially justified in this m3

the Court essentially would baggesting that defendant can esitdbsubstantial jstification as
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long as the ALJ “cites some evidennehe record to come toanclusion,” in which case “fee$

would never be awarded in a [S]ocial [S]etudisability case.” ECF #35, p. 2. The Court do¢s

not find, however, that in so finding such a precedentlvbe set here or thétis is in fact what
the ALJ did in this case. Indegf that were the case, thi®@t would be going against clearly
established Ninth Circuit precedent. $deres 49 F.3d at 570 (pointing out thartevious Ninth
Circuit cases assessing whether claimant wadeghta recover attorneyfes had based their
decisions on evaluation of whether there f&msne evidence” supporting government’s decis
that claimant was not disabled, but ngtthat this was no longer correct).

As noted above, for defendant’s position teshbstantially justifid, it must have “had a
‘reasonable basis both llaw and fact.” Gutierrez274 F.3d at 1258 (quoting Piere7 U.S. at
565); Penrod54 F.Supp.2d at 964. With respect to theliced evidence in threcord, the Ninth

Circuit found the ALJ erred in kgng on the following reasons feejecting the opinion of Dr.

Agunbiada, a treating physician: (1) that it vibk@sed on a one-time examination; (2) that it was

inadequately supported by clinical findings; ¢8yithat it was contradicted by the opinion of Dr.

Quint, an examining neurologist. SEEF #35-1, p. 2. This Court too found reason (1) to ha
been improper. SEeCF #23, p. 10. The Ninth Circuit altmund the ALJ erreth rejecting the
opinion of Dr. Grayson, a family practitioner examining physician, in favor of that provided

Dr. Britz, an examining neurosurgeon. $&eF #35-1, p. 3. Lastly, ¢hNinth Circuit found the

ALJ erred in rejecting #hopinions of Dr. Brose and Dr. Eathtwo examining psychologists, an

the basis that they were unsuppdrby clinical evidence. Ség. at pp. 3-4.

on

ve

by

Although the Ninth Circuit clearly did not view the ALJ’s rejection of the above medjcal

opinion source evidence as havingraper evidentiary basis, ti@ourt nevertheless finds that

defendant’s position was reasonab@sed in both law and fact. The ALJ has sole responsib
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for determining credibility and resolving ambiguit&sd conflicts in the medical evidence in the

administrative record. Sdeeddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998); 694 F.2d 639

642 (9th Cir. 1982). Further, in resolving questiohsredibility and corlicts in the evidence,

an ALJ’s findings “must be supported by specifiogent reasons,” and this can be shown by
ALJ “setting out a detailed and thorough sumnw&rthe facts and conflitg clinical evidence,
stating his interpretation therfie@and making findings.” Reddi¢ck 57 F.3d at 725.

The Ninth Circuit did not find the ALJ’s euation of the medical evidence to have be

the

en

legally erroneous. That is, it did not reverseAhd’s decision on the basis of any error of law —

e.g., a failure by the ALJ to abide by establisleg@l standards for evaluating medical or othq
evidence in the record — but rather on the bsisthe ALJ’s findings and conclusions were n
supported by substantial evidence. §€# #35-1. Nor is any legalrer apparent to this Court

as was discussed in greater detail in its ordemaifig defendant’s decision to deny benefits.

such, the position defendant tooktims matter was reasonably basethw, and thus he has me

that prong of the substaritjastification test.

In addition, although the Ninth Circuit ultinedy held the ALJ’s conclusions to be not
supported by substantial evidence, the Coursfthdse conclusions and defendant’s position
still have beemeasonably based in fact. Given the conflictimgture of the medical evidence i
the record and sole respsibility for resolving such evidence, which, as noted above, the Ni
Circuit has recognized the ALJ ggesses, along with the detailechsuary of that evidence the
ALJ provided (including his interptation of that evidence and stdtreasons for the weight he
gave thereto), the ALJ’s resoloti and defendant’s defense therearfinot be said to have beern
without some rational (or reaso@pbbasis. Evidence of suchasonableness is indicated by tf

Court’s own ruling upholding the ALJ®ecision and findindor defendant.
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Whether the substantial evidence in the r@supports a determination of non-disabilit
necessarily must be made on a case-by-case l§aen, as here, there is medical evidence ir
the record that both supports and detracts from the claimant’stadlegaf disability. Thus, thig
is not the type of case where ‘stting of losses’ or ‘astring of successes,” may be ‘indicative’
on the issue of substantial justification,” whiwbuld inform defendant that defending the ALJ
decision might not be a reagble course of action. Ka854 F.2d at 332 (quoting Pier&47
U.S. at 569) (emphasis added). Nor has it Isbemavn that such cases or other legal precede
“construing . . similar facts’ existed at the time of the ALg'decision or defendant’s defense
thereof in this Court, to indate that defendant’s position ingltase was not reasonably base
in fact or otherwise nubstantially justified. Kali854 F.2d at 832 (quoting Pier@17 U.S. at
569) (emphasis added).

Indeed, the reasonableness of the ALJ’s evalnaif the medical evidence in the recor|
and of defendant’s position before this Courguglenced by the fact that this Court upheld th
ALJ’s decision upon judicial review thereof. Semwis, 281 F.3d at 1084 (finding district court

did not commit legal error in considering recoemdation of magistrate judge to uphold ALJ’S

decision in determining government’s position walsssantially justified). Thus, it was not until

the Ninth Circuit held irthis case that the ALJ’s conclusiowgre not supported by substantial
evidence that defendant was masleare (or reasonably should haeen made aware) that its
position was incorrect. See. (noting fact thabne other court agreed diisagreed with position

of government does not establish wieetit was substantially justified).

3 Because the ALJ’s evaluation of the medical evidentieeimecord was reasonably based in both law and fact,
because, as noted above, the Ninth @iitx determination that the ALJ’s assenent of plaintiff's credibility and of
her residual functional capacity — and thus his determination that plaintiff was capable of performing ixtitieatw
existed in significant numbers in the national economy — were erroneous based on the ALJ's improgt@rewél
that evidence, the ALJ's findings at these other stageafequential disability evaluation process and defenda
ORDER - 8
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As for plaintiff's assertion tht to find defendant’s positiomas substantially justified in
this case, this would essentially mean that alhbhd would have to so is point to some eviden
in the record to support his or her decision smldistantial justificatiomould be found, with the
result being that EAJA attorney’s fees wounklver be awarded, the Coupotes that the ALJ’'s
evaluation of the evidence in the record still mustdasonably based in law and fact. Thus, a

ALJ decision that has little, or meredgme evidentiary support in the record, will not result in

finding of substantial justificationFurther, if as plaintiff arguesubstantial justification cannot

be found any time the substantial evidence standaret, the opposite likely will happen. Th
is, in all practicality substantial justation would almost never be found.

CONCLUSION

For all of the above reasons, the Court befends that because f@@adant’s position in
this case was substantially justified, plaintifhist entitled to an award of attorney’s fees and
expenses pursuant to the EAJAccordingly, plaintiff's applicdon for such fees and expense
hereby is DENIED.

DATED this 29th day of November, 2011.

/ﬁn A et

Karen L. Strombom
UnitedStatedMagistrateJudge

position with respect thereto also necesgarere reasonably based in both lamd fact and thus were substantial
justified.
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