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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JULIE SCHMIDT, LEON GERHARD, Case No. C09-5135 RBL
Plaintiffs,

ORDER TO COMPEL DISCOVERY
V.

TACOMA POLICE DEPARTMENT, et al.,

Defendants.

THIS MATTER is before the court on Bmdants’ Motion to Dismiss or in the

Alternative to Compel Plaintiffs’ Deposition®kt. #51], Defendants’ Motion for Sanctions
[Dkt. #52], and Plaintiffs’ Motiorfor Julie Schmidt to Act as Reesentative for Leon Gerhartd

[Dkt. #49].

For the reasons that follow, Defendartion to Dismiss is DENIED, Defendant

U7

Motion to Compel Plaintiffs’ Depositions ISRANTED, Defendants’ Motion for Sanctions is

DENIED, and Plaintiffs’ Motion for Schmidt to Aas Gerhard’s Representative is DENIED
l. FACTS

Plaintiffs Julie Schmidt and Leon Gerhardnigr a pro se civil rights action against

Defendants Tacoma Police Department, et akyTiiled their Complaint [Dkt. #6] on March
19, 2009. On February 4, 2010, this court issaeMinute Order [Dkt. #41] setting the
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discovery cutoff date to Segghber 27, 2010 and the dispositimetion deadline to October 26

2010. Plaintiffs have not yet conducted ngaged in any discovery for this case.
On or about April 15, 2010, Plaintiffs wee served with deposition notices. T
depositions were scheduled to take place on May 18, 2010. On May 8, 2010, Schmidt

Defendants that she would not be able toigpgte in her May 18 deposition due to medi

J

he
notified

cal

issues. Defendants agreed to reschedule Platintiffs’ depositions to June 22, 2010, setting

Schmidt’s for 9:00 a.m. and Gerhard’s for 1:00 p.m.

At approximately 10:39 p.m. on June 21,100 Schmidt sent Defendants an em
stating that she did not intend to be deposed the next morning because she was still
killers from a recent surgery. At approximgt®:28 a.m. on June 22, 2010, Gerhard lef
voice mail stating that he would not attend hipaigtion scheduled for & afternoon becaug
he would not feel comfortable doing so. NeitRéaintiff appeared foeither deposition.

The moving “City Defendants” (City ofacoma, Robert Luke, Donald Williams)nd
Defendant Garnier seek dismissal of Plaintiéfstion for failure to prosecute their claims ung
Federal Rule of Civil Procedure 41(b), oltemnatively an order compelling Plaintiffg
depositions under Rule 37(a). [Dkt. #51, Motion Dismiss or Alternately to Compel].
Defendants also seek monetary sanctions ag&ttantiffs for failure to appear at the
depositions under Rule 37(d)(2). [Dkt. #52, Matifor Sanctions]. Plaintiffs request th
Schmidt be allowed to acas Gerhard's representafivelDkt. #49, Motion to Act as
Representative].

Il. DISCUSSION

A. Plaintiffs’ Depositions

As Defendants point out, this court has thieerent power and discretion to dismis$

civil case for want of prosecutiofee Fed. R. Civ. P. 41(b)ritzsmmons v. Gilpin, 368 F.2d
561, 562 (& Cir. 1966). However, legal actions thae drought pro se, such as the one h

! The Tacoma Police Department is an entity of the City of Tacoma. Luke and Williams are employ
the City of Tacoma. All City Defendants are represebtedennifer J. Taylor, Assistant City Attorney.

2 While Schmidt calls her request “Motion Requesilofice to Act as Representative for Leon Gerhar|
all she actually requests is to be present for Gerharg@siteon. [Dkt. #49]. She bases this request on Gerharq
mental disabilities, as she wants to make sure he understands what is being askeld.of him.

Oder - 2

ail
on pain
t a

e

ler

b

ir

at

ed by

o

I's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

must be handled with “extreme liberalityEldridge v. Block, 832 F.2d 1132, 1135-1136"(4

Cir. 1987). “Moreover, before dismissing an antia court should always be certain that other

less drastic alternatives are not availabld.”at 1137-1138 (overturningehdismissal of a pr¢
se claim under Rule 12(b)(6), deeming it an abofsdiscretion to deny the plaintiff's reque
for leave to amend his complaint). In determgiwhether to dismiss attion pursuant to Rul
41(b), the court must weigh “(ihe public’s interest in expeditiis resolution of litigation; (2
the court’s need to manage itscllets; (3) the risk of prejudide the defendants; (4) the publ
policy favoring disposition of cases on their n®riand (5) the availability of less dras}
sanctions.’Henderson v. Duncan, 779 F.2d 1421, 1423{Cir. 1986).

It is clear that Plaintiffs have been generally apathetic toward the discovery pro
this case. After rescheduling their deposititnosn May 18, 2010 to June 22, 2010 becaus
Schmidt’'s medical conditidh both Plaintiffs missed their seheduled depositions with le
than 12 hours notice. With the discovery cutoff date set for September 27, 2010, Plaintif
yet to conduct or participate @ny discovery. Plaintiffs’ resiance to moving forward wit
discovery hinders expeditious litigation, the court's management of its dockets, ang
prejudice to Defendants.

Nonetheless, given Plaintiffs’ pro se stattise availability of measures to comg
discovery, and the general policy of favoringualication of cases on the merits, Plaintiff
lackluster prosecution of this case does yett warrant dismissabr monetary sanctiofis
Rather, this order will serve as a warning tR&intiffs’ continuedapathy toward discover
scheduling and the general progemu of their case may result ganctions up to and includin
dismissal of the action.

Plaintiffs request that their depositions be postponed until the second week in A
while Defendants request that they be complbiedugust 6. To ensure that Plaintiffs are a
to participate in good health, while avoidipgejudice to Defendants and expediting 1

resolution of litigation, Plaintiffs’ depositionshall be conducted no earlier than Mong

% No reason was provided for rescheduling Gerhard’s deposition.
* Also, the requested sanction, $90, would be financially burdensome for Plaintiffs but nortlital to
Defendants and the grand scheme of this case.
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August 2, 2010, and no later thRriday August 13, 2010. Both pe$ must confer and agre

on a date within this range.

Accordingly, Defendants’ motion to disss is DENIED, their motion to compe

depositions is GRANTED, and their mai for sanctions is DENIED.

B. Plaintiffs’ Motion for Schmidt to Act as Gerhard’s Representative

Plaintiffs request that Schmidt be permitted to act as representative for Gegaar
Dkt. #49]. “Although a non-attorney may appéarpropria persona’ in his own behalf, tha
privilege is personal to him.McShane v. U.S, 366 F.2d 286, 288 {9Cir. 1966). Taking
Plaintiffs’ motion as a request for Schmidt tave&eas legal counsel fdGerhard, there is
plethora of Ninth Circdilaw mandating a deniakee, e.g., Id.; Russell v. U.S,, 308 F.2d 78, 74
(9™ Cir. 1962).

However, despite the title of their mmti, Plaintiffs only request that Schmidt
permitted to attend Gerhard’'s deposition. [Dkt. #49, Motion to Act as Representative]. S
acknowledges that she is prohibited from spegkiuring Gerhard’s deposition, as she me;
wants to ensure that whoever administers thposiéon considers Gerhidis mental delays an
makes sure that he understands the questidn$his does not constitute acting as Gerha

legal representative, and City Defendants provide no authority prohibiting Schmidt from

e

124

. [
t

)

he
chmidt
ely

)
d’s
sitting

in on Gerhard’s deposition to Ipefacilitate effective communation between the deposer and

her co-plaintiff.
Accordingly, Plaintiffs’ motion for Schmidto act as Gerhard’s legal counsel
DENIED, but she is welcoeto attend his deposition.
CONCLUSION
City Defendants’ Motion to Dismiss [Dkt#51] is DENIED, but City Defendantg
Motion to Compel Plaintiffs’ Dpositions [Dkt. #51] is GRANTEDBoth parties shall confe
and set an agreed upon date for the depositi@iss no earlier than Monday August 2, 20

and no later than Friday Augut3, 2010. City Defendants’ Motion for Sanctions [Dkt. #52

® In propria persona is synonymous with pro se.

Order - 4

is




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DENIED. Plaintiffs’ Motion for Schmidt to Acas Gerhard’'s Representative [Dkt. #49]| i

DENIED, but Schmidt is nonetheless welcome to attend his deposition.
IT IS SO ORDERED.
Dated this 19 day of July, 2010.

LBl

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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