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| City of Tacoma et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MOLLY GIBBS, WILLIAM W. Case No. C09-5310-RBL
HAMILTON, LINDA K. JANSEN, and
THOMAS W. JOHNSON,

Plaintiffs] ORDER ON SUMMARY JUDGMENT
[DKt. #20]

V.

CITY OF TACOMA and PIERCE
COUNTY,

Defendants.

THIS MATTER is before the court obefendants’ Motion for Partial Summa
Judgment [Dkt. #20]. The case arises from Meach 11, 2007 arrestnd detainment of 23
protestors participating in a political demonstratnear the Port of Tacoma. Plaintiffs are fg
of the protestors, Molly Gibbs, William Halton, Linda Jansen, and Thomas Johns
Plaintiffs intentionally got arrested for disobeyiag officer’s lawful orders, intending to malk
a political statement out of the arrests. Theyengetained for about twelve hours before be
released. Only one Plaintiff was eventually charged with a crime.

Plaintiffs sue for violations of #ir First, Fifth, Sixth, and FourteenthAmendment

rights, claiming in part that theyere unlawfully denied accesstteeir attorney while detained.

! Plaintiffs’ Fifth Amendment due process clainirisalid, as the Fifth Amedment Due Process Claug
only applies to the federal governmeSte, e.g., Bingue v. Prunchak, 512 F.3d 1169, 1174 {<Cir. 2008). It is
therefore assumed that Plaintiffsraritheir due process claim against tity and county under the Fourteen|
Amendment.
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Defendants City of Tacoma and Pierce Cguw#ek summary dismissal of Plaintiff

Fifth and Sixth Amendment claims, arguing tkia¢y did not violate Plaintiffs’ constitutiona

right against self incriminatin, their right to due process;, their right to counsel.

For the reasons that follow, Defendants’ Motion for Partial Summary Judgment is

GRANTED and Plaintiffs’ Fifth and Sixth Ameément claims, along ih their Fourteenth
Amendment due process claim, are DISMISSED with prejudice.

l. FACTS

At roughly 3:30 p.mon March 11, 2007, Tacoma PoliBepartment (“TPD”) agent

\"ZJ

arrested 23 people, including Plaintiffs, at a sbtdemonstration near the Port of Tacoma in

Pierce County. The demonstratomere protesting the Army’s use of the port for shipging

military equipment to Iraq and Afghanistan. Pldfatintentionally got arrested as a political

statement by climbing over barriegglenclosing the designatediast area. Upon arrest they

were advised of their right tom&in silent and of their right teave counsel present during any

custodial interrogation. Plaintiffdid not waive these rights. The police did not subject
Plaintiff to a custodial interrogationnd none made incriminating statements.

Plaintiffs and the other arrestees were ideth in a Pierce Trartsbus and eventually

any

transported to the TPD headquarters. Thestees retained possession of their cell phgnes

while on the bus and while initlg detained at hedguarters. While at headquarters, Plain
Hamilton received a call on his cell phonerfr Plaintiffs’ attorney, Legrand Jorfed\fter he
spoke to Jones, Hamilton allowed Plaintiff Johnson to use the cell phone to call his wife.

TPD agents took possession of the aeest personal items, ¢tuding cell phones
before transporting them to the Pierce Courdyl, where they were booked. At the jall, t
arrestees were allowed access to jail telephameish Hamilton used to once again speak W

Jones, and which Gibbs used to call her husband.

tiff

oy

e
ith

At approximately 3:00 a.m. on March 12, 200Taintiffs and the other arrestees were

released from jail on their personal recognizancanifs then met with their attorney, Jones,

who had been waiting for them outside the jail.

%plaintiffs indicate that Jones had been retained as legal counsel for all four of them prior to the ar
[See Dkt. #1, Complaint].
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Plaintiffs requested to speak with thaitorney throughout theoughly twelve hour
detainment. These requests were denied by TRDiaté. Jones requested to speak with

clients, but his requestas also denied.

Gibbs, Johnson, and Jansen were notggdthmwith any crime. On March 14, 2007,

his

Hamilton was charged with a misdemeanalation of RCW 46.61.015, “Obedience to police

officers, flaggers, or firefighters,” aslopted by Tacoma Municipal Code 11.(%e[Dkt. #1,

Complaint]. He appeared before the Tacdvhanicipal Court on Mech 15, 2007. This charge

was later dismissed.

Plaintiffs filed their Complaint for Violans of Civil Rights [Dkt. #1] on May 27

2009, seeking damages under 42 U.S.C. § 1983 @atiins of their constitutional rights

under the First, Fifth, Sixth, and Fourteenth Amendments. On April 30, 2010, this court dranted

stipulations dismissing Plaiffs’ various Sixth Amendment &ims, except for that based ¢n

their right to counsel. [Dkt. #s15-18]. Qdune 10, 2010, Defendants moved for Paitial

Summary Judgment [Dkt. #20],edeng dismissal of Plaintiffs’ Fifth Amendment claims a
their remaining Sixth Amendmenght to counsel claim.

. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate when, vieyine facts in the light most favorable
the nonmoving party, there is no genuine issuaaikerial fact which wald preclude summary
judgment as a matter of law. Once the movingyphas satisfied its bued, it is entitled to

summary judgment if the non-moving party failspr@sent, by affidavits, depositions, answ|

to

ers

to interrogatories, or admissions on file, “spedificts showing that there is a genuine issue for

trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendstence of a scintilla of

evidence in support of the non-moving party’s position is not sufficieftiton Energy Corp.

v. Square D Co., 68 F.3d 1216, 1221 {oCir. 1995). Factual dimites whose resolution wou

not affect the outcome of theisare irrelevant to the congdation of a motion for summany

judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In other wor

“summary judgment should be granted wheeertbnmoving party fails to offer evidence frgm
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which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy, 68 F.3d
at 1220.

The material facts are ungigted. The only issue is winetr Defendants’ denial aof
Plaintiffs’ requests to meet with their attornesile detained violated their Fifth, Sixth, or
Fourteenth Amendment rights as a matter af.18his is a legal question amenable (to
resolution by summary judgment.

B. Municipality Liability

In order to set forth a &@m against a municipality undd2 U.S.C. § 1983, a plaintiff
must show that the defendant’'s employeesagents acted pursuant to an official custom,
pattern or policy that permits deliberate indiffezerio, or violates, the aintiff's civil rights;
or that the entity ratified the unlawful condu&ee Monell v. Department of Social Servs., 436
U.S. 658, 690-91 (1978)arez v. City of Los Angeles, 946 F.2d 630, 646-47 {Tir. 1991).

Consistentvith the Monell standard for municipality liality, the Ninth Crcuit has held
that a plaintiff bringing a 8983 claim against a local governmidody for failure to act tq

preserve constitutional righiteust satisfy four elements:

(1) that he possessed a constitutional right of which he was deprived; (2) that th
municipality had a pay; (3) that thispolicy “amounts to deliberate indifference”

to the plaintiff's constitutional right;na (4) that the policy is the “moving force
behind the constitutional violation.”

11°]

Oviatt By and Through Waugh v. Pearce, 954 F.2d 1470, 1474 (Cir. 1992) ¢iting also City

of Canton, OH v. Harris, 489 U.S. 378, 389-91 (1989)). Each element serves as a thrg¢shold

requirement to get to the next, and all four nhessatisfied for the claim to succeed. If the first

element is not satisfied, i.e. if the plaintiff hast been deprived of any constitutional right as a

matter of law, then discussion of the defamta policies and anyelation between thosg
policies and the alleged constitutad deprivation is unnecessary.
Plaintiffs here point toDefendant Pierce County’s policy of barring professignal

visitors, such as attorneys, from meeting witmates in county jails between 9:55 p.m. and

® The Defendants’ alleged failure to act was the failure to provide Plaintiffssaticéheir attorney, which
presumably would have preserved their Fifth, Sixth, and/or Fourteenth Amendment rights.

Order - 4
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8:00 a.m. They claim that this policy may reaably be inferred to va@ caused, or at lea

contributed to, violations aheir constitutional rights See Dkt. #22, Response]. Und€wiatt,

5t

if it is shown that Plaintiffs were not deprivedl their constitutional rights as a matter of law,

then discussion of the relation between Defatidapolicy and the &tged violations is
unnecessary, and any claims basecdosé violations may be dismissed.

C. Right Against Self-Incrimination (Fifth Amendment)

Plaintiffs’ Fifth Amendment claim is Is&d on the Defendants denying access to {
attorney, which raises issues offsacrimination and due process.

Under the Fifth Amendment right to be free from self incrimination, an arrestee m
warned of his right to remainlent, that anything he does say can be used as evidence 3
him, and that he has the rigiat the assistance abounsel during any stodial interrogation
Miranda v. Arizona, 384 U.S. 436, 471 (1966). This is meémtensure that arrestees are
unfairly prone to hastily and unknowingly makingtsiments that will later be used agai
them.See Id. It is undisputed that Plaiffs here were advised of thdifiranda rights upon

arrest, were not subject to codial interrogation, and made no incriminating statements. T

heir

ust be

gainst

hot

nst

hus,

regardless of any denied access to an attadoepng their subsequent detainment, Defendants

did not violate Plaintiffs’ Fifth Amendmentight to be free from self-incriminatior).

Defendants’ motion for summary dismissal tife self-incrimination claim is therefor
GRANTED.

D. Right to Due Process (Fifth & Fourteenth Amendments) and Right to
Counsel (Sixth Amendment)

Plaintiffs allege that thBefendants violated their Fifth Amendment right to due proq
and Sixth Amendment right to counsel byngieg access to their attorney during t
detainment. $ee Dkt. #22, Response]. However, thdtiFiAmendment Due Process Claussg
inapplicable here, as it only applies to the federal governBergue, 512 F.3d at 1174. Th
Fourteenth Amendment Due Process clause mithatsof the Fifth Amadment, but applies t

the Statesld. Therefore, Plaintiffs’ Fifth Amendmeérdue process claim fails, but will b

evaluated on its merits as an alleged viofatod their FourteenttAmendment right to dug

process.
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The Due Process Clause of the FoutteeAmendment protects individuals fro
deprivation of liberty or propertby the government without duegmess of the law. If there i
no deprivation of a liberty or property interetbte court need not assess the process due.

creates a two-part analysike first of which serveas a threshold requirement:

We examine procedural due process quesiiomnso steps: the first asks whether
there exists a liberty or property intereghich has been interfered with by the
State,Board of Regents of State Colleges v. Roth, 408 U.S. 564, 571, 92 S.Ct.
2701, 2706, 33 L.Ed.2d 548 (1972); the secorairemes whether the procedures
attendant upon that deprivation were constitutionally sufficidaetyitt v. Helms,
459 U.S., at 472, 103 S.Ct., at 871.

Kentucky Dept. of Correctionsv. Thompson, 490 U.S. 454, 460 (1989).
1. Right to be Free from Punishment

Attempting to show deprivation of a constiaurtally protected liberty interest, Plaintif
point to cases involving the Fourteenth é&miment due processght to be free from
punishment prior to an adjudication of guee Clouthier v. County of Contra Costa, 591 F.3d
1232, 1241 (§ Cir. 2010) (holding that strictions on a criminallcharged pre-trial detaine
which evince a punitive purpose mitent constitute punishment in violation of the detaing
Fourteenth Amendment rights). In making theirmlaPlaintiffs imply that denial of in-persor

and on-demand access to an attorney for detarredtees who have yet to be charged wi

crime constitutes “punishment” the constitutioal sense.Jee Dkt. #22, Plaintiffs’ Response].

Plaintiffs cite no authority supporting this rai and provide no evidence that the TPD agg
had punitive intent in denying their requests. €hart can find no such authority or eviden
and is unwilling to broaden the right to be ffem pre-adjudication pushment to inherently
encompass a right to counsel.

2. Right to Counsel

m
S

This

S

e
e'S
)

th a

2Nts

Ce,

Plaintiffs also point to cases involvingetlirourteenth Amendment due process right to

access counsel and the courts. Similarly, thethSAmendment claim is based on Defendar

alleged violation of their constitutional rigtat counsel.

* Plaintiffs did have access toeihattorney, via telephone.
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The due process cases cited by Plaintifisiress the rights ahdividuals who arg
incarcerated pursuant gcriminal convictionSee Ching v. Lewis, 895 F.2d 608, 609 {oCir.
1990) (holding that a convicted criminal incaated in state prisomas, as part of hi
Fourteenth Amendment right to access the tspuhe right of contact visitation with h

attorney). Plaintiffs, on the other hand, wer¢aded arrestees who dhvaot yet been charge

with any crime, let alone convicted. The Supee@ourt has held than individual does not

U7

obtain a right to counsel under the Sixth oueenth Amendment until the commencement of

adversary judicial preedings against him:

In a line of constitutional cases in this Court stemming back to the Court's
landmark opinion irPowell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158, it
has been firmly established that a person's Sixth and Fourteenth Amendment righ
to counsel attaches only at or after thme that adversary judicial proceedings
have been initiated against him.

This is not to say that a defendantaircriminal case has a constitutional right to
counsel only at therial itself. The Powell case makefkear that the right attaches
at the time of arraignment, and the Courd hecently held that it exists also at the
time of a preliminary hearing. But the poistthat, while members of the Court
have differed as to existence of the righttmnsel in the contexts of some of the
above cases, all of those cases hawslved points of time at or after the
initiation of adversary judial criminal proceedings-whether by way of formal
charge, preliminary hearing, indictmte information, or arraignment.

Kirby v. Ill., 406 U.S. 682, 687 (1972) (internal citatiom®itted). This standard has sin
been upheld, and Plaintiffs admit that the Bimendment right to aunsel attaches at
criminal defendant’s first appearan before a judicial officer.Spe Dkt. #22, Plaintiffs’
Response; Dkt. #20, Defendants’ Muwtifor Partial Summary Judgmerit(ing Rothgery v.
Gillespie County, Tex., 128 S.Ct. 2578, 2581 (2008))].

The Fourth Amendment provides a check against indefinite detainment of an arre|
requiring a judicial determinatn of probable cause for the arrest within the first 48 hou
detainmentSee County of Riverside v. McLaughlon, 500 U.S. 44, 56 (1991).

It is undisputed that Plaintiffs were reledsrom their twelve hour detainment prior

any appearance in court and before any judmiateedings were initiated against them. O
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one of the four Plaintiffs, Hamilton, was subsenqtly charged with a misdemeanor crime, 3
he was the only Plaintiff to appear in court. The charge was filed on March 14, 2007,
turn Hamilton’s constitutional right to counsdtached on that day. Hetda testified that he
had no problem gaining access to his attornsyr éieing released from jail on March 12, 20
[See Masumoto Dec., Dkt. #21, at Ex. D]. Becaysdicial proceedings were not initiatg
against the other three Plaintiffs, theionetitutional right to counsel never attach
Accordingly, Defendants’ denial of Plaintiffaccess to their attorney during the detainm
did not violate their Fourteenth 8ixth Amendment right to counsel.

3. Right to Substantive Due Process

“Where a particular Amendment ‘providas explicit textual source of constitution|
protection’ against a particular sort of govaent behavior, ‘that Amendment, not the mg¢
generalized notion of “substiwe due process,” must be the guide for analyzing th
claims.™ Albright v. Oliver, 510 U.S. 266, 273 (1994Yyuocting Graham v. Connor, 490 U.S.
386, 395 (1989)). The Fifth, Sixth, and FourteeAtinendments govern Plaintiffs’ right t
counsel, and they serve as explicit textual sources of constitutional protection
governmental denial of access to counsel. Furtleegiolate one’s right to substantive d

process, government officials must exercidee“most egregious official conduct,” such tk

their actions “shock the consciencé€ity of Sacramento v. Lewis, 523 U.S. 833, 846 (1998).

Denying Plaintiffs in-person access to their @at&y, when they did not yet have a right
counsel and had access to telephones, can Haedipnsidered egregious conduct that shq
the conscience.

Even when viewed in the light most favdealto the Plaintiffs, the evidence does 1
support Plaintiffs’ claim that their Fifth Amendmt right to be free from self-incriminatiof
their Fourteenth Amendment right to due pss;eor their Sixth Amendment right to couns

were violated. Therefore, Plaintiffs’ Fiftand Sixth Amendment claims, along with th

Fourteenth Amendment due process claim, daila matter of law. Defendants’ motion for

summary dismissal of these claims is GRANTED.
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CONCLUSION

Defendants’ Motion for Partial Summagdudgment [Dkt. #20] is GRANTED, and

Plaintiffs’ Fifth and Sixth Amendment claimare DISMISSED with prejudice. Plaintiffg
Fourteenth Amendment due process claim is DESBED with prejudice. Plaintiffs’ remainin
claims are not addressed by this order.
IT 1SSO ORDERED.

Dated this 28 day of July, 2010.

“2oyB Ll

RONALD B. LEI GHTON |
UNI TED STATES DI STRI CT JUDGE
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