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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
TRAVELERS INDEMNITY CASE NO. 3:09-cv-05369 RBL
COMPANY,
ORDER GRANTING PLAINTIFFS
Plaintiff, MOTION FOR SUMMARY
JUDGMENT
v [Dkt. # 34]

REALVEST CORPORATION, et al.,

Defendants.

THIS MATTER is before the Court on PlaifitTravelers Motion for Summary Judgme
[Dkt. #34]. The case is apparently the lastatiment of a series of litigation involving a
defective condominium project known as Orchard Hills. Travelers provided excess insura
coverage to the Defendaritaho are generally the projecdlevelopers. In the underlying
lawsuit, the Orchard Hills Owners Associatisued the developers Dregon state court,

asserting claims for neglige®a, breach of fiduciary dutgegligent misrepresentation, violatior

! The Defendants in this declaratory jutgnt action are the delopers and related

entities: Realvest Corporation, Orchard Hills@,LTualatin Property Investors, Ltd., the Paul
Christensen, Robin Bradfdrand Gregory Daniels.

The Association of Unit Owners of Orchafidl Condominium is also a defendant.
However, the coverage issues presented refdyeto Travelers obligations to defend and

nt

ance

S

indemnify Mr. Daniels.
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of the Oregon Condominium Act, breach of ¢ant, breach of warranties, and unlawful trade

practices.SeeAss’n of Unit Owners of Orchard Hill Condos. v. Realvest, d@flal 07-CV-5985
(Or. Cir. Ct.). The underlyingate court litigation was resolvéxy a global, complex settleme
involving a variety of other, pnary insurers. Travelers did not participate, claiming that
Daniels was not an insured underpblicy for the claims assertadainst him, that its policy
was not triggered in any event, and thétzitl no duty to defend or indemnify Mr. Daniéls.
The details of the underlying settlement areingtortant, but it apps that the settling
insurers called part of their payments a‘loari to the Defendsmtiat they could be repaid if &

to the extent the Defendants prevailed on thaintlgainst Travelers fadditional coverage.

The issue in this Motion is whether Travslgplicy obligated it to defend and indemnify

one Defendant, Gregory Biels, who was involvedn several of the corporate defendant
entities and in the projects development. Association sued Daniels only for breaching his
fiduciary duty to it as a member of its Board.

Travelers argues that it did not insure Daneglainst the claims made against him, ar
seeks a Declaration as a matter of law thiaadt no duty to defend andemnify Daniels.

Defendants argue that Daniels was a namededstovered by the Travelers policy and that

2 Travelers Motion also seeks a Declaratioat thwas not required tporovide coverage tg

any Defendant [Dkt. # 34, at 2] but no party addresses any potentighgever any of the
Associationis claims against any other Defendant.

3

Defendant Realvest, during theojects initial constructiomnd during its conversion to a
condominium. Daniels was also a five peraamher of Realvest durg the construction and
conversion process.

In response to Travelers requests for admission, the Association admitted it was p

Daniels was an employee of Mortgage Invesiisienc., which was in turn a division of

d

only claims for coverage on Daniels behadfainst Travelers. [Dkt. #35, Ex. A at 2]
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Travelers had a duty to defend andémnify Daniels against the claifrtee Association

asserted against him.

Because Travelers position is correce totion for Summary Judgment is GRANTED.

l. FACTUAL SUMMARY

Realvest and TualatiRroperty Investorshired the Russell Corporation, a general
contractor, to construct what was then kn@sgrthe Orchard Hill Apartments between 1994 &
1996, in Washington County, Oregon. Mr. DanielsRaalvests president, oversaw much of
work. In August 1996, Everett Foster, the projeanager, inspected the property and issue
report detailing serious construanti defects, including water intrasi and dry rot. Foster gave
the report to Daniels, vehapparently took no action.

In 1998, Daniels coordinated with property iesfors, lawyers, angharketing specialist
to convert the Orchard Hill Apartments to condominiums. On February 10, 1999, Realve
Orchard Hills LLC incorporated the Orchard Hill Ownefssociation. Daniels served as the
Associationis initial directoduring the conversion processid, along with Christensen and
Bradford, served on the Associationis first Boardakctors. Daniels remained a board men

until approximately January 2, 2002.

4 Defendants claim that, with respect to ¢keems against Daniels, Travelers was obligd

to“drop dowri and defend him in the first imastce, without regard wwhether or not any
underlying primary insurance policies wesausted. Becauseetlthreshold questiebaniels
status as an insuredanswered in the negative, the Qaloes not address Defendants secon
argument that exhaustion of a primary policy wasrequired to trigger Travelers duty to
defend.

> Realvest is a general pantreé Tualatin Property Investsywhich owned the apartments.

® Realvest is also the sateember of Orchard Hills, LLC.

\nd
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In 1999, Travelers predecessor, Gulf Insura Company, issued Realvest a Commer
Excess (Umbrella) Liability insurance policiDkt. # 36, Ex.1] Daniels was a named insureq
under the policy. The policy defines an‘insure@dasndividual designated the policy, but the
policy has two limitations covers only business conduct, and it covers only businesses of
the named insured is the sole owner:

Section Il = Who Is an Insured

1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insurbdsonly with respect to
the conduct of a business of which you are the sole owner.
[Dkt. # 35, Ex. 1 at 1-005]. Ehpolicys Declarations sectiatoes designate Daniels as an
individual insured.

In 2007, the Association discovered sturat impairments and dry rot in the
condominiumsthe same defects and damage identificlevarett Fosters earlier report. The
Association sued, claiming in relevant part thaniels had breached his fiduciary duty to the
Association as a developand board member by failing thsclose the defects.

In 2009, the Association and developer Defendants settled for $4,10080ral

insurance companies (National Surety Corporation, Mid-Century Insurance Company, Tr

Insurance Company, and State Farm Fire and GgsCampany) particip&d in the settlement

! Under the settlement agreement, eacleldper Defendant paid the Association the

following amounts to settle the claims againsbiniels - $2,180,000 (breach of fiduciary dut
Christensen - $1,000,000 (breach of fiduciary duggalvest - $500,000 (negligence), Orchg
Hills LLC - $160,000 (negligence and breach of cactl), Tualatin Property Investors -
$160,000 (negligence), and Russell Corporation - $100,000 (negligence, breach of contr
indemnity, and contribution).

The insurance companies agreed to"i88r200,000 to Daniels, Christensen, and
Realvest, allowing them to settlge Associatioris claims, and be repaid with the proceeds of
the Defendants claims against Travelers. The other payments were apparently made wit
recourse.
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but Travelers did not. Insteaitlfiled this declaradry judgment action, arguing that it owed n
duty to defend or indemnify the develof@fendants, specifically Daniels.
Il DISCUSSION

Summary judgment is appropriatden, viewing the facts ithe light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on figpecific facts showing that there is a genuine issue for
Celotex Corp. v. Catretd 77 U.S. 317, 324 (1986). “The mere existence of a scintilla of evi
in support of the non-moving partys position is not sufficiehtiton Energy Corp. v. Square D
Co, 68 F.3d 1216, 1221 (9th Cir. 1995). Factual disputes whose resolution would not aff
outcome of the suit are irrelevant to the ¢desation of a motion for summary judgment.
Anderson v. Liberty Lobby, Inc&t77 U.S. 242, 248 (1986). In other words,“summary judgm
should be granted where the nonmoving party failsffer evidence from which a reasonable
[fact finder] could returra [decision] in its favorTriton Energy 68 F.3d at 1221.

The Courts task in interpreting an insurancatcact is well-settled: it looks to the whol
contract, giving it a fa, reasonable, and sgible constructionHolden v. Farmers Ins. C0169
Whn. 2d 750, 75556 (2010). Washington law provitkes an‘{ijnsuranceontract should be
given a practical and reasonable, rather thiteral, interpretation, rd should not be given a
construction which would lead to an absaohclusion or render the policy nonsensical or
ineffective’ Wash. Pub. Util. Dists.” Utils. Sys.Rub. Util. Dist. No. 1 of Clallam Cntyl12
Whn. 2d 1, 11 (1989). Put another way, a courtmatygive an insurance contract a strained

forced construction which would lead to an exten®r restriction of th policy beyond what is

to
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fairly within its terms’McAllister v. Agora Syndicate, Indp3 Wn. App. 106, 109 (2000)
(quotingTewell, Thorpe, & Findlay, Inc. v. Cont’l Cas. €64 Wn. App. 571, 576 (1992)). Tk
rule that ambiguous contract language is tadmestrued in favor of the insured and most
strongly against the insurer sthaduot be permitted to have the effect of making a plain
agreement ambiguoud/cAllister, 103 Wn. App. at 110 (citing/est Am. Ins. Co. v. State Far
Mut. Auto. Ins. Co.80 Wn. 2d 38, 44 (1971)).

A. The named insured provision is not ambiguous.

Travelers primarily argues that it owes Delsino duty to defend under its excess poli
because it insured Daniadsly with respect to the conduct of a business of which [he was] the
sole owner, and the evidence is undisputed that Dan&ls not at any time the sole owner of
any of the defendant developer besiges or of the Association.

The developer Defendants argue that theiprow at issue is albiguous, and Travelers
interpretation of Section Il ian inappropriately brahapplication of a narrow exclusion. They
emphasize that, in the underlying actiore Association sued Daniels persoralyas an
owner, manager, member, shareholder, or enagl@f any entity. Thegrgue that Daniels was
individually covered, and that the‘business conduxdusioridoes not apply to personal claim
that are business related.

The provision at issue is not ambiguous. Traxgetorrectly cites a ses of cases for th
proposition that policy language purporting to insaviduals“only with respect to conduct @

a business of which that individual is the soleneidmeans exactly whétsays. Individuals sue

for conduct arising out of their opion of businesses of whichethare not the sole owner are

not covered under these policieSee for examplePome v. Kennardl72 F.3d 1278 (fbCir.

1999), and others cited at Dkt. #40 p. 3.
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On the other hand, Defendants cite no casggesting, much less holding, that the

import of this policy language can be avoidewtigh some alternate, reasonable interpretation

of it. The primary case upon which they-réling v. Community Association Underwriters o¢f

America, Inc, 2007 WL1991038 (W.D. Waskell not so hold. Indeed, the policy there
‘provided coverage for the condominium and Associations directorand executive officerbut
only with respect to their duties as such’” Willing at *1 (emphasis added). In other words, the
policy at issue iWilling did provide coverage for claimsaigst the individuals, so long as thg
claims related to their dies in connection with (mespect to) the Association.

This language is fundamentally different thae tanguage at issue tihis case. Here, th
coverage grafihas an entirely different limitation. Itgrides coverage to the named individ
insuredonly to the extent they are being sued wehpect to the conduct afbusiness‘“of which
[they are] the sole owner?” Daniels was tiw@ sole owner of any bugss involved in this
litigatiornot Realvest, and not the Association. He is not covered under the Travelers ex
policy as a matter of law.

Because Daniels is not an insured urilerpolicy, no other provision is triggered.
Therefore, the Court need not address TraveleRealvests other arguments. Plaintiffs Moti

for Summary Judgment GRANTED. Travelers had not duty to defend or indemnify

® The policy language is not an exclus{timugh such a determination would not alte
the Courts conclusion). It is instead an omMguous provision defining the scope ofWho is 4
Insured (and under what conditions) under the policy.
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Daniels on the claims the Association asserteihag him. The clerk is instructed to enter
judgment in Plaintiff Travelers favor.
IT IS SO ORDERED.

Dated this 6th day of November, 2012.

OB

Ronald B. Leighton
United States District Judge
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