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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

TRUSTEES OF THE NORTHWEST No. 09-05399 RBL
LABORERS-EMPLOYERS HEALTH AND
SECURITY TRUST,

Plaintiff, ORDER ON DEFENDANTS’ MOTION
FOR PROTECTIVE ORDER
V- [Dkt. #58]
MORRIS MALONE, et al.,
Defendants.

MORRIS MALONE, et al.,

Third-Party Plaintiffs,
STREET PAVERS, SEWER, WATERMAIN
AND TUNNEL WORKERS, LABORERS
LOCAL 440, et al.,

Third-Pary Defendants.

This matter is before the Court on Defent$g Moris Malone, Viola Malone, and The
Bag Lady, Inc. (“Bag Lady”), Motion for Protective Order. [Dkt. #58].

On July 2, 2009, Plaintiff, Trustees ottNorthwest Laborers-Employers Health and
Security Trust, filed this action with theoGrt against Viola Malone, her company, Bag Lady
and her husband and employee of Bag Lady, M&febone. [Dkt. #1]. Plaintiff alleges
violation of the Employment Retirement Incoecurity Act (ERISA) 8§ 502(a)(3), 29 U.S.C

1132(a)(3) against all defendants, and negligent misrepréserdaad fraud against Bag Ladyj.
[Dkts. #1, 83]. Plaintiff alleged that Diendants wrongly reported caittutions on behalf of Mr.
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Malone during months that eehMr. Malone was not an groyee of Bag Lady or Bag Lady
was not signatory to a projeagireement, and that Mr. Malotteerefore received medical
coverage from Plaintiff in excess what he was entitled to.

During the course of mediation, Plaintiff derequests for production of Defendants
returns. [Dkt. #58]. The paes agreed that the tax infoation of Mrs. Malone was not
relevant, and Bag Lady has already producddated versions ofs tax returns.ld. The partie
disagree, however, as to the relevance of Mr. Malone’s tax setidefendants seek a protec
order to keep Plaintiff from discovering Mr. Maldsi¢ax returns, arguing that the informatio
not relevant and can be rédgdound in other sourcedd.

Although tax returns are not exempt froreativery, there is a policy for keeping then
confidential in light of the godab encourage taxpayers to fdemplete and accurate returns.
Premium Serv. Corp v. Sperry & Hutchinson Co., 511 F.2d 225, 229 (9th Cir. 1975)he Court
has employed a two prong test when dealing thighproduction of tax terns: (1) whether the|
tax returns are relevant, and (2) whether theeeasmpelling need for the tax returns becaug
the information they contain is not readily obtainable elsewhareler v. City of Bainbridge
Island, No. 07-053382008 WL 4534364, at *1 (W.D. Wash. Oct. 7, 2008).

The information that can be gathered frotaxareturn will not make any of Plaintiff's
allegations more likely. Plaintiff allegesits complaint that (1) “Bag Lady reported
contributions on behalf of Morris Malone inomths when it was not signatory to a project
agreement,” (2) “Bag Lady reported contributi@msbehalf of Morris Malone in months whe
he was not an employee of the company,” andN)ris Malone was not eligible to participg
in the Trust because, as the spouse of theeowf Bag Lady, he was not a bargaining unit
employee.” [Dkt. #1]. Mr. Malone’s tax retuwill generally show how much income he
received from various sourcescahow much he paid in taxel.will not show whether Bag
Lady signed a project agreement, what moMhsMalone worked for Bag Lady, or whether
Mr. Malone was eligible to participate in theust. Thus, the tax ratus are not relevant to

Plaintiff's allegations in the complaint.
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Because the tax returns are not directly relet@the allegations, Plaintiff argues that
the tax returns will indirectly make the allegations more likely. Plaintiff states that the tax
returns will show (1) whether Mr. Malone svamployed by another entity, (2) whether Mr.
Malone received unemployment, (3) whetBag Lady knew Mr. Mimne was employed
elsewhere while it was reporting him as an emgéy4) whether it is correct that Mr. Malon

was not employed by Bag Lady for certain pds as shown on the Employment Security

Department records, and (5) whether Mr. Malaras an unreported owner of Bag Lady. [Dkt.

#65]. Some of these factors, eveproven, will fail to make th allegations more likely true.
Whether Mr. Malone was employed elsewhere dagsffect the number of hours he workeg
for Bag Lady. Itis possible favir. Malone to have more thame job at one time. Some of
these factors cannot be settled by Mr. Malotaisreturn. Bag Lady's knowledge about the
employment status of Mr. Malone cannot be deteed from Mr. Malone’s tax return. The t3
returns will not show what periods of time MiWlalone worked for Bag Lady. Some of these)
factors can be readily determined elsewhékéether Mr. Malone received unemployment i
available on the records from the Employment 8gcDepartment, which Plaintiff already ha
or can easily get. Whether Mr. Malone was an owner of Bag Lady will be on Bag Lady's
return, which has already been produced. Timdgght of the policy for keeping tax returns
confidential and their lack of levance, Mr. Malone’s tax retos are exempt from discovery.
Defendants’ Motion for Protective Ord@kt. #58] is GRANTED, and Defendants ar
not required to produce Mr. Malondax returns to Plaintiff.
IT 1SSO ORDERED.
Dated this 10th day of November 2010.

OB

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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