Deming v. First Franklin et al

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ROGER J. DEMING, CASE NO. C09-5418 RJB

Plaintiff, ORDER GRANTING
DEFENDANTS’ MOTION FOR

V. SUMMARY JUDGMENT AND
DENYING PLAINTIFF'S MOTION
FIRST FRANKLIN, A DIVISION OF FOR SUMMARY JUDGMENT
NATIONAL CITY BANK; MERRILL
LYNCH & CO., INC.; and BANK OF
AMERICA CORPORATION,;

Defendants.

This matter comes before the Court on crasgions for summary judgment. Dkt. 74 3
79. The Court has considered the pleadings in support of and in opposition to the mot
the record herein.
PROCEDURAL HISTORY
On July 10, 2009, Plaintiff Roger Deming filaccomplaint against the Defendants Fir|
Franklin, Merrill Lynch, and Bank of Americaleging that the Defendds’ mortgage lending

settlement practices violated the Washingbitete Consumer Loan Act, RCW 31.04, and the
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Washington Consumer Protaati Act (CPA), RCW 19.86. Dkt. 1. On December 4, 20009, t}
Plaintiff filed an amended complaint which gé=l the Defendants violated the CPA, commit
fraud through concealment, negligence, and breach of contract. Dkt. 23.

On March 31, 2010, the Court denied DefaridaFed. R. Civ. P 12(b)(6) motion to
dismiss the amended complaint. Dkt. 31. Amil 23, 2010, the Court granted Defendants’
motion for reconsideration, dismissing Plaintiff's CPA claim. Dkt. 44. The Court held thg
Plaintiff's claims arising under the Washington Consumer Protection Act were preempted
National Banking Act (NBA) and implementing regulations. Dkt. 44 pp. 5-7.Maegnez v.
Wells Fargo Home Mortgage, In6G98 F.3d 549 (9th Cir. 2010)(California Unfair Competitiq
Law preempted by the NBA).

On September 8, 2011, the Court granted Plaintiff's unopposed motion to file a se(
amended complaint. Dkt. 57. This complaint removed the dismissed CPA claim and incl
additional causes of action. Dkt. 55. The sea@ménded complaint states as causes of ac|
(1) fraud through concealment, (2) negligencengligence as a matter of law, (4) breach g
contract, and (5) unjust enrichment. Dkt. 58. e Tbmplaint states that the action arises fror
First Franklin’s residential mortgage lendindtisanent practices. Dkt. 58 pp. 1. Plaintiff
specifically contests the administration and conmaléareview fees charddy First Franklin as
part of two mortgages obtained by Plaintifiidecember 2006. Dkt. 58 pp. 3. Plaintiff claims
that these fees are unlawful under Wagton Consumer Loan Act, RCW 31.04.105, and
implementing regulations, or indhalternative, that Plaintifeceived no value in exchange for
the fees due to their illegality. Dkt. 58 @6. Merrill Lynch and Bank of America are name

Defendants as successors-in-intetestirst Franklin. Dkt. 58 pp. 6.
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FIRST FRANKLIN MOTGAGE SETTLEMENT PRACTICES

In December 2006 Plaintiff and his then wiRebyn applied for financing to purchase
home located at 5443 Anton Court SE, OlyaWashington 98501. Dkt. 81-2 pp. 2-7. On
December 13, 2006, Plaintiff and his wife execwgrdddjustable Rate Note payable to First
Franklin in the original principal sum 202,400.00 (senior loan) and a Fixed Rate Note
payable to First Franklin in the originalipecipal sum of $50,600.00 (junior loan). Dkt. 81-3 p
2-13. Both notes were secured by Deeds of Trush@®roperty in favor of First Franklin. Dk
81-4 and 81-5. Plaintiff defaulted on the loan payments. Dkt. 81-1 pp. 6-7.

In connection with the senidman, First Franklimeceived out of thelose of escrow a
$795 administrative fee and a $15 compliance ret@wIn connection ith the junior loan,
First Franklin received out of the close of escrow a $350 administrative fee and a $15
compliance review fee. Dkt. 81-2 pp. 2-7. Thenadstrative fees covered tasks performed b
First Franklin associated with funding tloan, such as underwriting and generating and
reviewing loan documentation. DIB1-6. The compliance review fees covered a payment
Mavent, Inc., a third party company that praddcompliance review software to lendeld.
Mavent reviewed First Franklin loans for complia with applicable state and federal law.

Defendants Merrill Lynch and Bank of Ameai are successors-in-interest to First
Franklin. Dkt. 81-7 pp. 2-4.

It is assessment of these administrative amdpti@ance review fees that form the basis
this suit. Plaintiff asserts that these fees vestiected in violation ofhe Washington Consum
Loan Act and its implementing regulations dhds, the Defendants are liable for fraud throu
concealment, negligence, breaclktohtract, and unjust enrichment.

Both Plaintiff and Defendants move for summary judgment.
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SUMMARY JUDGMENT STANDARDS

Summary judgment is approate only when the pleadings, depositions, answers to
interrogatories, affidavits oregtlarations, stipulations, admissions, answers to interrogatorigs,
and other materials in the record show that “th&re genuine issue as to any material fact and
the movant is entitled to judgment as a mattdawt” Fed. R. Civ. P. 56(a). In assessing a
motion for summary judgment, theidgnce, together with all infences that can reasonably he
drawn therefrom, must be read in the light most favorable to the party opposing the motign.
Matsushita Elec. Indus. Co. v. Zenith Radio Co#d5 U.S. 574, 587 (198&Younty of
Tuolumne v. Sonora Cmty. Hosp36 F.3d 1148, 1154 (9th Cir. 2001).

The moving party bears the initial burden of informing the court of the basis for its
motion, along with evidence showing the absesfcany genuine issue of material faGelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those isdoesvhich it beas the burden of
proof, the moving party must make a showing teaufficient for the court to hold that no
reasonable trier of fact could firmdher than for the moving partydema v. Dreamworks, Inc
162 F.Supp.2d 1129, 1141 (C.D. Cal.2001).

To successfully rebut a motion for summarggment, the non-morg party must point
to facts supported by the redavhich demonstrate a genaiissue of material facReese v.
Jefferson Sch. Dist. No. 14208 F.3d 736 (9th Cir. 2000). A “material fact” is a fact that might
affect the outcome of thauit under the governing lawAnderson v. Liberty Lobby, In&t77
U.S. 242, 248 (1986). Where reasonable mimdsdcdiffer on the material facts at issue,
summary judgment is not appropriateee v. Durang/11 F.2d 141, 143 (9th Cir. 1983). A
dispute regarding a material fastconsidered genuine “if theigence is such that a reasonaljle

jury could return a verdidor the nonmoving party Anderson v. Liberty Lobby#77 U.S. at
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248. The mere existence of a scintilla of evidence in support of the party's position is
insufficient to establish a gema dispute; there must legidence on which a jury could
reasonably find for the partyd. at 252.
WASHINGTON CONSUMER LOAN ACT

The Consumer Loan Act (CLA) was enaclgdthe Washington legislature in 1991. S
RCW 31.04.005 through 31.04.902. Recogrgzihat borrowers witpoor credit ratings have 4
difficult time obtaining loans at allowable ratéise legislature enacted the CLA to “authorize
higher interest rates for certdypes of loans, subject to tkenditions and limitations containe
in this chapter in order to engucredit availability.” RCW 31.04.008ell v. Muller, 129 Wn.
App. 177, 186-87, 118 P.3d 405, 410 (200&yjew denied158 Wn.2d 1002, 143 P.3d 828
(2006). A person licensed under the CLA may lermh@y at a rate thatould otherwise violate
Washington's usury statute, up to a rate dio&is not exceed 25 percent per annum, so long
they are licensed under the CLA. RCW 31.04.1D83(.04.025 sets forth the specific loans t
which the CLA applies. At the time of Plaintiff's loans, it provided:

Each loan made to a resident of thiigte by a licensee is subject to the

authority and restrictions of this chapte . This chapter shall not apply to

any person doing business under and as permitted by any law of this state or

of the United States relating to ban&ayings banks, trusbmpanies, savings

and loan or building and loassociations, or credit unions [.]

On June 21, 2011, the statute was amended to read:

(1) Each loan made to a residentto$ state by a licensee, or persons

subject to this chapter, is subjecthe authority and resttions of this

chapter . ..

(2)(a) This chapter does not apply to the following:

*k%

(2) Any person doing business under, and as permitted by, any law of this
state or of the United States relatingpamks, savings banks, trust companies,
savings and loan or building anditoassociationgyr credit unions.

ee
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RCW 31.04.025.
The Department of Financial InstitutioipFI) adopted regulations to implement
CLA. WAC 208-620-560, which was effect at the time dPlaintiffs’ loans, stated:

What restrictions are there for chargimeg$ on junior lien loans other than the
loan origination fee when acting asender or correspondent lender?

* * %

(7) Administrative fees. A licesee may not collect a document

preparation fee, a processing fee ooarr fee unless pai an unrelated
third party and agreed to advance by the borrower.

Effective January 23, 2009, the regulation was amended to read:

What fees are not allowed undbe Consumer Loan Act?

* % %

(6) Administrative fees. On nonmortgaggsiior lien and first lien mortgages
by licensees who are not ‘creditounider the Deposity Institutions
Deregulatory and Monetary Control Agou must not collect a document
preparation fee, a processifeg, an administrative fee, an application fee, or a
courier fee unless paid to anrelated third party and agreed to in writing in
advance by the borrower.

WAC 208-620-560(6) (2009)

Prior to 2005, First Franklin keka CLA license issued by the DFI. Dkt. 81-8 pp. 9.

January of 2005, about two years prior to Plaintiffans, all outstanding stock of First Frankli

was purchased by National City Bank of ki, a national bank. Dkt. 81-7 pp. 3.
Concurrently, First Franklin surrendered its DEénse. Dkt. 81-8 pp. 1-13. Thus, at the tim
Plaintiff obtained this financing in 2006, Fifstanklin was a wholly owned subsidiary of
National City Bank and did not have a DFI license.

In this case, it is undisputed that at theetiof this mortgage loan transaction First
Franklin was not licensed under the CLA. Ag time of Plaintiff's loans, the CLA provided:
“Each loan made to a resident of this state bgenkee is subject to thethaority and restriction

of this chapter ...” RCW 31.04.025.

ORDER GRANTING DEFENDANTS’ MOTION
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According to the plain language of the CLA, it only applies to loans made by a licensee.

Licensing under the CLA is voluntanBell v. Muller, 129 Wn. App. 177, 187-88, 118 P.3d 405,
410 (2005)review denied158 Wn.2d 1002, 143 P.3d 828 (2006)leAder that makes loans at
a rate that exceeds Washington's usury statut®utia license potentiallyiolates the state's
usury statute, not the CLAd.

In this case it is undisputedat First Franklin was notdensed under the CLA at the time
the loans were made to Plaintiff. Only licensaessubject to the authiyrand restrictions of
the CLA. Accordingly, at the time of the exeautiof Plaintiff's loans, First Franklin was not
subject to the CLA or its impleemting regulations. First Fralik was not subject to the CLA
regulations governing mortgagetsEment fees and the common law causes of action premised
on a violation of the statute and regulations cannot be maintained.

In acknowledgement of this analysis, Plaingifues that the loan transaction is subject
to the CLA as amended in 2011. In Julytlus year, RCW 31.04.025 was amended to provige
that its provisions apply to “[e]ach loan madea resident of this state by a licens@epersons
subject to this chapter.”

Plaintiff asserts that thishguage brings First Franklin thin the scope of the CLA.
This argument lacks merit. First, there is muoghin this language #t provides that First
Franklin is a “person subject this chapter.” Second, Plaintgeeks retroactive application of]
the statute. Retroactive apg@lion of an amendment is propmrly under certain circumstances.

A statute applies prospectively unless it is curativeemedial in naturer unless the legislaturg

11%

provides for retroaote application.Densley v. Department of Ret. SY$62 Wn.2d 210, 223,
173 P.3d 885 (2007); Loeffelholz v. Univaysof Washington, 162 Wn.App. 360, 368, 253 P|3d

483 (2011). A remedial statute is one whichtesldo practice, procedures, and remedies.
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Loeffelholz at 368;State v. McClendqri31 Wn.2d 853, 861, 935 P.2d 1334 (1997). A curative

amendment is one that clarifies orhirally corrects an ambiguous statut@effelholz at 368-
69; Washington State Farm Bureau Fed'n v. Gregdi@?2 Wn.2d 284, 303, 174 P.3d 1142
(2007). The amendment to RCW 31.04.025 was neiémeedial nor curative. Further, a stat
which creates a new right of action applies prospectively dadeffelholz at 369;Johnston v.
Beneficial Mgmt. Corp. of Americ85 Wn.2d 637, 641, 538 P.2d 510 (1975).

Here, Plaintiff attempts to assert a cause of action premised on an amendment to
that previously imposed no duty on these Deferglamhe rules of redactivity prohibit such

construction of the statute.

The First Franklin loans are not subjecthte CLA and Plaintiff cannot premise a cause

of action for violation of the Aobr its implementing regulations.
An additional basis for dismissal of Plaintiff's claims is the specific exemption of b3
subject to federal regulation frooperation of the CLA. At theme of the Franklin loans, RCV
provided:
This chapter shall not apply to any per son doing business under and as permitted by
any law of this state oof the United States relating to banks, savings banks, trust
companies, savings and loan or buildimgl foan associationser credit unions [.]
RCW 31.04.025 (emphasis added). isTexemption remains in ¢hstatute as amended. §
RCW 31.04.025(2)(a).
At the time of Plaintiff's loans, First Fnélin was a wholly owed subsidiary of

national bank, National City Bank As a national bank, Nathal City Bank was federal

regulated by Office of the Comptroller of trrency (OCC). Dkt. 81-9. As a wholly own

subsidiary of a bank, First Franklin was therefeubject to OCC governeg, not to the CLA or

regulations of the DFI. Se&Yyatters v. Wachovia Bank, N,A50 U.S. 1 (2007)(Wachovig

lte
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mortgage business, whether conducted by blank itself or through the bank’s operati

subsidiary, is subject to OCGCssiperintendence, and not to tleensing, reporting, and visitori
regimes of the several states in which the sudorsicdperates). The Fnklin loans were subje
to OCC governance and exempirfr operation of the CLA. Plaintiff cannot premise causg
action on a violation of #1CLA or its regulations.
CONCLUSION

Defendants have presented this Court withtlaat conclusively establishes that the
Washington Consumer Loan Act and its regulatididsnot apply to First Franklin, both becau
they did not apply to entitiesich as First Franklin openagj under federal banking law, and
because they only applied to licensees of the Department of Financial Institutions, which
Franklin was not. All of Plaintiff's claims are premised on a violation of the CLA and/or itS
regulations. There being no violation of theACar its regulations, th Defendants are entitled
to summary judgment.

Therefore, it is hereb@RDERED:

1. Plaintiff's Motion for Summay Judgment (Dkt. 79), incogpating Motion for Partial

Summary Judgment (Dkt. 56) BENIED.
2. Defendants’ Motion for Summatdudgment (Dkt. 74) IGRANTED.
3. All remaining motions (Dkt. 59, 60, and 70) &ENIED asMOOT.

4. Plaintiff's claims areDISMISSED in their entirety.

! This Court previously dismissed Plaffis claim for violation of the Washington
Consumer Protection Act on tigeound the claim was preempted by federal law. Dkt. 44.
Although not raised or addressed in this Ordeaxppears that application of the CLA would
similarly be preempted by federal law. 3éartinez v. Wells Fargo Home Mortgage, Inc
598 F.3d 549 (9th Cir. 2010),
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Dated this 8th day of November, 2011.

ol e

ROBERT J. BRYAN
United States District Judge
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