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John DOE # 1, et al.,

V.

SAM REED, in his official capacity as
Secretary of State of Washington, et al.,

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

Plaintiffs,

Defendants.

CASE NO. C09-5456BHS

ORDER DENYING PLAINTIFFS’
MOTION FOR INJUNCTION
PENDING APPEAL

This matter comes before the Court oaiRtiffs’ motion for injunction pending

appeal. Dkt. 320. The Court has considehedpleadings filed in support of and in

opposition to the motion and the remaindethaf file and hereby denies Plaintiffs’

motion for injunction pending appefalr the reasons stated herein.

. PROCEDURAL & FACTUAL BACKGROUND

On July 28, 2009, Plaiiffs (collectively “Doe”) filed this action to object to and

enjoin the disclosure of Rerendum 71 (“R-71") petitions on two constitutional bases:

Count I, that disclosure of any referendum or initiative petitions is unconstitutional

ORDER -1

Doc. 331

AS a

Docke

ts.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2009cv05456/161447/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2009cv05456/161447/331/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

general matter; and Count Il, that disclosof®-71 petitions wold be unconstitutional
as applied to Doe (i.e., R-71 initiative signerSeeDkt. 2 (Complaint). On September
10, 2009, the Court granted preliminary injtine relief on Count | but declined to rule
on Count Il. Dkt. 62.

Defendants appealed the Court’s ruling and the Ninth Circuit revédsed.
Reed 586 F.3d 671 (2009). Ttsupreme Court accepted review and affirmed the Ni
Circuit decision.Doe v. Reedl30 S. Ct. 2811 (2010). The Supreme Court left open
possibility of relief under Count Il (Doea&s-applied challenge to disclosure).

On June 29, 2011, the parties eachdfiteotions for summary judgment regardit
Doe’s as-applied challenge. 8k196, 204, 208, and 20Jhe parties fully briefed theg

matters. Additionally, the Secretary of &taf Washington moved to strike certain

evidence relied upon dyoe. Dkt. 231 (motion to strike and reply to Doe’s responseg i

opposition to summary judgmgn On October 17, 2011he Court granted summary

judgment in favor of Defendants and deni®&ok’s motion for summary judgment, lifte

the injunction that preventedeldisclosure of the R-71 petitions, and closed the case

Dkt. 319.

On October 17, 2011, Dd#ed the instant motion fanjunction pending appeal
and noted the motion for November 7, 20Tkt. 320. Also orOctober 17, 2011, Doe
filed their notice of appeal. Dkt. 321. @rctober 20, 2011, Bxofiled an emergency
motion at the Ninth Circuit Cotunf Appeals requesting théte Ninth Circuit: (1) enjoin

Defendants from releasing tRe71 petitions pending thisdDrt’s ruling on the motion

nth

the

|

for injunction pending peal; and (2) enjoin this Codrom disclosing the identities of
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the plaintiffs and their witnesseSeeDkt. 324. The Ninth Circuit denied Doe’s motio
for failure to comply wth Rule 8(a) of the Federal Rslef Appellate Procedure as the
did not seek expedited considgon of the motion in this @urt, nor did they await this
Court’s ruling on the motionld. However, the Ninth Circuit issued a temporary
injunction enjoining Defendastrom further releasing any R-71 petitions and ordere
that the injunction remain ieffect for five days following this Court’s ruling on the
motion. Id.

For a more complete procedural anddatbackground in B matter, see the
Court’s order on the parties’ motiong fummary judgment (Dkt. 319).

. DISCUSSION

A.  Mootness

“Mootness is a threshold jurisdiction issu&” Pac. Transp. Co. v. Pub. Util.
Comm’n of Oregoy© F.3d 807, 810 (9tGir. 1993). “Simply stated, a case is moot
when the issues presented are no longes’‘liv the parties lack a legally cognizable
interest in the outcome.Powell v. McCormack395 U.S. 486, 496 (1969).

Defendants argue that the controversyulght in Plaintiffs’ motion for injunction
pending appeal was rendered moot “bydlselosure of the Court order and R-71
petitions, and the extensive broadcasting of these documents ioetimet.” Dkt. 327 g
8-10. Defendants maintain that the Court cdrgnant Doe effective relief, and therefo
a live controversy no longer existkl. at 9-10.

The Court agrees with Defendants tthet effectiveness of any relief now given

=

d

would be less than that available had the irjondbeen sought prior to the disclosure
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the Court’s order releasing the names ofriRifis and their withesses and Defendants
dissemination of some R-71ti®ns. However, to the extetttat some relief could be
given by enjoining Defendants from dissenting any further R-7petitions, the Court
concludes that there remains a live contreyend Doe’s motion is not entirely moot.
Accordingly, the Court will consel Doe’s motion on its merits.

B. I njunction Pending Appeal

The standard for issuing an injunction pergdam appeal is the same as that us
for issuing a preliminary injunctionSee Humane Soc. of U.S. v. Gutiertés8 F.3d 896
(9™ Cir. 2009) (citingWinter v. Natural Resources Defense Coyrb U.S. 7, 20
(2008)). The court may issue a preliminary ingtion where a party establishes (1) a
likelihood of success on the meriteat (2) it is likely to stier irreparable harm in the
absence of preliminary relighat (3) the balance of hardgé tips in its favor, and (4)
that the public interegaivors an injunctionWinter, 555 U.S. at 20.

For the reasons stated in the Court’s order granting Defendants’ motion for
summary judgment (Dkt. 319), the Courthctudes that Doe has failed to show a
likelihood of success on the meritg addition, even if De could show such likelihood
they have failed to establish that irregaesharm would occur in the absence of an
injunction. Defendasthave already released several copies of the R-71 petg@as (
Dkt. 327 at 6-7) and such petitions are reoxailable on the internet. Doe has failed tc
show how they would be irparably harmed by Defendamideasing further R-71

petitions when copies of sugetitions have already bepnsted on the internet and

1%
o

D

given to individuals and org&ations whose activity cannot be reached by the injunt
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sought. In addition, Doe has failed to show how redacting the names of Plaintiffs &
their witnesses would provide relief when thrder revealing such information has beg¢
available for several weeks. In additiorg tBourt concludes that the balance of equit
tips in favor of denying the injunction whereet@ourt has decided the merits of the ci
in favor of disclosure and ¢dhnames and petitions have athgdeen disclosed. Finally,
the Court concludes that it is in the pubtiterest for the names and petitions to be
released as the Court has found that théipigentitled to disclosure. Accordingly,
Doe’s motion for injunction pendg appeal must be denied.
[11. ORDER

Therefore, it is hereb@ RDERED that Doe’s motion for injunction pending

appeal (Dkt. 320) i®DENIED.

Dated this 8 day of November, 2011.

e

BENJAMIN H. SETTLE

United States District Judge

and

es

nSe

ORDER -5



