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Astrue

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JEREMY NAUMANN,
Case No. C09-5563KLS
Plaintiff,
V. ORDER REVERSING THE
COMISSIONER’S DECISION TO DENY
MICHAEL J. ASTRUE, Commissioner of BENEFITS AND REMANDING THIS
Social Security, MATTER FOR FURTHER
ADMINISTRATIVE PROCEEDINGS
Defendant.

Plaintiff, Jeremy Naumann, has brought thidterabefore this Court for review of the
Commissioner’s finding of nodisability and denial of his appations for disability insurance
and supplemental security income (“SSI”) benefithie parties have consented to have this
matter heard by the undersigned Mxdigite Judge pursuant to 28 WL 636(c), Federal Rule o
Civil Procedure 73 and Local Rule MJR 13. After reviewing the parties’ briefs and the
remaining record, the Court fint¢lsat, for the reasons set fortHd&, the Commissioner erred i
determining plaintiff to be natisabled, and therefore hereby aslthat this matter be remandg
to the Commissioner for further administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

Plaintiff currently is 32 years oftTr. 44. He has an eleventh grade education and p:

relevant work as a truckigter, store clerk, laborer, cammymd caretaker, and chipper/shovel

! Plaintiff's date of birth has beerdacted in accordance with the Gen@naler of the Court regarding Public
Access to Electronic Case Files, pursuant to the officiity on privacy adopted byedhludicial Conference of the
United States.
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operator. Tr. 40, 90, 106, 111, 156, 341, 346. On November 16, 2001, he filed an applica
disability insurance benefits, alleging didabias of September 15, 2000, due to a learning
disability, very low self-esteem and problemgimanger and frustrain. Tr. 20, 82-84, 105. Hig
application was denied initially arah reconsideration. Tr. 20, 44, 46, 48, 54.

Although plaintiff requested a hearing befareadministrative law judge (“ALJ"), and
one was scheduled for him, he did not appedinat hearing, wdreupon, on June 18, 2003, thq
ALJ dismissed plaintiff's request therefor. Tr. 20, 264. On remand of the matter by the Ap
Council for consideration as to etiher good cause for plaintiff's farkeito appear at the hearin
existed, the ALJ again dismissed his hearing reqae&ilure to appear, and that dismissal th
time was affirmed by the Appeals Council. Tr. 268-69. Plaintiff did not seek further review
of the Appeals Council’s decision. Tr. 20.

On February 11, 2004, plaintiff filed new applications for disability insurance and S
benefits, alleging disability as of July 25, 1999, tludepression, anger, back pain and a nec
problem. Tr. 20, 318-20, 340. His applications once more were denied initially and on
reconsideration. Tr. 20, 277, 279, 289, 294, 784, 786-8deaking was held before a different
ALJ on May 15, 2007, at which plaintiff, represenbgdcounsel, appeared and testified, as di
medical expert and a vocational expert. Tr. 794-840.

On July 23, 2007, the ALJ issued a decisiomwlch he determined plaintiff to be not
disabled, finding specifidig in relevant part:

(1) at step one of the sequentiigability evaluation procesayhile plaintiff

had not engaged in substantiaingal activity sirce February 21, 2002the
earliest relevant date, hechdone so since October 2, 2606

2 The Commissioner employs a five-step “sequential evaluation process” to determine whether a claimant ig
disabled. See 20 C.F.R. § 404.1520; 20 C.F.R. § 416198tk claimant is found disabled or not disabled at any

particular step, the disability determination is made at that step, and the sequential evaluation process ends,

® The ALJ explained his use of this date te‘ear liest relevant date” as follows:
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(2) at step two, plaintiff had “sevet impairments consisting of some
degenerative disc changes with backphborderline intekctual functioning
(“BIF"), a personality disorder, and @mger control disorder by history;

(3) at step three, none of plaintiff's pairments met or medically equaled the
criteria of any of those listed 20 C.F.R. Part 404, Subpart P, Appendix 1
(the “Listings”);

(4) after step three but before step fquiaintiff had the residual functional

In the present case, the claimant has alleged a disability onset date earlier than the date his
prior application was initially denied, inferring a request to reopen that claim. Social Security
Regulation No. 4 generally provides that if a claimant is dissatisfied with a determination or
decision, but does not request further review within the stated time period, he or she loses the
right to further review. Under some circumstances prior applications may be reopened (20
CFR 404.987, .988, .989; 416.1487, .1488, .1489).

The undersigned has reviewed the evidence aed dot find sufficient ground to reopen the
claimant’s prior application, and declines to do so. The issue of disability through February
20, 2002, the date of the prior . . . initial determination, was addressed in the initial
determination of the date and that the doctrine of administrative finality applies to the issue of
disability of the claimant through that date. . . .

Tr. 31, 33 (emphasis in original).

* Here, the ALJ specifically found in relevant part as follows:

The claimant’s earnings record shows sameeme in 2002 and 2003, at less than SGA
[significant gainful activity] levels. He testifidtlat he had tried working at a number of jobs
since 2002, but they did not last.

The claimant also has earnings from October 2006 to March 2007, which were apparently
above SGA criteria (exhibit B-7D). He testifidhtht this represented wages as a truck driver

for a family business, working 20-40 hours per week, and he has continued to do so, earning
in excess of $900 a month.

The claimant said that he was able to workistown pace at this johjs father (the business
owner) considered him “his number one driveltvould appear that any accommodation at
this job is not significantly greater than a non-impaired person, and that the claimant is
performing work at SGA levels conwat with drivers generally . . .

Accordingly, the undersigned finds that the claimant has engaged in SGA since October 2,
2006 (exhibit B-7D6). Because the claimant is engagimgubstantial gaful activity since

that date, he is not disabled within the meanintpefSocial Security Act. It is therefore not
necessary to consider the remaining steps in the sequential evaluation process for the time
period beginning October 2, 2006.

Tr. 33; see alsdackett v. Apfel 180 F.3d 1094, 1098 (9th Cir. 1999) (claimant not entitled to disability benefit
any period of time during which he or she has engaged in substantial gainful activityfr,R08404.1520(a)(4)(i)
(b); 20 C.F.R. § 416.920(a)(4)(i), (b). Plaintiff does not challenge the ALJ’s step omgfindthe determination
of non-disability as of October 2, 2006, based thereon, titharto state in his replyibf “further review should be
provided to determine if that work attpt was successful, and if he was ablem#intain SGA.” (Dkt#13, p. 10).
But plaintiff provides no actual argument as to how specifically he feels the ALJ erred here, anel @ugttinds
he has presented an insufficient basis fortoweing the ALJ's step one determination here.
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capacity (“RFC”) to perform light exertional work, but with certain
additional non-exertional limitatioris

(5) at step four, plaintiff was unable perform his past relevant work; and

(6) at step five, plaintiff was capabdd performing other jobs existing in
significant numbers in thnational economy.

Tr. 20-41. Plaintiff's request for review wdsnied by the AppealSouncil on July 31, 2009,
making the ALJ’s decision the Commissionerisafidecision. Tr. 11; 20 C.F.R.8404.981,8
416.1481.

On September 16, 2009, plaintiff filed a comptamthis Court seeking review of the
ALJ’s decision. (Dkt. #1). The administrativeoed was filed with the Court on November 17
2009. (Dkt. #10). Plaintiff argues the ALJ’s dgon should be reversed and remanded to thq
Commissioner for further administratipeoceedings for the following reasons:

(a) the ALJ erred in failing to comment on pitff's depressivalisorder at step
two of the sequential disability evaluation process;

(b) the ALJ erred in evaluating the dieal evidence in the record;
(c) the ALJ erred in assessing plaintiff's credibility;
(d) the ALJ erred in evaluating theylavitness evidence in the record;

(e) the ALJ erred in assessing plaintiff's residual functional capacity (“RFC”);
and

() the ALJ erred in posing a less restisie hypotheticatjuestion to the
vocational expert than was reflectecher assessment of plaintiff's RFC.

As noted above, the undersignedesgrthe ALJ erred in determinipgaintiff to be not disabled,
and therefore, for the reasons set forth belowglheorders that this matter be remanded to th

Commissioner for further administrative procegdi. Although plaintiffequests oral argumen

> “Exertional limitations” are those that only affect the wlant’s “ability to meet the strength demands of jobs.”
C.F.R. 8 404.1569a(b). “Nonetti®nal limitations” only affect the claimant’s “ability to meet the demands of jo
other than the strength demands.” 20 C.F.R. § 404.1569a(c)(1).
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the undersigned finds such argumenbe unnecessary here.
DISCUSSION
This Court must uphold the Commissioner’s deteation that plaintiffis not disabled if
the Commissioner applied the proper legal standard and there is substantial evidence in t

record as a whole to supptine decision._Hoffman v. Heckler85 F.2d 1423, 1425 (9th Cir.

1986). Substantial evidence is such releeardence as a reasonable mind might accept as

adequate to support a corgilon. _Richardson v. Perale®¥)2 U.S. 389, 401 (1971); Fife v.

Heckler, 767 F.2d 1427, 1429 (9th Cir. 1985). Imsre than a scintilla but less than a

preponderance. Sorenson v. Weinberg&d F.2d 1112, 1119 n.10 (9th Cir. 1975); Carr v.
Sullivan 772 F. Supp. 522, 524-25 (E.D. Wash. 1991}hdfevidence admitsf more than one

rational interpretation, the Court must uphold @ommissioner’s decision. Allen v. Heckler

749 F.2d 577, 579 (9th Cir. 1984).

l. The ALJ's Step Two Analysis

At step two of the sequential disability evafion process, the ALJ must determine if an

impairment is “severe.” 20 C.F.R.8§404.1520,8416.9%0 impairment is “not severe” if it does
not “significantly limit” a claimat’'s mental or physical abilities to do basic work activities. 2
C.F.R.8404.1520(a)(4)(iii), (§416.920(a)(4)(iii), (c); Social Security Ruling (“SSR”) 96-3p,
1996 WL 374181 *1. Basic work activities ar@s$le “abilities and aptitudes necessary to do
most jobs.” 20 C.F.R.8§404.1521®216.921(b); SSR 85- 28, 1985 WL 56856 *3.

An impairment is not severe only if the esiite establishes a slight abnormality that
“no more than a minimal effect on an individual[']s ability to work.” SR 85-28, 1985 WL

56856 *3; Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. BowgAil F.2d

303, 306 (9th Cir.1988). Plaintiff has the burd@émproving that his “impairments or their
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symptoms affect [his] ability to perfor basic work activitis.” Edlund v. Massanar?53 F.3d

1152, 1159-60 (9th Cir. 2001); Tidwell v. Apfdl61 F.3d 599, 601 (9th Cir. 1998). The step

two inquiry described above, however, ideaminimis screening device used to dispose of
groundless claims. Smole®0 F.3d at 1290.

As noted above, the ALJ found plaintiffchaevere impairments consisting of some
degenerative disc changes with back pain, BlIpersonality disordeand an anger control
disorder by history. Tr. 33. Plaifftargues the ALJ erred in failinp also find he had a severe
depressive disorder, noting he testified at tharihg that his depressiavas so severe that it
sapped his energy and made him not feel likaglanything about half the time. But at step
two, although the ALJ must take into accoartiaimant’s pain and other symptoms (26e

C.F.R.§404.1529; Smolen v. Chat8® F.3d 1273, 1290 (9th Cir. 1996) (citing 20 C.F.R.§

404.1529(d)(2), SSR 88-13 (concerning evaluatigoaifi and other symptoms) (superseded
SSR 95-5p (concerning consideratafrallegations of pain and other symptoms in regard to
assessment of RFC))), the severity determinatitimately is to be made solely on the basis g
the objective medical evidence in the record:

A determination that an impairment{s)not severe requires a careful
evaluation of the medical findings which describe the impairment(s) and an
informed judgment about its (thgiimiting effects on the individual’s

physical and mental abilitigs) to perform basic wk activities; thus, an
assessment of function is inherent ia thedical evaluation process itself. At
the second step of sequential evalwafprocess], then, medical evidence
alone is evaluated in order to assess the effects of the impairment(s) on ability
to do basic work activitiesIf this assessment show® individual to have the
physical and mental abyi(ies) necessary to perform such activities, no
evaluation of past work (or of age,umétion, work experience) is needed.
Rather, it is reasonable to conclydased on the minimal impact of the
impairment(s), that the individua capable of engaging in SGA.

SSR 85-28, 1985 WL 56856 *4 (emphasis added). The faet that a depressive disorder or

another mental health conditionshlaeen diagnosed, furthermoisenot by itself sufficient to
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establish the existence of significant work-related limitations Megehews v. Shalalal0 F.3d

678, 680 (9th Cir. 1993) (mere existence of impairnemtsufficient proof of disability). For
the same reason, while suicide attempts mapdieative of a seriousiental health condition,
they do not alone indicate the presence of semairk-related limitations. Moreover, for all of
the reasons set forth below, the ALJ did noiremot adopting any mental limitations from the
medical opinion sources in the redaelated to his diagnosed degsive disorder that are more
severe than those assessed by the ALJ.

[l The ALJ's Evaluation of the Mkcal Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. Reddick v. Chatéi7 F.3d 715, 722 (9th Cir. 1998). Wher

the medical evidence in the record is not conekysiquestions of credibility and resolution of

conflicts” are solely the functioref the ALJ._ Sample v. Schweiked94 F.2d 639, 642 (9th Cir.

1982). In such cases, “the AL&enclusion must be upheld.” Morgal69 F.3d at 601.
Determining whether inconsistencies in thedinal evidence “are material (or are in fact
inconsistencies at all) and whet certain factors are relevaatdiscount” the opinions of
medical experts “falls withithis responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings

“must be supported by specific, cogent reasons.” Redilf€k F.3d at 725. The ALJ can do th

“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,
stating his interpretation therfieand making findings.” 1d.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencieem the ALJ’s opinion.” Magallanes v. BoweB81

F.2d 747, 755, (9th Cir. 1989).
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The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or examining physician. Lesi#r+.3d at 830. Even when a treati

or examining physician’s opinion is contradictdet opinion “can only be rejected for specifi¢

and legitimate reasons thaeaupported by substantiali@ence in the record.” Icht 830-31.

However, the ALJ “need not discuss all evidencegresd” to him or her. Vincent on Behalf of

Vincent v. Heckler739 F.3d 1393, 1394-95 (9th Cir. 198difation omitted) (emphasis in

original). The ALJ must only explain why “siditiant probative evidence has been rejected.’

Id.; see als&otter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981); Garfield v. Schweikg?

F.2d 605, 610 (7th Cir. 1984).

In general, more weight ggven to a treating physician’s iojpon than to the opinions of
those who do not treat the claimant. LesgdrF.3d at 830. On the other hand, an ALJ need
accept the opinion of a treating ployan, “if that opinion is briefconclusory, and inadequately

supported by clinical findings” or “by the recoad a whole.” Batson YYommissioner of Social

Security Administration359 F.3d 1190, 1195 (9th Cir. 2004); Thomas v. BarnB@g F.3d

947, 957 (9th Cir. 2002); Tonapety&42 F.3d at 1149. An examining physician’s opinion ig
“entitled to greater weight than theion of a nonexamining physician.” Lest&1 F.3d at
830-31. A non-examining physician’s opinion maystitute substanti@vidence if that
opinion “is consistent witlother independent evidem in the record.” Idat 830-31; Tonapetyan
242 F.3d at 1149.

A. Dr. Kittimongcolporn

Plaintiff argues the ALJ erdeby not giving controlling weigt to the opinions of his
treating psychiatrist, which the ALJ dealt with as follows:

Saowarut Kittimongcolporn, M.D., performed a psychiatric evaluation in
August 2002, for reported depression aottide attempt. He described a

ORDER -8
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history of abuse, a sexual offender catian, and special edation in school.
His mental status examination was goedh some limitations in immediate
memory and concentration, calcutatj fund of knowledge, and abstraction
(exhibit 11F). Dr. Kittimongcolporn diagned a depressive disorder, rule out
ADHD, mild mental retardation, armhnnabis abuse in remission. The GAF
[global assessment of functioning] wad®5@xhibit 11F:3). In November
2002 Dr. Kittimongcolporn reported that thiaimant had a range of moderate
to marked cognitive and social limitations, and was unlikely to be able to
work “without support” (exhibit B-3F). Tdt is considered, but the claimant’s
mental status functioning was uncamtaand Dr. Kittimongcolporn agreed that
the claimant had improved with medicet and needed further testing to
clarify any cognitive problems (exhibit B-3F:4). These assessments are a bit
equivocal and tentative and not adsmpt However, the mental status
examinations are noted and taken iatgount in assessing the claimant’s
functional capacity.

Tr. 36. The Court finds the ALJ erred in part in so finding.

At least in regard to the ajnosis of depression, the Court finds the ALJ did not err ir
declining to adopt Dr. Kittimongcolporn’s opinioné&s noted by the ALJ, despite an assesse
GAF score of 50 in August 2002, plaintiff was oh&el to have experienced improvement in |

depression thereafter. Tr. 251, 535, 541. Indeedpwember 2002, while moderate to marke

mental functional limitations were assessed,Kittimongcolporn also noted that the results of

treatment had been “[g]ood,” and that plaintifiHzeen “free of depressive symptoms.” Tr. 41
16. The ALJ, therefore, offered valid reasongeHter rejecting any mental functional limitation

stemming from Dr. Kittimongcolporn’s dgnosed depressive disorder. Bagliss v. Barnhart

427 F.3d 1211, 1216 (9th Cir. 2005) (discrepanibetsa/een medical opinion source’s functiongl

assessment and that source’s clinical notesradedmbservations and other comments regarg

claimant’s capabilities is cleand convincing reason for declgj to rely on that assessment);

6 “A GAF score of 41-50 indicates ‘[s]erious symptoms . . . [or] serious impairment in social, occabatio
school functioning,’ such as an inability to keep a job.” Pisciotta v. Asi@F.3d 1074, 1076 n.1 (10th Cir. 200
(quoting Diagnostic and Statistical Manual of Mentad@ders (Text Revision 4th ed. 2000) (“DSM-IV-TR”) at
34); see als@ox v. Astrue495 F.3d 614, 620 n.5 (8th Cir. 2007); see &lsgland v. Astrue490 F.3d 1017, 1023
n.8 (8th Cir. 2007) (GAF score of 56flects serious limitations in individual’'s general ability to perform basic tg
of daily life).
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Weetman v. Sullivan877 F.2d 20, 23 (9th Cir. 1989).

The moderate to marked mental functidmaitations Dr. Kittimongcolporn assessed in
November 2002, however, also were based ingrad diagnosis of mild mental retardation. S
Tr. 414-15. Dr. Kittimongcolporn commented as Wit in terms of the moderate to marked
limitations he found in the area of cognitive functioning, plaintiff was unable to “understan
certain simple words and had to refer to his $igant other for explanation,” and that there w4
a “[s]ignificant impairment durin§the] mental status exam[inati].” Tr. 415. Plaintiff further
was found to be in need of “[sJupported empleyy” and while, as noted above, he had bee

free of depressive symptoms, his “cognitive dysfunction” was “unlikely to improve,” and th

amount of time it was estimated he would Ipatied to the extent noted by Dr. Kittimongcolporn

was “most likely indefinite” as result thereof. Tr. 416.

The only reasons the ALJ appears to haaeided for not adopting those limitations
related to plaintiff’s mild mentaletardation, were that plaiffts mental functioning seemed to
be uncertain, and that Dr. Kittimongcolporn’s asseents were “a bit equivocal and tentative
Tr. 36. The ALJ, however, does rtplain in what way those aminations were uncertain or
exactly how Dr. Kittimongcolporn’s assessmentsenequivocal and tentative. The ALJ does
mention that Dr. Kittimongcolporn stated furthpsychological testing was needed, but only t(
determine the “levebf retardation” plaintifhad, and not whether or not he in fact was impair
Tr. 416 (emphasis added). Nor does the Caatanything particularlyncertain or ambiguous
in regard to Dr. Kittimongcolporn’assessment of plaintiff's impamnent or ability to function.
As such, the Court finds the ALJ erred here.

B. Dr. Price

Plaintiff argues the ALJ failed as well togmide proper reasonsrfoejecting the opinion
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of Richard Price, M.D. The Court disagre&¥ith respect to Dr. Price, the ALJ found:

Richard Price, M.D., performed a cailtative psychiatrievaluation of the
claimant on May 26, 2004. The claimant described long-term difficulty with
learning, reading, focus, mood swings, stdry of juvenile incarceration for a
sex crime, and other problems (exhi®-16F). Dr. Price diagnosed BIF,
intermittent explosive disorder, pafalia in remission, and adjustment
disorder, and [a] GAF of 40-45 (exhilidt16F:3). The claimant’s cognitive
functioning was limited, consistent with Blbut his mentadtatus testing was
otherwise intact, even @ity good (exhibit B-16F:3which does not support
such a low GAF assessment. Consisteth that conclusion, Dr. Price
thought that the claimant was amiabhel@hould have counseling to help him
work; he could manage simple and refpegitasks. Dr. Price said that the
claimant may not be able to handégyular employmenhut should have a
supervised work trial to vy his functional capacityexhibit B-16F:4). That
report suggests that the claimant couéaiform simple andepetitive tasks;

Dr. Price’s other comments appeabtspeculative and equivocal, and are
given little weight.

Tr. 37. As noted by the ALJ, the mental staggamination was essentially unremarkable (se
Tr. 566-67), which is inconsistent with the leeéimpairment a GAF score of 40 to 45 would
indicate.

The Court further agrees with the ALJ that Brice’s statement that plaintiff “may not
be able to handle regular emphognt,” as opposed to some sort of “supervised” or “low dem
job,” is largely speculative, givethe normal mental status findingsd Dr. Price’s comment tha
plaintiff seemed “to be benefitting significanfipm medication.” Tr568. Indeed, Dr. Price
went on to opine that “a supervised trial of wowds “the best way to determine” if plaintiff in
had the “ability to perform work activities on artsistent basis and maitaegular attendance
in a workplace.” 1d. Also highly equivocal i®r. Price’s statement that “a question” existed
about whether plaintiff could “accept instructidn@m supervisors or interact with coworkers
and the public,” again given the normal mentatust examination findings and improvement i
functioning plaintiff experienced. IdAccordingly, the ALJ properly declined to adopt any of

Dr. Price’s more restrictive limitations.

ORDER - 11
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C. Dr. Crabbe, Dr. Krueger, Dr. Houck, and Dr. Harrison

Plaintiff next argues the ALJ erred in refi@g the opinions of the following medical

sources: R. A. Crabbe, M.D., Keith Kruegeh.D., Trevelyan Houck, Ph.D., and Kristine S.

Harrison, Psy.D. In regard to tleepinions, the ALJ found as follows:

There are a number of [state agendygck-box assessment forms. R. [A.]
Crabbe, M.D., reported that the claimhat a depressive disorder that caused
moderate to marked limitations (exhiB#6F), but this was only a “clinical
impression” that required further evaliga to clarify (exhibit B-6F:3). In
April 2003 Keith Krueger, Ph.D., assed4®lF and an adjustment disorder,
with generally moderate limitatiorfexhibit B-8F). Dr. Krueger also
considered possible paraphilia aneéarhing disorder. Dr. Krueger added
that the claimant did not need counsglexcept to instilconfidence to move
forward, and that the best thing for ttlaimant would be to find steady work
(exhibit B-8F:4)! That suggests th&d,Dr. Krueger anyway, the claimant
was fully capable of working.

Trevelyan Houck, Ph.D., prepared a [state agency] assessment [form] in
November 2003, also finding generathpderate limitations with a marked
restriction from stress. Recent [psychotad] testing showed IQ scores in the
70s (exhibit B-23F). The claimant demuased one small error in his mental
status test, which was otherwise withiormal limits (exhibit B-23F:5). The
testing suggests no significant functiohaditation, other than some problems
consistent with lower IQ levels.

In April 2004 Kristine Harrison, Psy.D., diagnosed depression, BIF, a history
of paraphilia, and cognitive disordsiOS [not otherwise specified]
(provisional), with marked difficulty estcising judgment, krning new tasks,
and tolerating work stresses (exhiBi24F). The evidence of depression was
a bit inconsistent, and his mental ggatesting was intact, although he was
somewhat slowed x&ibit B-24F:5).

Dr. Krueger prepared another ass®ment in August 2005, diagnosing
dysthymia and BIF. He did not assessticular limitations (that portion of
the report is missing), bthhe mental status testing was fair, with some more
significant limitations consistent with lower IQ levels (exhibit B-25F:6). In
August 2006, Dr. Krueger prepared a similgport, finding that the claimant
could perform simple tasks and modeiatetations otherwise, with a marked
restriction managing ste (exhibit B-27F).

These [state agency] assessment [fommns]taken into account, because they
represent a longitudingkofile of the claimant’s functioning, and were
prepared after having some contact with the claimant. But they are check-box
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forms with only sketchy narrative gxplain the basis for the opinions

presented. The notes of mental staxesmination are alssketchy, but those

examinations are fairly intact. It doaot appear that the claimant has had

“marked” limitations in functioning, bute does have restrictions in cognitive

and social areas. These reports avergsome weight, and were addressed

(and effectively refuted) by éhmedical expert testimony.
Tr. 38. The Court once more disags that the ALJ erred here.

1. Dr. Crabbe

In addition to noting that the mental staexamination performed by Dr. Crabbe was
“sketchy” — which it clearly is in the sense thatactual clinical findigs concerning plaintiff's
mental status were provided other than theckhng of boxes — the ALJ also properly observe

that Dr. Crabbe’s conclusions ajpped to consist solely of aliicsical impression” that required

additional evaluation in der to clarify them. Id.see alsd@r. 428-30;_Murray v. Hecklef722

F.2d 499, 501 (9th Cir.1983) (expressing prefeedior individualized medical opinions over

check-off reports). For example, Dr. Crabbe stéf@ldtest of [plaintiff's] adaptive functioning”

was needed to “quantify” the assessed functibmétations he indicated were present. Tr. 429.

Dr. Crabbe also stated it wadgffetult to say” if mental health intervention was likely to restor
or substantially improve plaintiff's ability to wk for pay in a regular and predictable manner
“as his IQ and adaptive funotiing [were] unknown.” Tr. 430 (oping further that plaintiff
clearly had developmental disability that abohly be properly delineated by comprehensive
psychological testing, which Dr. &bbe himself did not perform)lhe ALJ, therefore, did not
err in rejecting Dr. Crabbeigpinion for these reasons.
2. Dr. Krueger

Plaintiff argues the ALJ erred imding Dr. Krueger’s stateant that the “best thing for

him would be finding steady worksuggested he believgthintiff was able to work in his early

April 2003 opinion, since Dr. Krueger at the sam@e found him to be markedly limited in his
ORDER - 13
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ability to tolerate the pressuamd expectations of a normal kkesetting. Tr. 436-37. But it was

not at all unreasonable for tA& J to find Dr. Krueg€'s recommendation thglaintiff seek and

obtain steady work suggested Dr. Krueger in ffedieved him to be capable of such, and that|i

was inconsistent with a marked ltation in the ability to toleratevork stress. In addition, give
that it is the ALJ who is solely responsible fosalving conflicts or ambiguities in the evidenct
the ALJ also was not remiss in giving more créaliDr. Krueger's narrative statement regardi
plaintiff's overall ability to work than to the specific check-box limitation he marked previou
on that same evaluation form.

Although plaintiff argues Dr. Krueger’s statementehdoes not in itselstablish that he
is in fact capable of working, threlevant point here ithat Dr. Krueger did believe this to be th
case. Plaintiff further argues the ALJ was balrgingenuous for then goiran to reject the late
opinions of Dr. Krueger, but the record simply sle®t support such a claim. Rather, the Coy
finds the ALJ provided valid reasofa rejecting them as well. For example, the ALJ expreq
noted the state agency assessment forrkKidieger completed in August 2005, contained no
specific mental functional limitations (albeit seagly because that paon of the form was
missing). Tr. 38. Further, the ALJ noted the @ity “fair” — and, as noted above, “sketchy” -
mental status examination findings that would m®tonsistent with DiKrueger’'s statement
later in the same form, that whilsteady work would be desirahl it was unlikely that plaintiff
would be able to obtain it on his own. Tr. 631-32.

The same reasons were given by the Ahd apply to the August 2006 report completg
by Dr. Krueger. Seér. 680-82. Indeed, it should be notedt Dr. Krueger went on to state
therein that a “job would be [a] better way foldintiff] to manage” his depression (rather thar

through mental health counselinghd that plaintiff's problems ibeing able to find work was

ORDER - 14
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“more an issue of skill lev[el] #n of [mental health] needs.” T882. Thus, for all of the abovg
reasons, the Court finds no eroor the part of the ALJ here.

3. Dr. Houck

Here, again, the ALJ noted the fact thatritental status examination performed by Dr}.

Houck was largely within normal limits, and thiaeé psychological testing she conducted for t
most part suggested “no significant functiblivaitation.” Tr. 38, 613-16, 621-22. As with the
opinions of the other medical sources the ALdradsed, these were valid reasons for not full
adopting Dr. Houck’s findings and limitationgn addition, although natpecifically discussed
by the ALJ, the Court notes that. Houck estimated plaintiff wodlbe restricted to the extent

found for no longer than nine months. See616; Tackett v. Apfel180 F.3d 1094, 1098 (9th

Cir. 1999) (claimant must show he or she suffevsr medically determinable impairment that
can be expected to last for continuous periodadfiess than twelve months). Accordingly, ev
if Dr. Houck’s findings and limitations were sugrted by testing and theental status findings,
they do not meet the duration requient to establish disability.

4. Dr. Harrison

Once more, the ALJ properly noted the famyrmal mental statugsting — except for

some seeming slowness in movement, speetthamking — performed by Dr. Harrison here,
which does not support the marked mental fumali limitations assessed, including the stateq
likely need for special &ining and supervision. Sde. 624-25, 627. Given the dearth of clinig
findings to support that level oéstriction, the Court cannot fiathe ALJ for not fully adopting
Dr. Houck’s opinions.

5. Dr. Johnson

Plaintiff argues the ALJ erred in finding that the opiniohthe above medical sources

ORDER - 15
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“were addressed (and effectivelyuted) by the medical expertstamony” from Dr. C. Richard

Johnson. Tr. 38. The Court agrees Dr. Johnson did not expressly so testify, but the only marked

limitation Dr. Johnson found based on his review eflitstorical medical evidence in the recofd
was with respect to maintaining social functioning. $ee26. That limitation is in line with
the ALJ’s own assessed mastion that plaintiff ‘would work best without interaction with co-
workers, the public, or supervisors.” Tr. 35 (emphasis in origat). In addiion, Dr. Johnson

testified that although at least oeealuation report in the recontdicated plaintiff had a marked
limitation in his “abilty to respond appropriatetp and tolerate [the] pressure[s] in a formal
work setting,” he was “working now,” and seenféalbe functioning well in that job,” although
Dr. Johnson did find that job to be “a fairly uniqueie, in that he worked for his father driving
a truck, with “virtually no interaadn with” other people. Tr. 827.

This additional testimony from Dr. Johnson sfyty indicates he felt — unlike those oth

11}

medical sources who found plafiittould not handle the pressuaad expectations of a normal
work setting — that plaintiff currently was capabfedoing so. Furthegs noted above, the ALJ

already accounted for the marked limitation in abftinctioning that Dr. Johnson found as weljl.

Thus, while it is true that Dr. Johnson in histimony does not expressly discuss all of the above

medical source opinions, that fesbny does contradict many ofe¢tmental limitations contained
therein. Accordingly, here tabe Court finds no error.
6. Dr. Norfleet
The record contains a psychological repdated December 21, 2001, from Beverly J.
Norfleet, Psy.D., who diagnosed plaintiff withesrning disorder and amtisocial personality
disorder, and who assessed him with a current €&ffe of 50. Tr. 208. In regard to plaintiff'y

prognosis, Dr. Norfleet found it to be “[p]oor goiarded,” opining further in relevant part:
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.. . He appears to have long-stamddifficulty in positively relating to
authority figures such as a bosscoworker with greater knowledge or
experience. He reports difficulty reeig criticism, and tends to protect
against the uncomfortable emotions this generates in him with impulsive
behavior such as walking off a je@bthout thought of potential financial
consequence. This has resulted in dire consequences for him as he is currently
homeless due to his inability to pay fonte He appears to be afraid of being
overwhelmed by strong feelings suahanger and rather than be
overwhelmed he walks away or agtgulsively. These emotional and
behavioral difficulties do not bodeell for relationships in a work
environment. In order to function in a work environment, Mr. Naumann will
need assistance in developing impuleatrol and anger management skills
for the work place. Without psych@rapeutic intervention, | would be
concerned about Mr. Naumann’s abilibymaintain long-term employment.
His learning disability appears b@ secondary to his emotional and
behavioral difficulties.

Results from this evaluation suggesasoning ability in the borderline range
and average memory and hearing pt&n Mr. Naumann demonstrates the
capacity for normal concentration andgstence. Duringhe evaluation he
demonstrated social skills adequat@égotiate non-conflicsituations. His
current adaptation to work engimment without the above mentioned
interventions is poor.
Tr. 209. Plaintiff argues the ALJ waiequired to consider Dr. Négé&t's report and opinions, by
did not do so, and therefore he erred. In h@gsien, the ALJ stated that because “the doctrin
of administrative finality” applied to the issue@aintiff's disability through the date of initial
determination of plaintiff’'s pripapplications for disability beefits, February 20, 2002, the AL
would only “address the issue of disabilitygbening February 21, 2002.” Tr. 31. The ALJ we
on to state that any consideratmiithe evidence in the recordtdd prior to that date, would be
“done only to establish a history of [plaintiff’a]leged impairments and [was] not intended ag
de facto reopening of any prior application.” Id.

Since Dr. Norfleet’s report is dated befd-ebruary 21, 2002, and because plaintiff hal

not specifically challenged the determination of the ALJ to not re-open the prior claim peri
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other than to request that on remand the Casiomer consider whether that period should b¢
re-opened — the ALJ did not errfealing to mention or discussdhreport. However, plaintiff
argues this reason for failing to do so is impropetause the prior applications were dismiss
only on the basis that he did raggpear at his requested admirastve hearing, and not becausg
determination as to whether he was disabled was made on the merits. For purposes of fi
the administrative context, though, it does not malktat the prior applications were dismisseq
on the basis of procedural default as opposeahtactual decision on the merits, and plaintiff I
cited to no legal authority stat] the contrary. Nor does Dr. Nlgrét indicate anywhere in her
report that she was providing epinion as to anything other thafaintiff's current functioning,
even though that report is ddtgist two months prior to éhbeginning of the period of time
relevant to the determination disability in this case. Sel. 209 (“His currentidaptation to [a]
work environment without the above ntiemed interventions is poor.”).

Accordingly, the ALJ was not obligated to cales Dr. Norfleet’s rport or the opinions
contained therein. On the other hand, as désmiabove, the ALJ erredliis evaluation of the
late November 2002 findings and opinions of Rittimongcolporn, which arattributable to the
diagnosis of mild mental retaation. In addition, Dr. Norfleediagnosed a cognitive condition

as well, namely a learning disorder, and suchrdiagg, as just noted, was made just prior to t

relevant beginning date in this matter. As swgben that this matter is being remanded in payrt

on the basis of the ALJ’s errors in evaluatihg cognitive impairment and limitations found by
Dr. Kittimongcolporn, the Commissionen remand also shall determine whether Dr. Norfleg
opinion has any bearing on the reletvime period, and, if so, giyeroper consideration theretg

along with the other relevant medical wpin source evidenda the record.
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[I. The ALJ’s Assessment of Plaintiff’'s Credibility

Questions of credibility are solely within the control of the ALJ. San@®é F.2d at
642. The Court should not “second-guesss tnedibility detemination. _Allen 749 F.2d at
580. In addition, the Court may not reverse aibity determination wiere that determination
is based on contradictory or ambiguous evidenceatld79. That some of the reasons for
discrediting a claimant’s tastony should properly be discoiea does not render the ALJ’s
determination invalid, as long as that deteation is supported by substantial evidence.

Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir. 2001).

To reject a claimant’s subjective complairthe ALJ must providéspecific, cogent

reasons for the disbelief.” Lester v. Cha&t F.3d 821, 834 (9th Cir. 1996) (citation omitted)

The ALJ “must identify what s&imony is not credible and \ahevidence undermines the

claimant’s complaints.” I Dodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). Unless

affirmative evidence shows tledaimant is malingering, the AL's reasons for rejecting the

claimant’s testimony must Welear and convincing.” LesteB1 F.2d at 834. The evidence as

whole must support a finding afalingering. O’'Donnell v. Barnhar818 F.3d 811, 818 (8th Cir.

2003).
In determining a claimant’s credibility,dhlALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning

symptoms, and other testimony that “apps less than candid.” Smolen v. Cha®érF.3d 1273,

1284 (9th Cir. 1996). The ALJ also may consi@detaimant’s work record and observations g
physicians and other third parties regardimg nature, onset, duian, and frequency of
symptoms. Id.

Here, the ALJ found plaintiff's medically tleminable impairments “could reasonably
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be expected to produce some of the alleged symg but [plaintiff’'s] statements concerning t
intensity, persistaze and limiting effects of thessymptoms [were] not entirely credible.” Tr. 3
Plaintiff argues that in so finding, the ALJ failedhis duty to provide specific and legitimate,
let alone clear and convincing, reasons for discagrtis credibility. But plaintiff has taken th
statement out of context, and ignores the nspexific reasons the ALJ went on to provide lat
in his decision for not finding him to be fully credible, which the Court finds to be valid for t
reasons set forth below.

The ALJ first discounted plaintiff’'s credibilitgn the basis that his allegations of back
pain were not consistent with the objective medical evidence in the record, noting specific
that while the record contained clinical findings “consistent with some pain,” it did not supy
“severe back disorder” as allegeddgintiff, other than in the seashe term “severe” is used t
dispose ofle minimis, i.e., groundless, claims at step tefdhe sequential disability evaluation
process. Seé&r. 37. A determination that a claimantemplaints are “inconsistent with clinical

observations” can satisfy theeak and convincing requiremeRegennitter v. Commissioner of

SSA 166 F.3d 1294, 1297 (9th Cir. 1998). The ALJ,¢fane, provided a valid reason here fg
discounting plaintiff's credibility.

A claimant’s pain testimony nganot be rejected “solelgecause the degree of pain [or

other subjective complaints] alleged is napgorted by objective medical evidence.” Orteza V.

Shalala 50 F.3d 748, 749-50 (9th Cir. 1995) (quoting Bunnell v. Sulli@a7 F.2d 341, 346-47

(9th Cir.1991) (en banx(emphasis added); see aRollins v. Massanar61 F.3d 853, 856

(9th Cir.2001); Fair v. Bower885 F.2d 597, 601 (9th Cir. 1989); Byrnes v. ShaklaF.3d

639, 641-42 (9th Cir. 1995). Inithcase, the ALJ provided othelear and convincing reasons

for discounting plaintiff'scredibility as well.
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The ALJ, for example, noted that plaffiihad reported significant improvement in both
his pain and depressiggmptoms, and indeed that medicatappeared to control the latter. Se

Tr. 37-38; Morgan v. Commissner of Social Sec. Adminl69 F.3d 595, 599 (9th Cir. 1999)

(ALJ may discount claimant’s credibility on bagif medical improvement); Tidwell v. Apfel

161 F.3d 599, 601 (9th Cir. 1998). The ALJ alseeda number of fairly vigorous household
chores and other daily activitiesapitiff reported that hengaged in, which alde not consistent]
with allegations of disabling symptoms. Tr. 39; Sseolen 80 F.3d at 1284 (ALJ may conside
daily activities to reject claimasttestimony, if claimant is abl® spend substantial part his or
her day performing them or those activitaae transferable to a work setting).

Perhaps most significantly, however, is tharth and final reason the ALJ provided fol
discounting plaintiff's credibility:

It is noted, of course, that the claim&as been able to return to work (exhibit

8F:1) as a commercial driver. The fadtthe has returned to fairly vigorous

work, without a showing of a significhimprovement in functioning at the

time he started working, demonstratiest he has been able to work

throughout this period. An examinatior his commerciadriving license

was negative for any significant problem (exhibit B-29F:1-3).
Tr. 39. Accordingly, the ALJ provided severaat and convincing reaseior finding plaintiff

to be not fully credible, and thefiore did not err in doing so.

V. The ALJ's Evaluation of the Lay Witness Evidence in the Record

Lay testimony regarding a claimant’'s symp®*“is competent evidence that an ALJ m
take into account,” unless the ALJ “expressly datees to disregard such testimony and give

reasons germane to each witness for doing_so.” Lewis v. A86IF.3d 503, 511 (9th Cir.

2001). In rejecting lay testimony, the ALJ need cit# the specific reed as long as “arguably

germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea

link his determination to those reasons,” aotistantial evidence supports the ALJ’s decision|.
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Id. at 512. The ALJ also may “draw inferendagically flowing from the evidence.” Sample
694 F.2d at 642.

The record contains a written statement figeantiff’'s mother, in which she sets forth
her observations of plaintiff's symptoms and limitations. Be&56-64. With respect to those
observations, the ALJ found as follows:

The claimant’'s mother reported thhé claimant cares for his son and

manages personal care. He wentfatks, drove, and helped with some

household chores. She noted that hetfadle with stress, and needed some

help because of pain (exhibit B-3EJhis report reflects her observations of

the claimant and his behavior, and is crégtb the extent that it is consistent

with the medical evidence discussed above.

Tr. 39. Plaintiff argues the ALJ’s reasons for fudlly crediting his motkr’'s observations were
insufficiently specific. The Court agrees. Rt#i’'s mother’s statement contains observations
that indicate more severe lintians than the ALJ found in hissessment of plaintiff's residual
functional capacity discussed below. For exangiie,stated that plaintiff needed help with at
least some of his personal tasks due to padhwvéth “any paperwork” due to not always being
able to understand what he reads. Tr. 357. Shesalsed that he had take breaks when doing
household tasks again due to pain, and that healilandle stressful sittians “well at all.” Tr.

358, 362. The ALJ erred in failing to provide gama reasons for not adopting the more seri

observations of plaintiff's mother such as these.

V. The ALJ's Assessment of Plaintiff's Residinctional Capacity and the Hypothetica
Question the ALJ Posed to the Vocational Expert

If a disability determination “cannot be made on the basiseafical factors alone at ste|
three of the evaluation procest)e ALJ must identify the clainmds “functional limitations and
restrictions” and assess histar “remaining capacities for wiorelated activities.” SSR 96-8p,

1996 WL 374184 *2. A claimant’s rekial functional capacity assessmesniised at step four t
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determine whether he or she can do his or herrpkestant work, and at step five to determine

whether he or she can do other work. ldthus is what the claimant “can still do despite his g

=

her limitations.” 1d.

A claimant’s RFC is the maximum amount ofrlkw¢he claimant is able to perform basgd
on all of the relevant edence in the record. IdHowever, a claimant’s inability to work must
result from his or her “physicalr mental impairment(s).” IdThus, the ALJ must consider only
those limitations and restrictions “attributaldemedically determinable impairments.” Ith
assessing a claimant’s residual functional capattie ALJ also is required to discuss why the
claimant’s “symptom-related functional limitatioasd restrictions can or cannot reasonably be
accepted as consistent with the medical or other evidencet 1d.

If a claimant cannot perform his or her pagvant work, at step\¥e of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national
economy the claimant is able to do. Tacke&®0 F.3d 1094, 1098-99 (9th Cir. 1999); 20 C.F.R.8
404.1520(d), (e),8416.920(d), (e). The ALJ darthis through the testimony of a vocational
expert or by reference to tl@®mmissioner’'s Medical-Vocatioh&uidelines (the “Grids”).

Tackett 180 F.3d at 1100-1101; Osenbrock v. Ap#0 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will beupheld if the weight of thenedical evidence supports the

hypothetical posed by the ALMartinez v. Heckle807 F.2d 771, 774 (9th Cir. 1987); Gallant

v. Heckler 753 F.2d 1450, 1456 (9th Cir. 1984). Theational expert’s testimony therefore

must be reliable in light of the medical eviderto qualify as substantial evidence. Embrey v.
Bowen 849 F.2d 418, 422 (9th Cir. 1988). Accordinghe ALJ’s description of the claimant’s
disability “must be accurate, detailethdasupported by the medical record.” Embi@49 F.2d

at 422 (citations omitted). The ALJ, however ynamit from that description those limitations
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he or she finds do not exist. Rollins v. Massariil F.3d 853, 857 (9th Cir. 2001).

As noted above, the ALJ assessed plaintifina residual functiolaapacity to perform
light work, more specifically finding that:

... [H]ecan sit and stand/walk 6 hours each in an 8-hour workday. He
has no limitations oper ating hand or foot controls. He can frequently
balance, stoop, kneel, and climb rampsand stairs. He cannot climb
ladders, ropes and scaffolds. He can occasionally reach overhead with his
right arm. Heiscapable of smple, repetitive tasks, he would work best
in routine jobs, making judgments within the scope of simple, repetitive
tasks. Hewould work best without interaction with co-workers, the
public, or supervisors.

Tr. 35 (emphasis in original). The ALJ poselyaothetical question to ¢éhvocational expert at
the administrative hearing, which reads in relevant part:

... The records indicateahthe claimant is exertionally limited as follows.

He can occasionally lift 20 pounds, frequently ten. He can sit, stand or walk
for six hours in an eight-hour day. ldees not have any limitations regarding
the operation of any hand or foot cofdra.e., pushing or pulling. He is
precluded from performing jobsqeiring climbing, ladders, ropes or

scaffolding. He can frequently climb ramps, stairs, balance, stoop and knee[l].

... He has some limitation in occasibreaching overhead, at least at some
point in time he did, occasional reachimgerhead in his right hand, right arm.
And he does not have any other physical limitations or restrictions. Assume
that the non-exertional limitations or restions indicate thahis individual is
capable of performing simple, repetitive tasks. He can understand, remember
and follow through on simple, repetitivesks. He would work best in jobs

which were relatively routine, and which he only had to make judgments
within those simple, repetitive taskble works best with no more than
occasional interaction with supervispco-workers and members of the

public. . ..

Tr. 834. In response to that hypdibal question, the vocational expéestified that there were
other jobs plaintiff could dolr. 834-35. Based on the vocational expert’s testimony, the AL
found plaintiff to be capable of performing othebs existing in significant numbers in the

national economy. Tr. 40-41.
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Plaintiff argues the ALJ erred by posing a hyytical question to the vocational exper
which was less restrictive tharethesidual functional capacity wittthich he assessed plaintiff.
Specifically, plaintiff notes that wle the ALJ found that plaintiffWwould work best without
interaction with co-workers, the public, or supervisors’ in his assessment of plaintiff's RFC,
the hypothetical question the ALJ ealsto the vocational expert only limited plaintiff, as noted
above, to “no more than occasional interacti@rewith. Tr. 35, 834. The Court agrees that t

latter limitation is significantly less restrictive thtrat included in plaitiff's residual functional

capacity assessment. In other words, a prohibiti@amagany interaction with others is not at gall

the same as a maximum capability targeract on an occasional basis.

VI. Remand for Further Administrative Proce®ss in this Matter Is Appropriate

The Court may remand this case “either fdiional evidence and findings or to awargd
benefits.” Smolen80 F.3d at 1292. Generally, when thau@ reverses an ALJ’s decision, “the

proper course, except in rare circumstaniset® remand to the agency for additional

UJ

investigation or explani@n.” Benecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004) (citation

omitted). Thus, it is “the unusual case in whicis itlear from the recorthat the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits iappropriate.” Id.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purpose.” Sn&fldn3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Sfieally, benefits should be awarded
where:

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no oarsling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfitad the claimant diabled were such
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evidence credited.

Smolen 80 F.3d 1273 at 1292; McCartey v. Massgriz88 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues remain with respect to the caédvidence in the record concerning plaintiff's
cognitive impairment and limitations, the lay wisseevidence in the reh and the ability of
plaintiff to perform other jobs existing in significant numbers in the national economy, the ¢
finds remand to the Commissioner for furthemamistrative proceedings in accordance with th
findings contained hereitio be appropriate.
As noted above, plaintiff requests thatremand the Commissioner re-consider wheth
the prior claim period be re-opaheBut, also as noted aboyaintiff does not put forth any
reasons, legitimate or otherwise tasvhy the ALJ erred ideclining to do sin the first place.
Nor has plaintiff provided any specific argumastto why it would be appropriate once again
for the Commissioner to re-visit that issue. Acitogly, the Court declinet® order that this be
done on remand, though the Commissioner certainlyahagse to do so if that course of actig
is determined by him to be appropriate.

CONCLUSION

Based on the foregoing discussion, the €bads the ALJ improperly determined
plaintiff to be not disabled. Accordingly,gtALJ’s decision is REVERSED, and this matter
hereby is REMANDED to the Commissiorfer further administrative proceedings.

DATED this 30th day of August, 2010.

/ﬁn A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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