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UNITED STATES DSTRICT COURT
7 WESTERN DISTRICTOF WASHINGTON
AT TACOMA
8
9 MYA M. TRACY, et al.,
Case No. 09-5588RJB
Plaintiffs,
10 ORDER GRANTING IN PART
V. AND DENYING IN PART
11 DEFENDANTS’ MOTIONS FOR
STATE OF WASHINGTON, et al., FEES AND COSTS
12 Defendants.
13
MALACHI R. TRACY,
14
Plaintiff,
15
V.

16 STATE OF WASHINGTON, et al.,
17 Defendants.
18
19 This matter comes before the Court on Defatglanotions for attorneys’ fees and costs
20 (Dkts. 158, 162). The Court has consideredtlo&ion, responses, ancethelevant documents
21 herein.
29 |. FACTUAL AND PROC EDURAL BACKGROUND
23 On July 31, 2009, Plaintiffs Mya Tracy ahthlachi Tracy filed a complaint against
o4 Defendants Federal Way SchoobkBict, Diane Holt, Jennifer Brown, Joan Moser, Multicare
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Health System, and Jennifer Knight alleging &tains of Plaintiffs’civil rights under 81983 and
81985, and alleging several statet claims. Dkt. 1.

Plaintiffs Mya and MalachTracy’s claims against Dendants Federal Way School
District, Ms. Holt, Ms. Brown, and Ms. Moser aiffom assistant admiriator Jenna Brown’s
June 5, 2006 report to Child Protective Servit€®S”) following kindergarten student M.T.’s
disclosure that he was beirguthed in his genital area by his brother Malachi Tracy. Dkt. 158,
p. 2. M.T.’s disclosure to Ms. Brown occuiirduring a 15-minute conversation Ms. Brown had
with M.T. when he was sent to her officeaagesult of a disciplinary issue involving another
kindergarten student. Dkt. 158, p. 2-3. ScHriricipal Diane Holt and M.T.’s kindergarten
teacher, Joan Moser, did not discusstthpic with M.T. Dkt. 158, p. 3.

Ms. Brown and Ms. Holt were contactedlay enforcement regarding the disclosure.
Dkt. 158, p. 3. Ms. Brown and Ms. Holt cooperaitegroviding answers to law enforcement’s
guestions.ld. Principal Holt also received follv-up inquiries from CPS to which she
respondedld. Teacher Joan Moser did not have arwplvement in the report to CPS and was
not contacted by law enforcement or CPS.

Plaintiffs Mya and MalachTracy’s claims against Defenaks Multicare Health System
and Jennifer Knight arise from the June 19, 2006 n&iceinterview of M.T. by Jennifer Knight,
an employee of Multicare Health Systenttad time of the interview. Dkt. 162, p. 2.

On November 2, 2010, the Court issued an order granting Deferidant®ns for
summary judgment. Dkt. 154. TRmurt stated, in summary, that the Plaintiffs failed to support
their allegations with evidence and failed teehtheir burden on summnygudgment to show a

genuine issue of material fadi.

! Federal Way School District, Diane Holt, Jennifer Bnpdoan Moser, Multicareélth System, and Jennifer
Knight
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On November 16, 2010, Defendants Federay \Bfehool District Diane Holt, Jenna
Brown and Joan Moser filed a mai for attorneys’ fees angenses and mandatory statutory
damages. Dkt. 158. Also on November 2810, Defendants Jennifer Knight and Multicare
Health System joined Defendants Federal \@algool District, Dianédolt, Jenna Brown and
Joan Moser in their motion. Dkt. 162. Theu®t will consider théwo motions (Dkt. 158 &
163) in this single order.

[I. DISCUSSION
A. School Defendants’ Motion for Attorneys’ Fees and Expensesnd Statutory Damages

Defendants Federal Way Schd@uktrict, Diane Holt, Jenna Brown and Joan Moser are
seeking (1) attorneys’ fees for defending agaPlaintiffs Mya and/lalachi Tracy’s federal
claims pursuant to 42 U.S.C. §1988; (2) expsrfer defending against Plaintiffs Mya and
Malachi Tracy’s federal claims pursuant to Fe@iR.P. 54(d)(2); and (3attorneys’ fees and
expenses for Plaintiffs Mya and Malachi Tyacstate law claims pguant to RCW 4.84.185.
Dkt. 158, p. 2. Defendants Diane Holt, Jenna Brown, and Joan Moser also seek statutory
damages from Plaintiffs Myand Malachi Tracy under RC¥\24.510, the anti-SLAPP statute.
Id. Defendants Federal Way School District, @i&folt, Jenna Brown and Joan Moser assert
that fees and damages are proper becausgiffeaMya and Malachi Tracy’s claims were
groundless, frivolouxyr unreasonableld.

1. Attorneys’ Fees Purgant to 42U.S.C. §1988

42 U.S.C. 81988 provides that “[ijn any actior proceeding to enforce a provision of
sections... 1983, [or] 1985... thew, in its discretion, magllow prevailing party... a
reasonable attorney’s fee as parthe cost....” “Adistrict court may aard attorneys’ fees

pursuant to 42 U.S.C. 81988 to a prevailing arghts defendant if thplaintiff's action was
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unreasonable, frivolous, nigess, or vexatious.'Franceschi v. Schwartz, 57 F.3d 828, 832 (9th
Cir. 1995)(internal citatiomnd quotes omitted).

Defendants Federal Way Scha@iktrict, Diane Holt, Jenna Brown and Joan Moser argue
that Plaintiff Mya and Maichi Tracy’s 81983 and 81985 claimsre frivolous and without
merit. Dkt. 158, p. 8. An action is frivolousitiflacks an arguable basin fact or law.Schutts
v. Bently Nevada Corp., 966 F.Supp. 1549, 15%b. Dev. 1997)citing Neitzke v. Williams, 490
U.S. 319, 325 (1989). An actiammeritless, “in the serst is groundless or without
foundation.” Elks National Foundation v. Weber, 942 F.2d 1480, 1485 (9th Cir. 1991).

In this case, Plaintiffs Mya and Malachiacy advanced a legal position which was
seeking to extend existing law regarding their 81988rd. It is difficultto say that the claims
were without foundation or lackeh arguable basis in fact omla While it is a close question,
the Court should find for Plaintiffs on thissue because the Defendants Federal Way School
District, Diane Holt, and Jenna Brown have fdite prove that Plaintiffs’ §1983 claims were
entirely meritless or frivolous.

Plaintiffs Mya and Malachi Tracy, howevavholly failed to sipport their allegations
against Teacher Joan Moser. Plaintiffs alletipad Joan Moser “deprivatie Plaintiffs of their
fundamental right to their child and brothec@mpanionship, did wronglly violate the well-
established right of family unity.’Dkt. 44, p. 11. Plaintiffs faittto present facts regarding Ms.
Moser to support the allegationtimeir amended complaint. PRéiffs failed to respond to
arguments made regarding Ms. 840 in Defendants’ motions fsummary judgment. Finally,
Plaintiffs failed to respond tbefendant Moser’s arguments in meotion for attorneys’ fees and
costs. Plaintiffs have made no argumenggarding Ms. Moser and have not presented any

evidence showing Ms. Moser is liable under any caon$actions stated in their complaint. For
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these reasons, all claims against Ms. Maegere entirely groundless, frivolous, and
unreasonable.

Plaintiffs Mya and Malachi Tracalso failed to support thesllegations for violation of
81985 against Defendants Fedatédy School DistrictDiane Holt, Jenna Brown and Joan
Moser. Plaintiffs Mya and Malachi Tracy allebeiolations of theircivil rights under 81985 by
Defendants Federal Way School Bistt Diane Holt, Jenna Brown and Joan Moser, but did not
allege any “racial or class-bakanimus.” Dkt. 44, p. 11-12. &htiffs failed to provide any
evidence of “racial or clagsased animus” in responselefendants Federal Way School
District, Diane Holt, Jenna Brawand Joan Moser’s motions feummary judgment. Dkt. 154,
p. 19-20. Finally, Plaintiffs fed to respond to Defendantsdegal Way School District, Diane
Holt, Jenna Brown and Joan Moser’s argumentieir motion for attorneys’ fees. Plaintiffs
81985 claims against Defendants Federal Wdno8IcDistrict, Diane Hth, Jenna Brown and
Joan Moser were frivolous because it kdtlany basis in fadr the law.

Attorneys’ fees should be granted tof@edants Federal Way Baol District, Diane
Holt, Jenna Brown, and Joan Moser becausaftiffaiMya and Malachi Tracy’s 81985 claims
and § 1983 claims against Defendant Joan Moser were frivolous.

Counsel for Defendants were Tyna Ek, Matthew Miller, and Nancy McCoid. Tyna Ek
was lead counsel and her hourly rate was $Z38. 159, 11, 3. Matthew Miller’s hourly rate
was $200.Id. Nancy McCoid’s hourly rate was $20@. Counsel did not itemize their hours
by subject matter or task, so the Court is uncertain as to how many hours were spent on speci
tasks. The issues involving Ms. Moser were not complex, but Coudsasgiond to Plaintiffs’
complaint, responded to discovery requests,daafted a summary judgment motion and reply

all regarding Plaintiff’'s 81983 clais against Ms. Moser. Counsel also responded to Plaintiffs’

ORDER -5

ic



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

complaint regarding Plaintiff$§1985 claims, performed legakearch regarding Plaintiffs’
81985 claims, and drafted a summary judgnaeck reply to an opposition to the summary
judgment regarding Plaintiffs’ §188&laims. The Court finds that, based on a review of the
record, a reasonable amount of time spefdardkng Ms. Moser is 8 hours and a reasonable
amount of time spent researchigngd defending against Plaintiff§1985 claims is 8 hours; for a

total of 16 hours. The Court calculates attorneys’ fees as follows:

Attorney AllottedHours Rate Total
Tyna Ek 8 * $225 = $1,800
Matthew A. Miller 7 * $200 = $1,400
Nancy McCoid 1 * $200 = $200
Total = $3,400

The attorneys’ fees should be apportioned asval Judgment should be entered in the amount
of $850 in attorneys’ fees against Plaintiff Myracy, in favor of Defendants Federal Way
School District, Diane Holt, anienna Brown. Judgment should be entered in the amount $850
in attorneys’ fees against Plaintiff Mya Traay favor of Joan Moser. Judgment should be
entered in the amount of $850 iticeneys’ fees against Plairftiflalachi Tracy, in favor of
Defendants Federal Way Schookbict, Diane Holt, and Jenrigzrown. Judgment should be
entered in the amount 850 in attorneys’ fees against Plaihkifalachi Tracy, in favor of Joan
Moser.

2. Expenses pursuanto Fed.R.Civ.P. 54(d)(2)

Fed.R.Civ.P. 54(d)(2) states that a “cldonattorneys’ fees and related nontaxable
expenses must be made by motion....” Tlbei€does not address attorneys’ fees incurred
defending Plaintiffs’ federal alims under Fed.R.Civ.P. 54(d)({2ecause they were granted
under 42 U.S.C. 81988. Local Rule GR states that “[a]ll costs shall be specified, so that the

nature of the charge can be readily understood.”
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Defendants Federal Way Schduktrict, Diane Holt, Jena Brown, and Joan Moser

provide a table summarizing their expenses by billing period and category. Dkt. 159, p. 7. The

Defendants do not show why these expemsas incurred and do not provide supporting
documentation. The Court is uncertain whethese expenses weareurred in performing
discovery, drafting motions, or advising clienf®e Court is unable to attribute expenses
incurred in defending Ms. Moser or defendingiagt Plaintiffs’ 81985 claims and is unable to
determine if the expenses were reasonableandssary. Therefore, Defendants Federal Way
School District, Diane Holt, dma Brown, and Joan Moser request for expenses should be
denied.

3. Attorneys’ Fees and Epenses Pursuant to RCWA.84.185 for Statd_aw Claims

RCW 4.84.185 states:

In any civil action, the court havingrjadiction may, upon vitten findings by

the judge that the action, counterclaingss-claim, third party claim, or defense

was frivolous and advanced withoebsonable cause, require the nonprevailing

party to pay the prevailing party theasonable expensascluding fees of

attorneys, incurred in opposing such acficounterclaim, crosdaim, third party

claim, or defense.
Defendants Federal Way SchookBict, Diane Holt, Jenna Browand Joan Moser argue that
Plaintiffs Mya and Malachi Tracg’State law claims were frivoloasd without merit. Dkt. 158,
p. 8. Plaintiffs failed to survive summarydgment because they did not make an adequate
showing. It is, however, arguadhat Plaintiffs Mya and Mathi Tracy had reasonable claims
against Defendants Federal Wayh&al District, DianeHolt, and Jenna Brown for violations of
State law. It is not arguableathState claims against Defenddaan Moser were not frivolous.

Plaintiffs failed to presenttts regarding Ms. Moser to supptheir allegéons in their

amended complaint. Plaintiffailed to respond to Defendantaotions for summary judgment

regarding Ms. Moser. Finally, Plaintiffs fad to respond to Defendant Moser’s arguments in

14
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her motion for attorneys’ fees, expes, and costs. Plaintiffsseamade no arguments regarding
Ms. Moser and have not presented any evidshowing Ms. Moser is liable under any causes
of actions stated in their cotaint. For these reasons, thatgtlaw claims against Ms. Moser
were frivolous, and Defendant Joan Moser istiedtito attorneys’ feeand expenses under RCW
4.84.185.

As noted above, Defendants’ Counsel has not provided the Court with a detailed
accounting of attorneys’ fees and expenses Qowrt finds that aeasonable amount of time
spent in defending Defendant Joan Moser ag&ilantiffs’ State law claims is 8 hours. The
issues involving Ms. Moser were not complex, Gounsel did respond todrhtiffs’ complaint,
responded to discovery requesty] a@rafted a summary judgment tiom and reply. Attorneys’

fees are calculated as follows:

Attorney AllottedHours Rate Total
Tyna Ek 4 * $225 = $900
Matthew A. Miller 3.5 * $200 = $700
Nancy McCoid 0.5 * $200 = $100
Total = $1,700

Judgment should be entered in the amount of $8a@anneys’ fees againBlaintiff Mya Tracy,
in favor of Defendant Joan Moser. Judgtr&rould be entered in the amount of $850 in
attorneys’ fees against Plaintiff Malachi Tyam favor of Defendant Joan Moser.

The Court is unable to determine which exgsn®ay be attributed to the defense of
Defendant Joan Moser and whether they wemeaeable and necessary. Therefore, the Court
does not award expenses.

4. Statutory Damages Prsuant to RCW 4.24.510 — Anti-SLAPP Statute

Defendants Federal Way Schda@uktrict, Diane Holt, Jena Brown, and Joan Moser

assert that they are entitled to fees, expgnand statutory damages under RCW 4.24.510. Dkt.
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158, p. 7. Plaintiffs state that Defendantdéfal Way School District, Diane Holt, Jenna
Brown, and Joan Moser did not actgood faith and, therefore altack of good faith acts as a
bar against the application of RCW 4.24.510. Dkt. 165.

RCW 4.24.510, the anti-SLAP#Ratute, provides that‘person who communicates a
complaint or information to any branch or aggof federal, stateyr local government... is
immune from civil liability for claims bsed upon the communicati to the agency or
organization regarding any matter reasonablgooicern to that agency or organization.”
Further, a “person prevailing uporetdefense provided for in thégction is entied to recover
expenses and reasonable attorneys’ fees incurestablishing the defense and in addition shall
receive statutory damages of ten thousand dolla&RCW 4.24.510. “Statutory damages may be
denied if the court finds that the complaintimfiormation was communicated in bad faithd.

A government agency is not a “person” under RCW 4.24.5¢aline v. Department of
Labor and Industries, 169 Wash.2d 467, 473 (2010). Defendaederal Way School District is
not entitled to statutory damages or atays’ fees and expenses under RCW 4.24.510.
Defendants Diane Holt, Jenna Brown, and Joan Maxgpie that since theyere sued in their
individual capacity that they are “persdmusmder RCW 4.24.510 and, therefore, entitled to
statutory damages, attorneys’ fees, and exper&sgaline, however, did not state that
government employees performitigeir governmental duties and sued in their individual
capacity may recover under RCW 4.24.510. The Court declines to extend the law without
justification.

Additionally, Defendants Federal Way Sch@ustrict, Diane Holt, Jenna Brown, and
Joan Moser were defended by the same coui$es would imply that the Diane Holt, Jenna

Brown, and Joan Moser were acting in thefrotdl capacity withthe Federal Way School
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District and, therefore, not protected under RCW 4.24.510erdants Diane Holt, Jenna
Brown, and Joan Moser also have not shownttiet would have beegxposed to individual
liability and have not shown that RCW 4.24.5Hould apply. For the foregoing reasons,
Defendants Federal Way Schookbict, Diane Holt, Jenna Bwn, and Joan Moser may not
recover statutory damages or attornegg’sfand expenses under RCW 4.24.510. The Court
need not address the parties’ argumentsrdagz a finding of good faitlsince the Court has
found RCW 4.24.510 does not apply.

5. Summary

Defendants Federal Way Scha@iktrict, Diane Holt, JennBrown, and Joan Moser are
denied costs and expenses.

Defendants Federal Way Schaktrict, Diane Holt, ad Jenna Brown are awarded
attorneys’ fees in the amount of $1,700tfue defense of Defendants Federal Way School
District, Diane Holt, and Jenrizrown against Plaintiffs’ 81985 aims. Half the award should
be against each Plaintiff; $8a@ainst Plaintiff Mya Tracyrad $850 against Plaintiff Malachi
Tracy.

Defendant Joan Moser is awarded attorneys’ fees in the amobhf7@0 for the defense
of Ms. Moser against Plaintiffs’ 81983 claims. IHae award should bagainst each Plaintiff;
$850 against Plaintiff Mya Bcy and $850 against Plaiffitialachi Tracy.

Defendant Joan Moser is also awardedratgs’ fees in theamount of $1,700 for the
defense of Ms. Moser against Plaintiffs’ State tdaims. Half the award should be against each
Plaintiff; $850 against RIntiff Mya Tracy and $850 againstaitiff Malachi Tracy.

B. Defendant Knight and MHS’s Motion for Attorneys’ Fees and Costs

Defendants Knight and Multicare Health Syst(“MHS”) are requesting attorneys’ fees,
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expenses, and costs under Fed.R.Civ.P.)B)(#2 U.S.C. 81988, and RCW 4.84.185. Dkt.
162, p. 1. Defendants Knight and MHS argue Biaintiffs Mya and MEahci Tracy’s claims
were frivolous. Dkt. 162.

1. Attorneys’ Fees

Plaintiffs Mya and Malachlracy argue that attorneyi®es should not be granted
because their 81983 claims and &tatv claims were not frivolousDkt. 169, p. 8. Plaintiffs
make no response to Defendants Knight llits’s arguments regairtty Plaintiffs’ 81985
claims.

As noted above, it is arguable that PlfistMya and MalachiTracy’s §1983 and State
law claims were frivolous. TehCourt finds that Plaintiff Mg Tracy’s and Plaintiff Malachi
Tracy’s 81983 claims were not frivolous.

Plaintiffs, however, have entirely failed$apport or advance their 81985 claims. As
noted above, Plaintiffs did not support their §19&bnat with facts or allgations of racial or
classed based animus in their complaint. néifés failed to respond to arguments made by
Defendants Jennifer Knight and MHS in their roatfor summary judgment-inally, Plaintiffs’
failed to respond to arguments areaby Defendants Jennifer Knigdmtd MHS in their motion for
attorneys’ fees. Plaintiffs Mya and Maladhiacy’s 81985 claims against Defendants Knight
and MHS were frivolous and unreasonably advend&ttorneys’ fees should be granted in
Defendants Knight's and MHS'’s favor, and agamsintiff Mya and Madchi Tracy pursuant to
42 U.S.C. §1988.

David Corey is one attorney defending Defants Jennifer Knight and MHS. Dkt. 162,
1 2. Defendants’ counsel does not state whopet®dded for the deferesof Defendants Jennifer

Knight and MHS. Counsel also fails to spedHg exact rate at which clients were billed.
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Counsel only states that thenfi's hourly rates are: $200- $@per hour for partners and $180 per
hour for associates. Dkt. 162, 1 5. Given theigoity of who performed what tasks and in
what amount, the Court findsaha reasonable rate is $190 peur. As noted above, the Court
finds that a reasonable numiaéhours needed to defend augtiPlaintiffs Mya and Malachi
Tracy’s § 1985 claims is 8 hour3herefore, the calculation fottarneys’ fees is as follows:

Attorney AllottedHours Rate Total

Defendant Jennifer Knight and MHS’s Counsel 8 * $190 = $1,520
Total = $1,520

Attorneys’ fees should be entered in theoant of $1,520 against Plaintiffs Mya and Malachi
Tracy, in favor of Defendantiennifer Knight and MHS.

2. Costs

Plaintiffs argue that cosshould not be granted becailBefendants Jennifer Knight and
MHS failed to follow appropriatprocedure under Local Rule CR 5Rlaintiffs also argue that
Plaintiffs should not be taxed €ts because of their limitechfincial means, because of the
chilling effect such taxation would have oridte plaintiffs, because the good faith of the
Plaintiffs’ litigation, and becae of the closeness of the issues. Dkt. 169, p. 5.

Local Rule CR 54 states tH§a]ll costs shall be specified, so that the nature of the
charge can be readily understood.” Defendaetsifer Knight and MHS have not adequately
detailed costs in this matter. Defendants Jenkinight and MHS only state that they have
incurred costs and expenses in the amoufi§54.45. Dkt. 162, p. 11. The Court is uncertain
as to whether or not these costs were necéssasurred in this action. The expenses are
merely a sum with no further detail. DefentaJennifer Knight anMHS’s motion for costs
should be denied because they are not inrdacce with local rule CR 54 and the Court is

unable to determine if theyareasonable and necessary.
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3. Summary
Defendants Jennifer Knight's and MHS'gjuest for costs and expenses should be
denied. Defendants Jennifer Knight and MHSaawarded attorneys’ fees in the amount of
$1,520 for the defense of Defendants Jennifer KragktMHS against Plaintiffs’ 81985 claims.
Half of the total attorneys’ fees should beihttted to each Plaintiff. Judgment should be
entered in the amount of $760eawst Plaintiff Mya Tracy ifavor of Defendants Jennifer
Knight and MHS. Judgment should be enteretthe amount of $760 against Plaintiff Malachi
Tracy in favor of Defendantiennifer Knight and MHS.
lll. ORDER
The Court does hereby find a@iRDER:
(1) School Defendants’ Motion for Attoegis’ Fees and Expses and Mandatory
Statutory Damage(Dkt. 158) iSGRANTED IN PART AND DENIED IN
PART;
(a) Judgment is entered in the amooi$850 against Plaintiff Mya Tracy in
favor of Defendants Federdlay School District, Dianglolt, and Jenna Brown;
(b) Judgment is entered in the amboh$1,700 against Plaintiff Mya Tracy in
favor of Defendant Joan Moser;
(c) Judgment is entered in the amoun$850 against Plaintiff Malachi Tracy in
favor of Defendants Fedénd/ay School District, Diaa Holt, and Jenna Brown;
(d) Judgment is entered in the amoun$df700 against Plaintiff Malachi Tracy in
favor of Defendant Joan Moser;
(2) Defendant Knight and MHS’s Motion for Attorneys’ Fees and Costs (Dkt. 162) is

GRANTED IN PART AN D DENIED IN PART ;
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(a) Judgment is entered in the amooin$760 against Plaintiff Mya Tracy in
favor of Defendants Jennifer Knight and MHS,;
(b) Judgment is entered in the amoun$660 against Plaintiff Malachi Tracy in
favor of Defendants Jennifer Knight and MHS; and

(3) The Clerk is direeid to send copies of this Orderall counsel of record and any

party appearingro se at said party’s last known address.

DATED this 27th day of December, 2010.

fo by

ROBERT J. BRYAN
United States District Judge
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