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| v. State of Washington Department of Social & Health Services et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

FAITH FREEMAN, et al.,
No. C09-5616 RJB
Plaintiffs,
V. ORDER ON MOTIONS FOR
SUMMARY JUDGMENT
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES, et al.,

Defendants

This matter comes before the Court onli#s’ Motion for Sumnary Judgment (Dkt.
22) and Defendants’ Motion for 8umary Judgment (Dkt. 13). The court has considered thg
motions, responses to the motions, and the remainder of the file herein.

This case involves a chatige to the operation of Waslgton’s Medicaid program.
Whether either party should be granted judgnasrd matter of law will require an examinatiof
of the factual background oféhMedicaid program in Washingtahge procedural history of the
parties’ dispute, and ¢hlegal arguments surroundithe parties’ motions.

l. FACTUAL BACKGROUND

A. The Medicaid Program.

State and federal governments have l@wpgnized the value of providing community
based medical care and related services toishails with limited incomes and to individuals

with disabilities. These services are pd®d through the Medicaid program, a cooperative
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federal-state program established by Title XIX of the Social Security Act of 1965, codified
U.S.C. 88 1396a-1396w (Medicaid Act). Medicadadministered at the federal level through
the Centers for Medicare and Medid Services (CMS), a diva of the U.S. Department of
Health and Human Services, and it is admaned in the State of Washington through the
Department of Social and Health Services (DSI$8p42 U.S.C. 8§ 1396a(a)(5) (requiring stat
to designate a “single state agencyatiminister the Medicaid program); RCW 74.04.050
(designating DSHS as the single state agency to administer public assistance, including fe
medical assistance).

Under the Medicaid program, the fedegalvernment provides fimgial assistance to
states so that they can furnish medical eae other services talified individuals.See
generally42 U.S.C. 88 1396a-1396v; 42 C.F.R. § 43Q6rdall v. State96 Wash. App.
415,423,980 P.2d 253 (1999), review denied, Wz&h. 2d 1017 (2000). The State's
participation in the Medicaid program is voluntdoyt if a state chooses to participate, it musit
design a state plan that compheish applicable federal lawsAlexander v. Choatet69 U.S.
287, 289 n.1 (1985)ndep. Acceptance Co. v. Californ204 F.3d 1247, 1249 (9th Cir. 2000).
Federal regulations desioe the state plan as

a comprehensive written statement submitted by the agency describing the nature

scope of its Medicaid program and giving assurance that it will be administered in

conformity with the specific requirements of title XIX, the regulations in this Chapte
and other applicable official issuanceslod Department. The State plan contains all

information necessary for CMS to determimieether the plan came approved to serve
as a basis for Federal financial f@pation (FFP) in the State program.

42 C.F.R. § 430.10.
The Medicaid program was designed to allosalacontrol over services to low-income
and disabled individualsSeeRodriguez v. City of New. York97 F.3d 611, 616 (2d Cir. 1999)

(the Medicaid Act confers “beal discretion” on the state®)anvers Pathology Assocs., Inc. v.
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Atking 757 F.2d 427, 428 (1st Cir. 1985) (states “emjoysiderable flexibility” in administering
the Medicaid program). The states — subjet¢he approval of the federal government —
determine who is eligible for the program, the sms that will be offered, the payment levels
service providers, and admstriative procedures. 42 C.F.8430.0 (“Within broad Federal
rules, each State decides eligigl®ups, types and range of seedcpayment levels for service
and administrative and operating procedure®ite Aid of Pennsylvania, Inc. v. Houstodi1
F.3d 842, 845 (3d Cir. 1999).

B. Personal Care Services.

There are twenty-eight categories of “medical assistance” that may be covered by
Medicaid, including such traditional medical services as inpatient and outpatient hospital g
laboratory and X-ray serwes, and dental car&eed4?2 U.S.C. § 1396d(a). Some of these
categories are mandatory for partatipg states, and some are nSee42 U.S.C.
81396a(a)(10)(A). Personal care services amgpéional service that a state may choose not |
offer to adults.Seed. (excluding 42 U.S.C. § 1396d(a)(22 one of the mandatory medical
assistance categories).

Personal care services are definetkderal statute as services that are

furnished to an individual who is not ampatient or residerdf a hospital, nursing

facility, intermediate care facility fahe mentally retarded, or institution for

mental disease that are (A) authedZor the individual by a physician in

accordance with a plan of treatmen{airthe option of the State) otherwise

authorized for the individuan accordance with a sgce plan approved by the

State, (B) provided by an inddual who is qualified t@rovide such services and

who is not a member of the individudksnily, and (C) furnished in a home or
other location;

42 U.S.C. § 1396d(a)(24). The associated regulation, 42 C.F.R. § 440.167, is virtually id¢g
the only difference being that the regulationifiles that the providecannot be a “legally

responsible relative.”
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DSHS rules define “personal care serviaes“physical or verbal assistance with
activities of daily living (ADLs) and instrumentacttivities of daily living (IADLS) due to [a
client's] functional limitations.” WAC 388-106-0010. ADLs consist of twelve basic tasks, 4
as bathing, dressing, eating, dadet use, and IADLs congisf seven other “activities
performed around the house or in the comityvinsuch as food preparation, housekeeping,
essential shopping, and telephone use. WACIZ#B0010. This definition is consistent with
guidance from CMS, which describes personal sareices in its State Medicaid Manual as
follows:

Personal care services (also known iaté& by other names such as personal
attendant services, personal assistancecss, or attendant care services, etc.)
covered under a State's program nmeyude a range of human assistance
provided to persons with ghbilities and chronic corthns of all ages which
enables them to accomplish tasks thaytwould normally do for themselves if
they did not have a disability. Assasice may be in the form of hands-on
assistance (actually performing a personal task for a person) or cuing so that
the person performs the task by him/hers@lich assistance most often relates to
performance of ADLs and IADLs. Alls include eating, bathing, dressing,
toileting, transferring, anthaintaining continenceADLSs capture more complex
life activities and include personal hygiene, light housework, laundry, meal
preparation, transportation, grocehopping, using the telephone, medication
management, and money management. Pdrsaraservices can be provided on
a continuing basis or on episodic osicas. Skilled services that may be
performed only by a health professiona aot considered personal care services.

State Medicaid Manuakt. 4, § 4480, Wash. D.C., 1999b.

C. The Comprehensive Assessment and Reporting Evaluation (CARE) Tool.

DSHS determines the number of paid persoage hours it is able to authorize for eac
client by means of an assessment instrument known as the Comprehensive Assessment
Reporting Evaluation (CAREpbl. WAC 388-106-0070. The CAREdbassigns clients to one
of seventeen classification groups based onrauta that allocates auable resources for
personal care services based aentls cognitive performancejmcal complexity, moods and

behaviors, activities of dailwing, and need for exceptioheare. WAC 388-106-0125. Each
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classification group has a specificnioer of personal care hours (8gshours") assigned to it by
the department. WAC 388-106-0080.

Thus, for example, a client with severe iiies may be assigigeto the classification
group E High, with 416 base hours per month, and a client with fewer or less severe disaQ
may be assigned to the classification groulpofv, with 26 base hours per month. WAC 388-
106-0125. The number of paid perslotare hours actually awardéal clients may be less than
the base hours for his or her classificagpoup, depending on the level of informal support
already available to the client. WAC 388-106-0130.

D. 2009 Washington State Leqislationd@eding Personal Care Services.

In the 2010-11 biennial appragtions act, passed duringetB009 legislative session, th
Washington State Legislature deteradrthat hours of personal cdoeg all recipients of in-homs
personal care services shouldrbduced. 2009 Wash. Sess. Laws, ch. 564, 8§ 205(1)(b), 2(
The legislature specifically directed that:

Amounts appropriated [for programs admieistd by DSHS's Aging and Disability

Services Administration] reflect a reduction to funds appropriated for in-home care.

department shall reduce the number of in-adraurs authorized. The reduction shall

scaled based on the acuity levekafe recipients. The largdsur reductions shall be t

lower acuity patients and the smallest hour rédas shall be to higher acuity patients.

In doing so, the department shall complgtwall maintenance of effort requirements

contained in the American reinvestment and recovery act.

In response to this directive, DSH&ended WAC 388-106-0125, reducing the base
hours for each classification groueeEmergency Rule 388-106-0125, 14 Wash. Reg. 8-9
(Wash. St. Reg. 09-14-046) (July 15, 2009).

E. Plaintiff Personal Care Sergs Recipients and Providers.

The five Plaintiff recipients in this case are or were all individuals with moderate to
severe disabilities whose medical and persoaad services are or vgeauthorized through

DSHS. Dkt. 7, at 2-5; Dkt. 8, at 2-4. Befdhe reduction of personal care hours at issue hel
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Dylan Kuehl was assigned 155 hours of personal carecssrvDkt. 7, at 5; Dkt. 8, at 4. In Jur
2009, DSHS informed Mr. Kuehl that his assigned hours would be reduced t&d147.
Similarly, Faith Freeman saw a reduction frod®20 234 assigned personal care hours (Dkt.
at 2; Dkt. 8, at 2), while LukBenson’s personal care hours wexduced from 209 to 204. (DK
7, at 3; Dkt. 8, at 2). DSHS informed Dan@shelnik in June 2009 thats personal care hour
would be reduced from 233 to 227. Dkt. 74aDkt. 8, at 3. Finally, Johnny Collis was
assigned 650 personal care hours before the redsand 646 after thedections. Dkt. 7, at 24
3; Dkt. 8, at 2.

The remaining Plaintiffs in this case all hasantracts with DSHS to act as “individual

providers,” the term used by DSHS to descpbaviders of in-home psonal care servicessee
WAC 388-106-0010 (*Individual provider” mearesperson employed by you to provide
personal care services in your otwrne.”). DSHS recipient cligs are considered to be the
employers of their individual personal care pd®rs, since clients are responsible for hiring,
retaining, and directing the wodf the providers. Dkt. 13-3, 4t DSHS coordinates and pays
for the services through contraetgh the individual providersld.

1. PROCEDURAL HISTORY

A. Plaintiffs’ Complaint.

On September 10, 2009, Plaintiffs commen€Eszeman, et al. v. State of Washington,
Department of Social and ldih Services, et glcause number 09-2-002186k1 the Superior
Court of the State of Washiragt in and for the County of Thurston. Dkt. 1. On October 1,
2009, Defendants removed the case to federal court. Dkt. 1.

On October 28, 2009, Plaintiffs filed a Rilsmended Complaint for Declaratory and

Injunctive Relief Restoring Medicaid Hours (Dkt. 7). The first amended complaint named
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Defendants the State of Washingttre Department of Sociahd Health Services (DSHS), an
Susan N. Dreyfus, Secretary of Social and Headitvices. Dkt. 7, at 1. Defendants filed an
answer on October 29, 2009. Dkt. 8.

The amended complaint alleges the followfederal claims on behalf of Plaintiff
Medicaid recipients and their care providerg:igzalidation and unenforceability of the state
Medicaid plan pursuant to a failure of Defendatiot gain approval of the amended plan from
CMS pursuant to 42 U.S.C. § 1392 and 42 C.F.R. 88 430.10 — 430.14 (CMS Approval Cl3g
(2) violations of the Medicaid service saffency requirement undd2 C.F.R. 8§ 440.230(b)
(Medicaid Sufficiency Claim); (3) claims under t@entracts Clause in Article I, Section 10, tk
Supremacy Clause in Article VI, and the DRi®cess Clauses of the Fifth and Fourteenth
Amendments to the United States Constitution (Constitutional Claims). Dkt. 7.

Plaintiffs also allege the following staeav claims in their amended complaint: (1)
invalidation and unenforceability of the state Mxdldl plan pursuant to a failure of Defendants
to gain approval of the amended plan from £pursuant to the repeafl R.C.W. 74.09.740 and
WAC 388-845-0041, (2) violation @ consent decree enteredMead v. Burdharmand (2)
constitutional claims under Acle | Section 3 and Article Section 23 of the Washington
Constitution. Dkt. 7. In this order, the Cowitl address Plaintiffs’ federal causes of action.

B. Defendants’ Motion for Sumary Judgment (Dkt. 13).

On July 20, 2010, Defendants filed a matfor summary judgment. Dkt. 13.
Defendants contend first that because neitiemethod of determing personal care hours no

the number of hours awarded by #iate is required to be ingled in the state Medicaid plan,

the state’s 2009 changes to its Medicaid plamdidconstitute an “amendment” to the Medicajid

plan that must be reported to CMS as42 C.F.R. § 430.12(c). Dkt. 13, at 19-23. Second,
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Defendants contend that the stat2009 reduction in personal eagervice hours does not violg
the Medicaid sufficiency requirement codifiat42 C.F.R. 8§ 440.230(b) because Plaintiffs
cannot demonstrate the reductions at issuegretude personal caservice delivery from
reasonably achieving ifsurpose. Dkt. 23-25.

Third, Defendants assert that the 1978 consent dechead v. Burdhanshould have
no effect on the present proceedings becaude{HS has not denied “medical services” as
included in the consent decraed (2) significant changestine law or factual conditions
prevent the decree from contrallj indefinitely. Dkt. 13, at 229. Finally, Defendants argue
that Plaintiff's constitutional claims fail becaudg the state’s action diinot deprive Plaintiff
providers of any property to whichey had a right, (2) the stageaction did not daive Plaintiff
providers of their right to libgy, and (3) the state’s action chdt impair Plaintiff providers’
contracts. Dkt. 13, at 29-37.

C. Plaintiffs’ Motion for Sumnary Judgment (Dkt. 22).

On August 11, 2010, Plaintiffs requested extensions of time to file a Motion for
Summary Judgment and a replyDefendant’s Motion for Summadudgment. Dkt. 16, 17. O
August 16, 2010, upon request of the Court, the parties jointly sought approval of a stipulg
case briefing schedule. Dkt. 19. On AugustZZB.,0, the Court granted tiparties’ joint motion
for a modification of the case briefing schedylmviding Plaintiffs until August 24, 2010 to filg
a single brief that would conkdate Plaintiffs’ Motion for Sumrary Judgment and Plaintiffs’
reply to Defendants’ July 20, 20Motion for Summary Jigment. Dkt. 20. Plaintiffs filed a
Motion and Memorandum in Support of Suamy Judgment and Reply Brief on August 25,

2010 (Dkt. 22) and exhibisupporting thisMotion on August 26, 2010 (Dkt. 23).

ORDER ON MOTIONS FOR SUMMARY JUDGMENT - 8

N

ited

1”4




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

In their motion, Plaintiffs begin by stating tHiaintiffs “do not believe that the material

facts in this case are in serious dispute.” RRf.at 2. With this at the forefront, Plaintiffs’
argument for summary judgment is that (1féhelants could not reduce the number of perso
care service hours in the manner in which thesaere reduced, and)(the fact that the
Washington legislature mandated lB&to do so is not justifiten for Defendants’ conduct.
Dkt. 22, at 8. Instead of identifying the essarglements of the clais contained in their

amended complaint, Plaintiffs argue that threeagents should be controlling in this case: (

hal

1)

an agreement between DSHS and CMS, (Zgrement between DSHS and the personal care

services client, and (3) anragment between DSHS and theso@al care services providdd.

Additionally, Plaintiffs argue that that t@ARE assessment tool “is a needs assessm
whether the need is classified as absolute mpawative.” Dkt. 22, at 18. Plaintiffs reinforce
their characterization of the G¥E assessment tool by arguingttthe doctrines of judicial
estoppel and “executive estoppel” prevent Defaetglrom “asserting that the CARE assessm
process is other than a needs sss®nt.” Dkt. 22 at 19-21. rlly, Plaintiffs argue that the
inclusion of personal care servidaghe legislative definition dfmedical assistance” invalidate
Defendants alleged unilateral cuts in persaaa¢ hours. Dkt. 22, at 21-22. On August 31,
2010, Defendants filed a Response to PlaintNfetion for Summary Judgent. Dkt. 24. On
September 2, 2010, Plaintiffs filedReply Brief to DefendantResponse to Plaintiffs’ Motion
for Summary Judgment. Dkt. 27.

.  SUMMARY JUDGMENT STANDARD

Summary judgment is proper gnf the pleadings, the discewy and disclosure materia
on file, and any affidavits showahthere is no genuine issue asitry material fact and that thg

movant is entitled to judgment a matter of law. Fed.RydP. 56(c). The moving party is
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entitled to judgment as a matter of law wlile@ nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine iss
of fact for trial where the record, taken as a whoteyld not lead a ration#dier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574, 586
(1986)(nonmoving party must pesg specific, significant probagvevidence, not simply “some
metaphysical doubt.”)See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 {oCir. 1987).

The determination of the existence of a matdact is often a close question. The cou
must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the eride in most civil caseAnderson477 U.S. at 254T.W. Elect.
Service InG.809 F.2d at 630. The court must resolve facyual issues of controversy in favor
of the nonmoving party only wheneliacts specifically attestday that party contradict facts
specifically attested by the moving party. Themoving party may not merely state that it wi
discredit the moving party’s evidence at trial, in the hopes thd¢ese can be developed at tri
to support the claimT.W. Elect. Service Ind809 F.2d at 630 (relying odnderson, supra)
Conclusory, non specific statements in affidaaits not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatio197 U.S. 871, 888-89 (1990).

V. DISCUSSION
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The primary material facts necessary for PlHsitclaims are not disputed. The parties
agree that the number of persocate service hours afforded to Plaintiff recipients after Jung
2009 was less than the number of personal caveceénours afforded before June 2009. Dkt.
at 2-6; Dkt. 8, at 2-4. The parties alsoesgthat these reductions were mandated by the
Washington State Legislaturerthg the 2009 legislative seesi and effected by Defendant
DSHS pursuant to WAC 388-106-0125. Dkt. 7, a@DKkt. 13, at 10-11. The Court will conside
whether there exist any remainiggnuine issues of material faartd whether the Court can rul
on Plaintiffs’ claims as a matter of law.

A. CMS Approval Claim.

Plaintiffs’ Complaint In their First Amended Complair®aintiffs seek to enjoin
Defendants from reducing the number of pead@are service hours by claiming that the
reductions in question are an unapproved amentito the state’s Medicaid plan and waiver

programs, and are thereforevalid. Dkt. 7, at 14-15.

Defendants’ Motion for Summary Judgmebefendants request that the Court dismisfs

D

this claim, arguing that (1) no approval of #iate plan was required because neither the method

of determining personal care hours nor the numbbpoofs afforded is required to be included

the state Medicaid plan, (2) the repeaR&W 74.09.740 could not inlidate a “federal

obligation,” and (3) WAC 388-845-0041 has no effecttmnreductions at issue. Dkt. 13, at 28.

Plaintiff's Motion for Summary Judgment and Reglytheir motion for summary
judgment and reply to Defendantssponse to their summary judgnt motion, Plaintiffs appea
to rely on two separate legaktbries that would require Defenda to gain approval from CMS
one sounding in federal Medicaid regulationd ane based on state caut law. First,

Plaintiffs argue that the Micaid regulations found at 42 C.F.R. 88 430.10 — 430.14 require
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approval of CMS prior to the adoption of the tygdeeductions in pemal care service hours
implemented by Defendants. Without approvahirCMS, according to Plaintiffs, Defendants
reductions in personal care service hours atfeowt regulatory authdy, and are therefore
invalid.

Second, Plaintiffs argue that because ththoteof determining personal care service
hours (1) assesses the needs ofdaleseiving personal care servicasd (2) is an implied term
of the agreement between DSHS and CMS, anggdhén the number of hours afforded resulti
from a modification to the method of determigithe hours would constitute a change in the
contractual relationship betwe#re parties to the agreement, thereby necessitating approva
from both parties prior to adoptiolkt. 22, at 5-6; Dkt. 27, at 2-3.

Plaintiffs support this statiew contract theory by argug that Washington’s Home and

Community-Based Services (HCBS) waivepkgations “supplied by CMS and filled out

ng

according to its terms by DSHS” include a provision with which a state “may request the apility

to change service provided based on budgetaryatsiis.” Dkt. 22, at 9. Because Defendant

DSHS did not “specifically request the abilttyalter the waiver mgram services based on
budget cuts” by selecting this option in their bqation, Plaintiffs argue that any reduction in
hours pursuant to budgetargnstraints is invalid. Dkt. 22, at 9-10.

Analysis. As a preliminary matter, Plaintiffs’ refence in their amended complaint to 4
U.S.C. 8§ 1392 as a basis for CMS approval cimended state Medicaid plan is misguided.
U.S.C. § 1392 relates to grants for plasghcomprehensive action to “combat mental
retardation.” 42 U.S.C. § 1392. dbes not relate to state Medatplans or the requirement to

have amendments to such plans approved by CMS.

ORDER ON MOTIONS FOR SUMMARY JUDGMENT - 12
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Plaintiffs’ federal regulatory theory of CM&pproval requires a close examination of t
relevant federal regulations. 42 C.F.RI3.10 provides that “[t|h&tate plan is a
comprehensive written statement submitted by the agency describing the nature and scog
Medicaid program and giving assurance that it will be administered in conformity with the
specific requirements” of federal law. Addiially, 42 C.F.R. § 430.12(c) requires that “[t]he
plan must provide that it will be amended whenever necessary to reflect...[m]aterial chang
State law, organization, or pajicor in the State's operation of the Medicaid program.” 42
C.F.R. § 430.14 provides that Guegional staff will revievgtate plans and amendments.

The text of these regulations makes clear tiate must be some material “change” in
the operation of the state Medicaid plamobbe the amendment provision in 42 C.F.R. §
430.12(c) appliesSee Concourse Rehabilitation & i$ing Center, Inc. v. DeBuon&79 F.3d
38, 45 (2nd Cir. 1999). An amendment to a gbéda only occurs if the terms of a proposed
state Medicaid plan differ from the termisthe current state Medicaid plan.

Federal regulations do not réguthat every aspect ofstate’s Medicaid program be
included in its state Medicaid plakee42 C.F.R. 8 430.10 (stating thexstate Medicaid plan
describes the “nature and scope” of the programihien the state takes actions that are not
encompassed or referenced in the state daédiplan, no amendment or approval for an
amendment is required because there igeason, and no need, to amend a non-existent

provision.

This interpretation of the conditions necesdartrigger an amendment under 42 C.F.R.

430.12(c) is consistent with “Conge2éntent to ‘confer[ ] broad dcretion on the States to adg
standards for determining the extent of neatlassistance™ via thieledicaid statute State of

Wash., Dept. of Social and Health Services v. Bo®®h F.2d 549, 555 (9th Cir. 1987), quotir
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Beal v. Doe432 U.S. 438, 444 (1977). In other words, the changes in payment schedules
adopted by the state in this case are not incemdigith the existingtate Medicaid plan.
Therefore, no amendment to the plan is necgsaad no federal approval is required pursuar
to federal regulations.

Contrary to the claims and arguments by RiHs, the evidence presented by the parti
indicates that the method of determining the nunabdéours afforded toecipients of personal
care service hours was not and is not includafashington’s state Meciid plan. Without the
inclusion of the methods for determining th@nber of hours afforded, any change to that
methodology as necessitated by DSHS Emenrg&ute 388-106-0125 would not and could ng
trigger the regulatory requirement gfpgoval from CMS for that amendment.

For example, in the section of the stistedicaid plan entittedAmount, Duration, and
Scope of Medical and Remedial Care and Ses/Rrovided to the Categorically Needy” whicl
allows for the election of services a state wilbvide as defined in 42 U.S.C. § 1396d(a)(24),
Washington agrees to provide perabcare services. Dkt. 13-1,4t In this election, the state
notes that (1) a state-approveaii-physician) service plan is alled, (2) personal care service
outside the home are allowed, and (3) limitationgpersonal care services are provided in
Attachment 3.1-A, Page 65 tife state Medicaid pland. Nothing in this section indicates hoy
the number of personal care service hours willétermined. Also, the limitations on persong
care services provided at Attachment 3.1-A, Réigef the state Medigplan do not specify
the method of determining the number of hours a#drib recipients gbersonal care services.
Dkt. 13-3, at 67.

Furthermore, it appears that the most lolgitace in Washington’s Medicaid plan that

would include the method of determining the number of personakeariee hours is in
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Attachment 4.19-B, Pages 31-32 of the state Medligkan entitled “Policy and methods used
establishing payment rates for each of the oyyeed of care listed irestion 1905(A) of the Act
that is included under the pld Dkt. 13-3, at 69-70.

Those pages set forth the effective datetheffee schedule and a description of the

standard hourly rate. Dkt. 13-3, at 69. Speaily, the narrative on page 32 of Attachment

n

4.19-B states that “[tjhe multi-hour rate for persarale services provided in a residential-based

setting varieshased on the classification groupwiich the beneficiary is assigne&ach
beneficiary is assigned a classification groupased on the Department’s assessmétieir
personal care needs.” Dkt. 13a8,70 (emphasis added).

To the extent that this language indicdtess the number of pevgal care hours will be
afforded to recipients, the section makes dleat the Department (DSF) will be responsible
for assigning recipients to dsification groups based on DSHS&sassment of the recipient.
This evidence appears to provide substantsdrdtion to DSHS regarding how personal care
service hours will be afforded. iBhbroad discretion granted to HS in the state Medicaid pla
to determine the amount of personal care haoffiosded is reinforced by language from that

same section stating that “[n]o payment is mfadeservices beyond the scope of the program

hours of servicexceeding the department’s authorizatiobkt. 13-3, at 69 (emphasis added)|

The Washington state Medicgithn does not contain a prowsi setting forth the way in
which the number of personalreaservice hours is determined. Where the number of perso
care hours is referenced, the laage of the state plan grant®ad discretion to the state in
determining how the number of hours is to bedained. Because the state Medicaid plan d

not indicate the number of hours or the methodotodye used in determining the number of

hours to be provided t@cipients, any modification to thatethodology need not be reflected In
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an amendment to the state plan. With neaament necessary, no approval for an amendm¢
to the state Medicaid plan was necegsairsuant to 42 C.F.R. § 430.12(c).

In addition to the language of the state Mediqaan, Plaintiffs pointo the state’s Home
and Community-Based Services waiver appioeat as evidence that approval from CMS wag
required before reducing the number of persoaed service hours afforded. Dkt. 22, at 9-10
However, any reliance on Washington’s HOB&iver applicationss a trigger for the
application of 42 C.F.R. 8§ 430.X2(s misguided. While theaiver applications may be
relevant to Plaintiffs’ state contract law tingoegarding CMS approvViahe applications do
contain language that is in accordance withstlaége Medicaid plan granting broad discretion t
the state in determining the number of persona sarvice hours. For example, the “Basic
Waiver” relied on by Plaintiffs ates that “[tjhe maximum houds personal care received are
determined by the approved department assesdoreviedicaid personal carservices.” DKkt.
13, at 4. Any other reference to determining tiumber of personal care service hours in the
“Basic Waiver” must be read itontext with this broad disdien granted to DSHS. There is
nothing in the HCBS waiver applications tlta¢ates an additional approval requirement
pursuant to 42 C.F.R. § 430.12(c).

Finally, it must be noted thain amended Washington state Medicaid plan, reflecting
2009 reductions in personal care service hours, was submitted and approved by CMS in N
2010. Dkt. 13-3, at 72. This evidence suggests@hb not only approved the state plan abg
any detailed mention of the method of deteingrthe number of personal care service hours
also had discussions with DSkMBile working towards approvald. (“CMS appreciates the
significant amount of work thatour staff dedicated to gettirigis [amendment] approved and

the cooperative way in which we achieved thisch desired outcome.”) If CMS had issues
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about how or why the number of hours wadueed, representatives from CMS would have
appropriately raised these issues witHH3Xduring the March 2010 approval process.
Plaintiffs have not shown that Defendamsre required to seek approval for an
amendment to Washington’s state Medicaid parsuant to 42 C.F.R. § 430.12(c) before the
2009 reductions in personal care service holilere are no genuine igsiof material fact
regarding this claim. The evidence presentenvsithat the state Medicaid plan — both before
and after the 2009 reductions — did not incltltemethod of determining the number of
personal care service hours. Amgntion of the number of persdmare service hours in either
the state Medicaid plan or HCBS applicatiomsst be viewed in context with the broad
discretion that the state is afforded in deti@ing the number of personal care service hours
provided in those same documents. No am@nt approval pursuatd 42 C.F.R. § 430.12(c)
from CMS was necessary. Any claim based o€42R. § 430.12(c) shoulak dismissed.

B. Medicaid Sufficiency Claim.

Parties’ motions for summary judgmemlaintiffs claim that the number of personal c:
service hours afforded after the June 2009 reductaiissbelow the level of service that is
sufficient in amount, duration, arsgope to reasonably achieveptgpose as required pursuan
to 42 C.F.R. § 440.230(b). Dkt. 7, at 14-15. Defants request that the Court dismiss this
claim. Dkt. 13, at 23-25.

Analysis. 42 C.F.R. 8 440.230 provides as follows:

§ 440.230 Sufficiency of amount, duration, and scope.

(a) The plan must specify the amount,ation, and scope of each service that it

provides for--
(1) The categorically needy; and
(2) Each covered group of medically needy.

(b) Each service must be sufficientamount, duration, and scope to reasonab
achieve its purpose.
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(c) The Medicaid agency manot arbitrarily deny oreduce the amount, duratior
or scope of a required service en@8 440.210 and 440.220 to an otherwise
eligible recipient solely because of tthagnosis, type of illness, or condition.

(d) The agency may place appropriate limitsa service based on such criteria
medical necessity or on ugation control procedures.

In order to succeed in their claim, Pigfifs must show that the 2009 reductions

prevented personal care service delivery freasonably achieving “its purpose.” “Its purpose

means the purpose of “each service” adath in 8§ 440.230(a). 42 C.F.R. 8§ 440.230&»e
King by King v. Sullivan776 F.Supp. 645, 652 (D. R.l. 1991). 42 C.F.R. § 440.230 does n
detail a level of services that is sufficient‘@mount, duration, and scope” to meet the purpog
of the Medicaid program as a whole. Prescribing a particular levehaé¢ess would run counte
to the flexible and cooperative nature of sfaeicipation in Medicaid. Instead, 42 C.F.R. §
440.230(b) requires that any medieabistance service provideddmsequate to reasonably
achieve the purposes of the medical assistancesehat the state offers in its state pl&ee
King by King 776 F.Supp. at 652

Whether the 2009 reduced personal care ses\hours reasonably achieved the purpo
of personal care services must also be examined in the context of the “substantial discreti
choose the proper mix of amount, scope, and durditnitations on coverage, as long as care
and services are provided ‘in the best interests of the recipiedieXandey 469 U.S. at 303.
As the Supreme Court explainedAfexander

[M]edicaid programs do not guarantee that eaclipient will receive that level of

health care precisely tailored to his or particular needs. Instead, the benefit

provided through Medicaid isparticular package of hitla care services.... That

package of services has the general ailsstiring that individuals will receive

necessary medical care, ke benefit provided remairise individual services
offered-not “adequate health care.”
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Id. Furthermore, 42 C.F.R. 8§ 440.230(d) codifiesdiscretion afforded to states in shaping tf
amount of Medicaid servicesfered by providing that “[tlhe agency may place appropriate
limits on a service based on such criterianaslical necessity or on utilization control
procedures.”

Therefore, the present Medid sufficiency question beces: Do the 2009 reductions i
personal care services hours reabbnmeet the standards of pensl care services set forth in
Washington’s stat®ledicaid plan?

To answer this question, the purposeparsonal care services must be examined.
Personal care services are defiasdphysical or verbal assistanwith activities of daily living
(ADL) and instrumental activities of dailiving (IADL).” WAC 388-106-0010. Atissue is
whether the reductions in personal care serkimurs were no longer sufficient in amount,
duration, and scope to reasonaathieve their purpose.

Here, in their Motion for Summarydgment, Defendants produced numerous
depositions of provider Rintiffs who stated that recipieRtaintiffs experienced no change in
services as a resudf the reductionsSeeDkt. 13-2, at 10, 18; Dkt. 13-1, at 96. Plaintiffs havg
provided no evidence to rebut tbentention that the reductionsasonably prevented Plaintiff
recipients from receiving assistance with ADL4ADLs. As a result, Rlintiffs have not met
their burden to show that t2€09 reductions in personal care seghours failed to meet the
standards of personal carervices as set forth in Washingwatate Medicaid pin. Therefore,
because there are no genuine issues of matestaiefgarding the sufficiency of the reductions
pursuant to 42 C.F.R. § 440.230(b)stblaim should be dismissed.

C. Claims under United States Constitution.
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Plaintiffs allege a number of constittial claims pursuant to the United States
Constitution. Dkt. 7, at 15-16. Furthermorenumerous instances in their motion for summa
judgment and reply brief, Plaintiffs argue tisfendants’ conduct is unconstitutional, with mg
of these allegations unsupported by furtherreafees to a specific section, clause, or
amendmentSeeDkt. 22, at 13, 16, 17, and 22; Dkt. 275atl0, and 11. Defendants in turn
request that each of these claipesdismissed. Dkt. 13, at 39~ Because Plaintiffs’ argument
often lack reference to the specific constitutigravisions, each of the constitutional claims
presented in the First Amended Complaint (Dkt. 7) will be discussed.

1. Supremacy Clause

Plaintiffs claim that because the reductiampersonal care sace hours fall below a
level of service thas deemed sufficient as required4® C.F.R. § 440.230(b), the reductions
cannot be performed consistent with the fedeiglegion. Dkt. 7, at 15Plaintiffs claim that
the reductions impair a federal purpose areltherefore unconstitutional under the Suprema
Clause of the United States Constitutidd. Defendants argue that any Supremacy Clause
claim is collateral to any Medaid sufficiency claims and musé dismissed. Dkt. 13, at 29.

Article VI, Clause 2 of the UnitkStates Constitution provides:

This Constitution, and the Laws of thimited States which shall be made in

Pursuance thereof; and all Treatiesdmeaor which shall be made, under the

Authority of the United States, shall tee supreme Law of the Land; and the

Judges in every State shall be boundehgyany Thing in the Constitution or

Laws of any State to tHéontrary notwithstanding.

The Supremacy Clause is not the direct sewf any federal righbut “secures federal
rights by according them priority whenever they come in conflict with state Golden State

Transit Corp. v. City of Los Angele$93 U.S. 103, 107 (1983%)uotingChapman v. Houston

Welfare Rights Org 441 U.S. 600, 613 (1979). Under the preemption doctrine, state laws
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“interfere with, or are contraryp the laws of congress, made in pursuance of the constitutiof
are preemptedVis. Pub. Intervenor v. Mortieb01 U.S. 597, 604 (1991uoting Gibbons v.
Ogden 9 Wheat. 1, 22 U.S. 1, 9 (1824).

Where Congress has not expressly preemptedtoely displaced state regulation in a
specific field, as with the Medicaid Act, “stdtav is preempted to the extent that it actually
conflicts with federal law.Pac. Gas & Elec. Co. v. State é&igy Res. Conservation & Dev.
Comm'n 461 U.S. 190, 203-04, 103 S.Ct. 1713, 7Bd.2d 752 (1983). An actual conflict
arises where compliance with both state and fédkesais a “physical irpossibility,” or where
the state law “'stands as an obstacle toaitmmplishment and execution of the full purposes
and objectives of Congress.ld., quotingFla. Lime & Avocado Growers, Inc. v. Pagl73 U.S.
132, 142-43 (1963) andines v. Davidowitz312 U.S. 52, 67 (1941).

While Medicaid is a system of cooperativeldealism, the same analysis applies: oncg
the state voluntarily acceptseticonditions imposed by Congre® Supremacy Clause oblige
it to comply with federal requirementSeelackson v. Rapp947 F.2d 332, 336 (8th Cir. 1991
(applying conflict preemption doctento state AFDC law, analogous to Medicaid's system o
cooperative federalismgee alsding v. Smith392 U.S. 309, 316, 326-27 (196B)Janned
Parenthood of Houston & Se. Tex. v. Sanche3 F.3d 324, 337 (5th Cir. 2005) (“once a stat
has accepted federal funds, it is bound by the strings that accompany them”).

Here, Plaintiffs are unable to show the neeeg prerequisite for a preemption claim,
namely that a state law or regulation creates atudhconflict” with federal law. As discussed
above, there exists no evidence tladws that the 2009 reductiangpersonal care service hou
fell below a level that is suffient in amount, duration, and scdpeeasonably achieve the

purpose of personal care servicd$e 2009 reductions theregocreate neither a “physical
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impossibility” nor “stand as an obstacle te ticcomplishment and execution of the full purpo

and objectives” of 42 C.F.R. § 440.230(b). Becdhsee are no genuine issues of material fact

regarding this issue, andds on the applicable law gltlaim should be dismissed.
2. Contracts Clause

Although not contained in their amended comglditaintiffs appanetly argue in their
motion for summary judgment thtite 2009 reductions were a \atibn of the ©ntracts Clause
of the United States Constitution. Dkt. 22, at Fawrthermore, although this specific argumer
was apparently not rebutted by Defendants éirttesponse (Dkt. 24), Bendants did move for
summary judgment on all of Plaintiffs’ claims (D3, at 3). Therefore, the Court will consid
whether either party should be granted samynjudgment regarding whether paragraph 19 of
the agreement between DSH®lgrovider Plaintiffs constitas “a classic impairment of
contract by the legislature” pursuant to federal Contracts Clae. Dkt. 22, at 16.

The Contracts Clause of the United St&esstitution provideSNo state shall...pass
any...law impairing the obligation of contracts.” UGSONST. art. I, 8 10. The Contracts Clay
limits the power of the States to modify theirrowontracts as well as to regulate those betwe
private partiesU.S. Trust Co. of New York v. New Jergi31 U.S. 1, 17 (1977).

In conducting a Contracts Clause analysm)i® consider the folleing three inquiries:
(1) whether the state law has opethas a substantial impairmerita contractual relationship;

(2) whether the state has a sigrafit and legitimate public purpo$or the law; and (3) whether

the adjustment of the rightaé responsibilities afontracting parties is based upon reasonable

conditions and is of a character appropriatdh&public purpose ju§ging the legislation’s

adoption.”"RUI One Corp. v. City of Berkele$71 F.3d 1137, 1147 (9th Cir. 2004).
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The first step in the Contracts Clause analysis to determine whether the law in que
operated as a substantial impairment of a cotugh relationship. An impairment of a public
contract is “substantial” if itleprives a private party of amportant right, thwarts the
performance of an essential temhefeats the expectations of {harties, or alters a financial
term. S. Cal. Gas Couv. City of Santa Ana36 F.3d 885, 890 (9th Cir. 2003).

Plaintiffs appear to claim &t the 2009 reductions were gildative impairment of the
agreements between Plaintiff providers and DSB&t. 22, at 16. EacRlaintiff provider in
this case contracted with DSHS to acaadndividual Provider according to the terms and
conditions of the “Client Service ContractDkt. 23-3, at 13-24. For this specific claim,

Plaintiffs argue that the 2009 redionis in personal care servibeurs is a legislative impairme

of a contract when applied against paragréplof the “DSHS General Terms & Conditions” of

the Client Service Contract. Paragraph 19 provides:
Health and Safety. Contractor shall perform anyad all of its obligations under

this Contract in a manner that does nahpoomise the health and safety of any
DSHS client with whom t Contractor has contact.

Dkt. 23-3, at 16. Plaintiffs apparently clainatithe Contracts Clause of the United States
Constitution prohibits Defendants from reducing the number of hours provided because
paragraph 19 requires Plaintiff providers to mainsame level of constaservices in the face
of a reduced level of payment from the state.

Plaintiffs have not demonstrated that 009 reductions deprive a private party of an
important right, thwart the performance of aresgial term, defeat ¢hexpectations of the
parties, or alter a financial terns. Cal. Gas C9336 F.3d at 890. A plain reading of paragra
19 shows that the purpose of the provision igrtahibit providing services in a manner that

would compromise the health and safety of a DSHS client.
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According to other paragraphsthe Client Service @htract, the number of hours a
provider may provide is the numbafrhours a recipient iauthorized to receive. For example,
paragraph 9(g) of the “Special Terms & Conditiookthe Client Servic&€ontract states that
“[tlhe monthly payment forlaservices provided to anyieht will not exceed the amount
authorized in the Client’'s Service Plan.” DRB-3, at 23. Additionallyparagraph 9(i) provides
that “DSHS will only reimbuse the Contractor fauthorizedservices actually provided to
clients.” Id (emphasis added). Thes®yisions show that the provideas bargained to perfori
services only in exchange for an amount ohpensation that is authorized by DSHS, not an
amount that is predicated on the amount of sesvactually provided, asdtiffs suggest.

Therefore, based on a plain reading of paplyrl9 of the Clierservice Contract and
the other provisions of the agreement, the 2@@@ctions were not violative of the Contracts
Clause of the United States Constitution. Asré¢hare no genuine issugfsmaterial fact and
based on the applicable law, Plaintiffs’ fed&Zantracts Clause clai should be dismissed.

3. Due Process Clauses

Plaintiffs also allege claims in thdtirst Amended Complaint under the Due Process
Clauses of the Fifth and Fourteenth Amendmamtbe United States Constitution. Dkt. 7, at
15-16. Plaintiffs’ Motion for Summary contains specific arguments reging a violation of
Due Process. Additionally, in Plaintiffs’ RgpBrief to Defendants’ Response to Plaintiffs’
Motion for Summary JudgmeKiDkt. 27), Plaintiffs state thdtmany of the allegations set forth
in the original complaint were not supportedhie summary judgmentief [of Plaintiffs].”

Dkt. 27, at 10. Plaintiffs assert that “[m]ostthé claims that were not supported in the briefir
had to do with the state plan allegations that we do not believe we have standing to pursu

longer.” Dkt. 27, at 23. Based on the absasfamny evidence or arguments regarding Due
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Process claims in their Motidor Summary JudgmeriDkt. 22) or Reply Brief (Dkt. 27), it
appears that Plaintiffs sl to no longer pursue their Due Process claims.

Local Rule 7(b)(2) provides, “If a party fails file papers in opposition to a motion, su
failure may be considered by the court amdmission that the moin has merit.” Here,
Plaintiffs have failed to oppesDefendants’ motion for summary judgment on whether the 2
reductions in personal care seegdours were a violation of Riiffs’ rights to Due Process.
Plaintiffs have not met their burden to show tih@re are genuine issuesméterial fact as to
their Due Process claims. Therefore, Defeslanotion for summary judgment should be
granted and Plaintiffs’ Due Peess claims should be dismissed.

D. Remaining State Law Claims.

In their Motion for Summary Judgent, Plaintiffs state thathfis case is as much about
basic contract law as it is abdiM]edicaid law.” Dkt. 22, aB. Plaintiffs argue that the
reduction of hours at issue is improper in lightigreements betwe¢h) DSHS and CMS, (2)
DSHS and recipient Plaintiffs, and) @SHS and provider Plaintiffsid.

As analyzed above, all claims asserted layrféiffs for which this Court has original
jurisdiction should be dismisséu favor of Defendants. ®se claims include: (1) those
involving any purported regulatorgquirement for Defendants to gain approval of CMS befg
instituting the 2009 reductions, a(®) those claims alleging thatetmeductions fell below that
level of service deemed sufficigoursuant to 42 C.F.R. 8 440.2BQ( Furthermore, any claims
arising from a violation of a provision tiie United States Constitution are dismissed.

What remains, then, are the claims bgiftiffs that sound iWashington state
constitutional, administrativend contractual law that could lejudicated by this Court in an

exercise of supplemental jurisdon. These claims includd) contrary to Washington
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administrative regulations and contract law, eetDefendants breached an agreement betw
CMS and DSHS to the detriment of Plaintiffs) {Re applicability of the consent decree enter
in Mead v. Burdhamand (3) whether Defendants’ conduct was improper in light of the term
and conditions of the agreements between DStiSPdaintiff recipientsand providers, contrary
to Washington constitutional and contractual law

Pursuant to 28 U.S.C. 8§ 1367(c), distrioits may decline to exercise supplemental
jurisdiction over state lawlaims if (1) the claims raise novel or complex issues of state law,
the state claims substantially predominate over the claim which the district court has origif
jurisdiction, (3) the district cotihas dismissed all claims over it it has original jurisdiction,
or (4) in exceptional circumstees, there are other compelling reasons for declining jurisdict
“While discretion to decline texercise supplemental juristan over state law claims is
triggered by the presence of anfethe conditions in 8 1367(c),i& informed by the values of
economy, convenience, fairness, and comiii v. Varian Associates, Incl14 F.3d 999,
1001 (9th Cir. 1997) (internal citations omitted).

All claims for which this Court has originplrisdiction should be dismissed. As such,
there is no longer a federal nexus in this casethEumore, the Court alswtes that Plaintiffs
chose a state forum. Dkt. 1. Kemleral issues remain, and PIdiistioriginal choice of forum is
entitled to some consideration.

Furthermore, this case involves importasues of state law and policy. Specifically,
this case involves issues arising from thggdktive appropriation abxpayer funds for the
health and welfare of its citizen€ertainly, Plaintiffs in thi€ase — both recipients and provide
— are those Washington citizenstbom a state government should afford assistance. The

recognizes the difficult conditions under which Pldistand their families must live their lives.
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However, judicial intervention regarding theeans by which a democratically-elected state

legislature and executive allocate scarce publicuees is a question bdsft for state courts.

Thus, principles of comity suggest that the proper oblederal courts in cs such as this is to

leave state law claims to thesdretion of state courts.
Accordingly, the parties should be ordetedhow cause why this court should not
decline to exercise supplemental jurisaintover the state law claims in this case.
Therefore, it is hereb@ RDERED that:

(1) Defendants’ Motion for Summgadudgment (Dkt. 13) ISRANTED in part, as
follows: (1) claims regarding the unendeability of the 2009 reductions in persong
care service hours pursuant to federgltations, (2) claims based on Medicaid
sufficiency regulations, and (3) claims based on the United States Constitution :
DISMISSED.

(2) Plaintiffs’ Motion for Summay Judgment (Dkt. 22) iDENIED in part with regards
to the claims based on federal law.

(3) Not later than October 1, 201i0ge parties are directed 81OW CAUSE in writing,
if any they may have, why the Court shabulbt decline to exercise supplemental
jurisdiction over the pending state law claimghis matter is noted for consideratio
on the Court’s calendar for October 4, 2010. The parties are ndtifiedf they fail
to timely respond to this Order to Show Cauwsdf they otherwise fail to show caug
as directed herein, the Court will rentbthe state law claims to state court.

The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearingro seat said party’sast known address.

DATED this _I7th day of September, 2010.

fo oI e

ROBERT J. BRYAN
United States District Judge
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