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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

AETNA HEALTH INC., and AETNA LIFE
INSURANCE, on behalf oitself and its self-
insured plans,

Plaintiff, Case No. 09-5647

V.

SAMUEL ROSS FOX., M.D., KATHERINE | ORDER DENYING DEFENDANT
M. FOX., COTTONWOOD FINANCIAL KATHERINE FOX'S MOTION FOR
SERVICES,, L.C, WASHINGTON MUTUAL | PARTIAL SUMMARY JUDGMENT
BANK, DISTRICT DIRECTION-INTERNAL | [Dkt. #32.]

REVENUE SERVICES, and all other person;s
or parties unknown claiming any right, ittle,
estate, lien or interest the real estate
described in the Coplaint,

U7

Defendants.

THIS MATTER comes before the Cowm Defendant Katherine Fox’s Motion for
Partial Summary Judgment. [Dkt # 32.] Ms. Baeks a ruling as a matter of law that Aetng
judgment against her husband was a voluntary encumbrance of the community property
therefore invalid akent her consent.

l. FACTS

This collection action arises from a lawsavolving fraudulentilling of surgical

services initiated on November 4, 2004 aga8anhuel Ross Fox, M.D., by plaintiff Aetna Lif

Insurance Company. Aetna seéksurance reimbursement for uncovered medical procedl
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performed and falsely billed by Dr. Fox. OnmA23, 2007, Dr. Fox’s spouse, Katherine, filg
petition for marriage dissolution. The petitionsadtimately dismissed without prejudice, ar]
the Foxes remain married. On November 26, 2007, before the underlying case reached
Fox agreed to Aetna’s proposed judgment in the principal amount of $395,265.10. That
judgment was entered against him bg Bierce County Superior Court.

The house owned by Katherine and Dr. Fox thatcenter of this dispute. Aetna see|
to execute its judgment lien against the commumayital property. The issue before this Cq
is whether Aetna’s judgment against Dr. Fox rhayenforced against real property owned b
marital community, where Katherineddnot “consent” to the judgment.

I. DISCUSSION
A. Summary Judgment Standard

Summary judgment is appropriatewhen viewing the facts the light most favorable

to the nonmoving party, there is “genuine issue as to any maa¢fact,” and therefore “the

movant is entitled to judgment a matter of law.” Fed. R.\CIiP. 56(c). Smnmary judgment

da
d

trial, Dr.

ks
urt

y his

should be denied when the nonmoving party ofé@idence from which a reasonable jury cquld

return a verdict in its favorTriton Energy Corp. v. Square D Co., 68 F.3d 1216, 1221 (9th Cir.

1995). Factual disputes whose fasion would not affect the outoee of the suit are irrelevar
to the consideration of a motion for summary judgmemiderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986).
B. Washington Spousal Consent Requirement

In Washington, a person cannot encumbeliitalaeal property unless his spouse firsf

consents:
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A spouse acting alone shall risell, convey, or encumber the community real propefrty

without the other spouse or otfdomestic partner joining ithe execution of the deed jor

other instrument by which the real estistsold, conveyed, or encumbered . . . .”
RCW 26.16.030(3). This spousal consequiseement does not apply to involuntary
encumbrances of propertgeenev. Edie, 131 Wn.2d 822, 831-35, 935 P.2d 588 (1997). In
Keene, a molestation victim who obtained a judgmagainst her molester could execute that
judgment against his marital real property without his wife’s conseA{. diftinction can be
drawn between the actions of a spouse who vafiuptencumbers property in an indirect way,
and one who does so involuntarily. In our judon [the statute] tates only to only the

former.” Id. at 833.

C. There is a genuine issue of material fact as to whether Dr. Fox’s consent judgment was a
voluntary encumbrance.

Katherine Fox argues that Ross Fox “voluiftdencumbered their community propernty
through his consent judgment, and that, absendb\erconsent, the encumbrance is not valig¢l as
a matter of law. She distinguishibss situation from judgments enteratter trial, stating that
this “consent judgment was entered solely essalt of Ross Fox’s choice, agreement, volitipn,
and will.” [Def. Katherine Fox’s Reply, Dkt. #39, at p. 6.]. She ditelorado National Bank v.
Merlino, 35 Wn. App. 610, 68 P.2d 1304 (1983) (wheeteusband guarantebd son’s debt)
andNichols Hills Bank v. McCool, 104 Wn.2d 78, 701 P.2d 111¥985) (where a husband
defaulted on a land purchase) for the propositian voluntary encumbrances require spousgl
consent.

However,Merlino andMcCool involve debt—not a judgment—and are thus easily
distinguished.ld. Viewing the situation in the ligimost favorable to Aetna, Dr. Fox was

involuntarily operating within theonfines of the lawsuit againisim. A judgment resulting

ORDER -3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

from a legal action cannot be compared to a wildand purchase or loarlhe fact that Dr. Fo
agreed to the judgment befdte trial is of no moment.

D. Whether the judgment against Dr. Fox is dseparate obligation” is not the dispositive
issue.

The parties dispute the degree to whiclth€aine Fox was involkin the activities
leading to the underlyingction against Dr. FoxSee Whitehead v. Satran, 37 Wn.2d 724, 725,
225 P.2d 888 (1950) (The general presumptionghaitction against orgpouse is against the
marital community is “not conclusive andlinay be overcome by a showing by either spoug
that [the judgment] was a septe obligation.”) Aetna allegehat Katherine Fox benefited
from, and even participated in, the underlyirajud. [PIl. Atena’s Resp., Dkt. #37, at p. 3— 4,
8.] But Katherine Fox’s involvement in the umigeng action does not determine whether or

a consent judgment is binding on marital realpgrty. Furthermore, Summary Judgment cg

€

7—

not

nnot

be granted on the theory that Katherine f@s completely uninvolved when, viewing the facts

in the light most favorable to Aetna, theregdence from which a reasonable fact finder cg
conclude otherwise.
E. All other claims depend on facts not now before this Court.

Finally, Katherine Fox argues that because she was not named in Aetna’s complg
was deprived of her due procegght to be notified of an adn that involving her interests.
Thus, she claims, the property is beyond #eeh of the resulting judgment, and Aetna is
estopped from executing it in this way. e€Wability of these claims depends on her
involvement in the underlying action, act beyond the scope of this motion.

[l CONCLUSION
Viewed in the light most favorable to Aetrthere are material issues of fact about

whether Dr. Fox’s consent judgment was tuathry. Katherine Fox’s Motion for Summary

ORDER - 4

uld

lint, she




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Judgment is therefore DENIED

IT IS SO ORDERED.

Dated this 1% day of June, 2011.

RO B

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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