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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
TRACY SISSON,
Case No. 3:09-cv-05738-RBL-KLS
Plaintiff,
V. REPORT AND RECOMMENDATION

MICHAEL J. ASTRUE, Commissioner of Noted for January 14, 2011
Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
applications for child’s insurance, disabilitysimrance and supplemental security income (“S§
benefits. This matter has been referrethtoundersigned Magistraleidge pursuant to 28

U.S.C. 8§ 636(b)(1)(B) and Local Rule MJR 4(3)¢hd as authorized by Mathews, Secretary

H.E.W. v. Weber423 U.S. 261 (1976). After reviewingetiparties’ briefs and the remaining

record, the undersigned submits the follogvReport and Recommendation for the Court’s
review, recommending that for theasons set forth below, defentla decision to deny benefits
be affirmed.

FACTUAL AND PROCEDURAL HISTORY

On September 15, 2005, plaintiff filed applicasdor child’s and disability insurance
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benefits, as well as an applican for SSI benefits, alleging disability as of April 12, 2005, dug
a heart condition, learning disabilities, difficultievith reading and spelling, tremors making it
hard for her to write antb lift and carry things,rad fatigue and weakness. Sge 10, 56, 104-
05. Her applications were denied upotiahreview and on reconsideration. See 10, 47, 51,
305, 310. A hearing was held before an adstiative law judge (“ALJ”) on June 6, 2007, at
which plaintiff, represented byansel, appeared and testified,did a vocational expert. S€e
329-51.

On July 20, 2007, the ALJ issued a decisiowlmich plaintiff was determined to be not
disabled. Seé@r. 10-21. Plaintiff's requst for review of the ALJ’s decision was denied by thg
Appeals Council on September 30, 2009, makingMh&s decision the Gmmissioner’s final
decision._ Sedr. 3; see als@0 C.F.R. 8§ 404.981, § 416.1481. On November 25, 2009, plair
filed a complaint in this Gurt seeking judicial reviewf the ALJ’s decision. Se@&CF #1-#3).
The administrative record was filedtlvthe Court on February 16, 2010. SEEF #8). The
parties have completed their briefing, and this iatter is now ripe fgudicial review and a
decision by the Court.

Plaintiff argues the ALJ’s decision shouldiesersed and remanded to defendant for
award of benefits or, in the alternative, forther administrative proceedings, because the Al
erred: (1) evaluating the medical and other n@dical evidence in ¢hrecord; (2) assessing
plaintiff's credibility; (3) evaluating the lay witness evidence in the record; (4) assessing
plaintiff's residual functional capéyg; and (5) finding her to be pable both of returning to her
past relevant work and of performing other wexksting in significant numbers in the nationa
economy. For the reasons set forth below, dw@x, the undersignedsdigrees that the ALJ

erred in determining plaintiff tbe not disabled, and therefoecommends that the Court affirn
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the ALJ’s decision.
DISCUSSION
This Court must uphold defendant’s determimatihat plaintiff is not disabled if the
proper legal standards were apgland there is substantial eviderin the record as a whole tg

support the determination. SEeffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986).

Substantial evidence is such relevant eviden@eraasonable mind might accept as adequatg

support a conclusion. S&chardson v. Perale402 U.S. 389, 401 (1971); Fife v. Hecklé67

F.2d 1427, 1429 (9th Cir. 1985). It is more tlaascintilla but less than a preponderance. Seg

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975); Carr v. Sulliva2 F.

Supp. 522, 524-25 (E.D. Wash. 1991). If the enmk admits of more than one rational

interpretation, the Court must upddhe Commissioner’s decision. S&ken v. Heckler 749

F.2d 577, 579 (9th Cir. 1984).

l. The ALJ's Evaluation of the Mical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record iscooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké&94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJAd_conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the dingal evidence “are material (oreain fact inconsistencies at
all) and whether certain factaase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
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“must be supported by specific, cogent reasons.” Redtlt€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therie@and making findings.” Id.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@apinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.” Idat 830-31. However, the ALJ “need nosaliss all evidence presented” to him

her. Vincent on Behalf of Vincent v. Hecklét39 F.3d 1393, 1394-95 (9th Cir. 1984) (citation

is

or

omitted) (emphasis in original). The ALJ must only explain why “significant probative evidence

has been rejected.” tdseealsoCotter v. Harris642 F.2d 700, 706-07 (3rdrCiL981); Garfield

v. Schweiker 732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight given to a treating physician’s iojon than to the opinions of
those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ng
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical findirigs “by the record as a whole.” Batson v.

Commissioner of Smal Sec. Admin.359 F.3d 1190, 1195 (9th Cir. 2004); séspThomas v.

Barnhart 278 F.3d 947, 957 (9th Cir. 2002); Tonapetyan v. Ha¥42 F.3d 1144, 1149 (9th Ci

2001). An examining physician’s opinion is “dlgd to greater weighhan the opinion of a

nonexamining physician.” Leste81 F.3d at 830-31. A non-examining physician’s opinion n
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constitute substantial evidencéitfis consistent withother independent evedce in the record.”
Id. at 830-31; Tonapetya@42 F.3d at 1149.

A. Plaintiff’'s Cerebral Palsy

Plaintiff argues the ALJ errad finding she had a “severe” impairment consisting of 8
“history” of cerebral palg noting that she has been diagnosét cerebral palsy, rather than
just a history theredfTr. 13; see, e.gTr. 158. However, any erron the part of the ALJ here
was harmless. This is because regardless ofthewLJ actually described that condition, he
then went on to discuss the pertinent medwadence in the record with respect thereto. Bee

16-20;_Stout v. Commissioner, Social Security Adids4 F.3d 1050, 1055 (9th Cir. 2006)

(error harmless where non-prejudicial to claimant or irrelevant to ALJ’s ultimate disability
conclusion). In other words, plaintiff has retplained how any such mislabeling the ALJ
committed here in fact prejudiced her.

B. Dr Duckworth

Plaintiff next challenges the ALJ’s evaluatiof the following medical source opinion:

The record contains a physicabéwvation report dated January 2006 and
completed by a physician’s assistantd signed by Dr. G.W. Duckworth,
M.D., in support of the claimant’s appdition for assistance from the State of
Washington Department of Socialldealth Services, and assessing the
claimant as restricted to sedaryt exertion based upon cerebral palsy.
However, such assessment is entitled to limited weight because it is not
consistent with other evidence in tleeord regarding the claimant’s level of
function, including the exam findings . [Leo W.] Kesting[, M.D.,] who
noted the claimant as [sic] able to walk with a normal gait, and with the wide
range of the claimant’s activities déily living which include attending
school, working part-time, sndwarding and hiking. [Exhibit 4F]

! At step two of the sequential disability evaluation procsALJ must determine if an impairment is “severe.”
20 C.F.R. 8 404.1520, § 416.920. An impairment is “not severe” if it does not “signifidamitiyd claimant’s
mental or physical abilities to do basic work activitiesC2B.R. 8 404.1520(a)(4)(iii), Yc8 416.920(a)(4)(iii), (c);
seealsoSocial Security Ruling (“SSR”) 96-3p, 1996 WL 374181 *1. An impairment is not severd tmy i
evidence establishes a slight abnormality that has “no more than a minimal effect on an individual[']s ability
work.” SeeSSR 85-28, 1985 WL 56856 *3; salsoSmolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996); Yucke
v. Bowen 841 F.2d 303, 306 (9th Cir.1988).
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Tr. 17. Plaintiff argues these are not legitiensgasons for rejecting Dr. Duckworth’s opinion,
because she testified at the legithat her level of functiong varied from day-to-day, and on
the day Dr. Kesting evaluated her she was doing somewhat Hettegiven that, as discussed
in greater detail below, the ALJ did not errmiiscounting plaintiff's credibility, he did not have
to adopt her version of how she functioned in geineThere also is nothing remiss in the ALJ
decision here to discount the opinion of an exa@my physician becausedbnflicted with the

objective medical findings of a treating physician. Bester 81 F.3d at 830 (more weight give

to treating physician’s opinion than to opiniafg¢hose who do not treat); Saelee v. Ch&ér

F.3d 520, 522 (9th Cir. 1996) (where medical apinis based on independent clinical finding$

ALJ may disregard conflicting opinion another physician’s diagnosis).

Also as discussed in greater detail below, furthermore, the ability to engage in activ
of daily living such asttending school — even though perhapsfull-time — and, in particular,
working part-time, snowboarding and hiking, do aab question not only pintiff's allegations
of disability, but a limitation to onlgedentary work as found by Dr. DuckwoftSBeeMorgan v.

Commissioner of Soal Sec. Admin.169 F.3d 595, 601-02 (9th Cir. 1999) (upholding rejecti

of physician’s conclusion that claimant suffefemm marked limitations in part on basis that
other evidence of abilityo function, including reported actiiies of daily living, contradicted

that conclusion); Magallanes v. Boweé81 F.2d 747, 754 (9th Cir. 1989) (finding ALJ propef

rejected physician’s opion in part on basis that it confled with both other medical evidence

2 Plaintiff also asserts error here on the basis that the ALJ should have questioned her abowbbarding and
hiking. But plaintiff fails to explain why the ALJ was required to do so.ages v. Massanar276 F.3d 453, 459
(9th Cir. 2001) (ALJ’s duty to further develop record triggered only when there is ambiguous evidence or wh
record is inadequate to allow for proper evaluation of evidence). In other words, ffhaisitifot shown that the
evidence in the record on this issue was so ambiguous or that the record was so inadequateeseaistie \LJ
from being able to reach a propkecision on the issue.
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in record and plaintiff's ownubjective pain complaints).
C. Dr. Wheeler
Plaintiff also argues the ALJ edén making the following findings:

The claimant’s educatioheecords indicate that stprimarily earned A’s and
B’s in her subjects in high school 2002, 2003, 2004 and 2005, and that the
2005 school year she earned only Assl&’s in subjects including math,
English, and Global Study, and thated$ecember 2005 her cumulative GPA
was 3.396. School IEP records, dated JgnB@05, further indicated that the
claimant had been living on her own tbe past year and as a result, had
become more mature and responsibiener own education. [Exhibit 1F]

Yet, in January 2006, Dr. Kimberly V@bler, Ph.D., completed a State of
Washington Department of Health & Gal Services form by checking boxes
for chronic mental impairment due borderline intelleatal functioning and
learning disorder (reading, writt@xpression) andenerally rating

restrictions in socidunctioning and cognition anoderate to marked, in
support of the claimant’s claim for plubassistance. Such assessment is
entitled to limited weight because it was not made under the standard for
disability as defined by the Social SetpAct and its regulations, and also
because it is not consistent with thedieal and other evidence in the record
with regard to the claimant’s levef function. In addition, Dr. Wheeler’'s
own exam notes indicateatthe claimant was coopéike, that she had either
mild or no restrictions with respect ber ability to carry [sic] activities of
daily living including cooking/shoppg, household chores, driving and
financial management. [Exhibit 5F]

Tr. 17-18. The undersigned agreeattine fact that the form ed by Dr. Wheeler to assess thq
mental functional capacity of plaintiff “was nimtade under the standard ftisability as defined
by the Social Security Act and its regulations,h@ a legitimate reason for rejecting it, becad
it fairly clearly describes the levels of limitation contained therein Tse£61-64) — making the
findings contained therein relevant to evalogtplaintiff’s functioning— and because defendan
often has relied on such assessments irrrdétiang a claimant’s diability status.
On the other hand, the undersigned findsAhé did not err in giving limited weight to

Dr. Wheeler's findings, due to its inconsistemoth with the medicalrad other evidence in the

record overall and with m@wn clinical notes. Segr. 162, 165-67; sealsoBatson 359 F.3d at
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Se



© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

1195 (ALJ need not accept opinion of treatingptian if inadequatelgupported by clinical

findings or inconsistent with rembas whole); Bayliss v. Barnha#d?27 F.3d 1211, 1216 (9th Ci

o

2005) (discrepancies between medical opinion sosia@esessment and his or her clinical notes,

recorded observations and other comments reggadaimant’s capabilities constitutes clear gnd

convincing reason for not relyg on thereon); Weetman v. Sulliv&8v7 F.2d 20, 23 (9th Cir.

1989). That some of Dr. Wheeler’s other notey e indicated the existence of some moie

significant issues does not take away from th@'Aloverall determination here, given that most

of those other “notes” appear largely eithebéobased on plaintiff's own subjective complain]
or consist of Dr. Wheeler’s stated conclusiaiasher than actualinical findings.

A physician’s opinion premised primarily orciimant’s subjective complaints may beg
discounted where the record supports the Aldisoounting the claimaistcredibility. See

Tonapetyan242 F.3d at 1149; see alstwrgan 169 F.3d at 601 (opinion of physician premisg

to large extent on claimant’s own accountsyrhptoms and limitations may be disregarded
where they have been properly discounted).il®\the ALJ did not rejet Dr. Wheeler’s opinion
on this basis, plaintiff also cannot argue sudghjectively-based evaluatiarotes are sufficient tq
overcome the generally benign objectolimical findings containg elsewhere on the assessmg
form Dr. Wheeler completed.

The ALJ further did not err in discountiiyy. Wheeler’s opinion because it conflicted
with other evidence in the recoirticating plaintiff performedelatively well in school, despite
her learning disorders and other irmp@ents. Plaintiff argues theig evidence in the record tha
calls into question the legitimacy of that performance. But while the record does show plq
had difficulties, there also is evidence, as nditgthe ALJ, that she was able to progress and

relatively well given her impairments, including being able to graduate from high schodk.S
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133, 152, 173A, 218-19, 222, 225-29, 239, 247, 263. In any event, as Inoted iais the ALJ
who solely is responsible for determining créltjpand resolving ambigties and conflicts in
the medical evidence, and where such quesagiss, the ALJ’s conclusions must be upheld.

SeeMorgan 169 F.3d at 601; Reddick57 F.3d at 722; Samplé94 F.2d at 642. Because thg

evidence in the record is sufficient to suppoet #L.J’s interpretation o&ny such ambiguities

and conflicts here, those cdasions should be upheld.

D. Dr. Mayers

Immediately following his evaluation of DWheeler’s opinion, the ALJ went on to find
in relevant part that:

Upon subsequent consultative psychological evaluation in February 2006, Dr.
Kathleen Mayers, Ph.D., diagnosed sodder of written expression and a
reading disorder, with dairly good” prognosis. Thelaimant was alert and
oriented to person, place and timeccArding to Dr. Mayers, the claimant
spoke in a simplified but generallygical and goal directed manner at a
moderate rate and rhythm, and she esged herself fairly well at times. She
was able to perform serial 7’s withlgrihe last number (after 5 numbers)
being incorrect, was abte recall 3 out of 3 numlbe immediately and 2 out

of 3 numbers after a 5-minute delay, avak able to perform two different 3-
step tasks. She displayed difficultythivspelling and readm consistent with

a learning disorder. She exhibitecopauditory memory, but was much

better in the area of visual memonypaailities and heconcentration was

within normal range. She earned WAI&res in the overall borderline to
average range; her performance IQ @asher verbal IQ measured 77 and her
full scale 1Q score was 82. Dr. Mayetiso noted the claimant’s judgment
appeared to be fair, andathher social skills seemea be fair to good. The
claimant told Dr. Mayers that she wlasng with her boyfriend, that they took
turns doing the cooking and typically whéd movies in the evening, and that
she also spent her time visiting friendspwboarding with her boyfriend, and
watching television. Dr. Mayers furtheeported that, the claimant “is
motivated to work and has found warkthe area of housekeeping, although
she is working part-time [spending about six hours a day on her job]. In view
of her extremely low-level auditory memoegpabilities, it is to her credit that
she has been able to maintaiis tamployment.” [Exhibit 5F, 6F]

Tr. 18.

Plaintiff argues the ALJ erred failing to fully credit thefindings Dr. Mayers obtained.
REPORT AND RECOMMENDATION - 9
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But, again, the undersigned finds no error here. Rstfact that plainti had the 1Q scores she

did and had low memory index scores alonessifiicient to show she suffered from significar]

work-related limitations. Seldlatthews v. Shalaldl0 F.3d 678, 680 (9th Cir. 1993) (“The mer

existence of an impairment is insufficient proof of a disability”). Noes plaintiff explain how
the fact that Dr. Mayers commexltthat she was motivated to nkpthat she had found part-tim
work as a housekeeper and that it was to hert¢red she could maintain that job despite tho
memory scores is evidence thereof. Ratitaupports a findingp the contrary.

Lastly, while Dr. Mayers did state plaintiff‘ability to adapt to avork-like setting” was
“decreased by her borderline inegdtual skills, her spelling dister and her memory problems
no indication was given as to exactly what exteat ability was decreased. Tr. 175. Indeed,
Mayers also stated that plaffis concentration and prognosigere both “fairly good,” that her
pace was “average to brisk,” tHagr persistence was “good”, anathas plaintiff herself admits
she was “clearly highly motivated work.” Tr. 175, 177. Theetreased ability to adapt found
by Dr. Mayers, to the extent it does conflict witle ALJ’s findings regaidg plaintiff's residual
functional capacity, is not alone a vahdsis to find the ALJ erred here.

E. Dr. Bremer

Continuing his evaluation of the medical exide in the record, the ALJ next found in
relevant part as follows:

Following a consultative psychologicsamination in March 2007, Dr. Jeff

Bremer, Ph.D., described the claimantadsocially appropriate, emotionally

stable, pregnant, married 19-year sidman of averagmtelligence with

fairly severe Learning Disabilities iReading and Writing, slight dysarthria,

and mild difficulty retaining informadin (regardless of how it is presented to

her). Not surprisingly, she benefits fraome extra time to practice what she

has been shown, or some repetition abakinstructions.” She earned . . .

scores of 89 full scale, 85 verbal & performance IQ’s. ... [S]he earned

reading scores of 1.8 grade level apeélling at the 1.0 grade level. Dr.
Bremer diagnosed a reading disor@edisorder of written expression and
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phonological disorder, mild. Although Dr. Bremer considered the claimant to
be unable to complete paperwork, eénown report acknowledged that she
was taking a math class and participgtin a literacy program for one-one

help with reading twice week. When asked, the claimant denied having any
mental health care, and denied hawang emotional or mental problems. Dr.
Bremer observed that she displaye€persistent, slight upper body tremor”

with shaking of her hands and jerky neck and hand movements, which caused
her writing to be shaky or tremuloublevertheless, the claimant stated that

[sic] liked to engage in outdoor adties including huntag and fishing, and

that around the house she did mosthef dishes, cooking and laundry and

other housework because her husbaad working. Dr. Bremer further

reported that the claimant also readily understood and followed at least simple
instructions, and worked steadioy testing, with good attention and
concentration. He noted that she was “mildly” dysarthric, speaking slowly
with a mild staccato, with practiced effdo slow down and enunciate, but he
further noted that she was nonetlssl&l00 percent understandable.” He

rated her [global assessm@f functioning (JGAF[") score] as high at 78!
[Exhibit 13F]

Tr. 18.

Plaintiff argues the ALJ failed to fully cregdDr. Bremer’s opinionarguing specifically
that her performance in school was not a valasoa for rejecting Dr. Bremer’s finding that sh
read and spelled at a first grade level. Pii@ifurther argues the ALérred in not specifically
mentioning Dr. Bremer’s findings regarding hewlmemory scores or his statement that she
was “functionally illiteratgwith regard to reading and writinghd, therefore, entirely depends
upon others to complete any paperwork.” Tr7 2@s noted above, though, it was not impropé
for the ALJ to interpret the evidence in the mecoverall as indicating a greater academic abi
than either plaintiff has allged and some medical sourcesénbound, including Dr. Mayers and
Dr. Bremer. That is, the ALJ amgpriately determined that such evidence was inconsistent

Dr. Bremer's findings concerningghtiff's reading and spelling. S&atson 359 F.3d at 1195;

3 A GAF score is “a subjective determination based on a scale of 100 to 1 of ‘the [mental health] clinician's
judgment of [a claimant’s] overall level of functioning.” Pisciotta v. Aste@0 F.3d 1074, 1076 n.1 (10th Cir.
2007). ltis “relevant evidence” of the claints ability to function mentally. England v. Astru490 F.3d 1017,
1023, n.8 (8th Cir. 2007). “A GAF score of 61-70 refattild symptoms or “some difficulty” in those areas, but
the individual ‘generally function[s] pretty well.”” Sims v. Barnh&@09 F.3d 424, 427 n.5 (7th Cir. 2002) (quotin
American Psychiatric Association, DiagnostiStatistical Manual of Mental Disorde8§ (4th ed. 1994)).
REPORT AND RECOMMENDATION - 11
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Thomas 278 F.3d at 957; Tonapetyd@i2 F.3d at 1149.
In addition, as discussed abowvih respect to Dr. Mayerfgw memory scores alone arg
insufficient in themselves to establish the exisgof significant or disabling limitations. Also
as expressly pointed out by the Alplaintiff reported at the timengaging in outdoor activities,
including hunting and fishing, ardbing most of the housework. Se®rgan, 160 F.3d at 601-
02 (9th Cir. 1999) (proper to reject physician’s a@min part on basis thaéported activities of

daily living contradicted that opinion); saésoMagallanes881 F.2d at 754. Even considering

the low memory scores, furthermore, the ALJ natsdvell that Dr. Breer found plaintiff could
“readily” understand and follow “at least simpletiuctions,” “worked sadily on testing, with
good attention and concentratioayid “rated her GAF [scor@p high at 70.” Tr. 18, 264, 267.
The ALJ, therefore, did not err in failing to nt@n or to adopt certain of Dr. Bremer’s other
specific findings plaintiff assestare indicative of greater mentahctional limitations than thos
found by the ALJ.

F. Dr. Kesting and Dr. Bowns

Plaintiff assigns error to the ALJ’s statemanhis decision that DiKesting reported she

was unable to spell the words “world” or “hefdackwards, whereas DKesting actually found

she was unable to spdtidse words forwards. Sde. 16, 152-53. Be that as it may, any error|i

this regard on the part of the ALJ was entifedymless, as again this evidence does not esta
the existence of any greater mental functional limitations than the ALJ found especially gi
discussed above, the ALJ’s proper evaluation o&théence in the record concerning the abil
of plaintiff to perform acaderoally. Lastly, plaintiff argues thALJ erred in failing to discuss

the opinion evidence in the record from schdétials, including a school psychologist, findin

she had neurological difficulties geveral areas and an inflal8&A score affected by resource
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classes, as well as highly adapted and modifiathstream coursework and grading procedur

SeeTr. 124, 128, 132. Again, however, the issuplaintiff’'s academic performance and the

ALJ’s evaluation thereof has been addressed, and the mere existence of neurological difficulties

is not sufficient to establish specific work-related limitations.

[l The ALJ's Evaluation of the Other Ndviedical Source Evidence in the Record

Plaintiff argues the ALJ erred failing to properly consider the following statement frg
one of her teachers:

Tracy has a long established diagnagiserebellar dysfunction which is

presumably secondary to birth anoaiad encephalopathy. This condition is

static but has significarsequelae inclusive of organicity in intellectual

functioning and motoric indices inclugivof gait, speech, and hand tremors.

This health impairment has limited herestgth, vitality, oralertness and has

adversely affected her educational performance requiring specially designed

instruction as a compensatory mechanism. . . .
Tr. 216. As pointed out by plaintiff, evidence frdather sources” may be used to “show the
severity” of a claimant’s impairments and thdfeet on his or her ability to work. 20 C.F.R. §
404.1513(d), § 416.913(d); selsoSocial Security Rutig (“SSR”) 06-03p, 2006 WL 2329939
*3 (stating further that 20 C.F.R. § 404.1521020 C.F.R. § 416.927 require consideration of

other source evidence when evaluating acceptabtiical source opinions, such as those frorj

licensed physicians or psychologists). Thisestant from plaintiff's teacher, though, sheds np

more light on plaintiff's academic performancanhthe evidence in regard thereto addressed
the ALJ and that already has been discussed herein. Accordinglyobea@y error by the ALJ
in not specifically mentioning this evidence was moajudicial to plaintiffand irrelevant to the
ultimate disability determination, and thus harmless.

II. The ALJ's Assessment of Plaintiff’s Credibility

Questions of credibility are solely within the control of the ALJ. Sample 694 F.2d at
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642. The Court should not “second-guetbss credibility déermination. Allen 749 F.2d at 580
In addition, the Court may not reverse a credibdetermination where that determination is
based on contradictory ambiguous evidence. Sgk at 579. That some of the reasons for
discrediting a claimant’s tastony should properly be discoiea does not render the ALJ’s
determination invalid, as long as that deteation is supported by substantial evidence.
Tonapetyan 242 F.3d at 1148.

To reject a claimant’s subjective complairthe ALJ must providéspecific, cogent
reasons for the disbelief.” Lest@&1 F.3d at 834 (citation omitted). The ALJ “must identify w
testimony is not credible and what evidenoelermines the claimant’s complaints.”; Iseealso

Dodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). lgss affirmative evidence shows the

claimant is malingering, the ALJ’s reasons fgecting the claimant’s testimony must be “cleg
and convincing.” LesteiB1 F.2d at 834. The evidence as a whole must support a finding o}

malingering. Se®’Donnell v. Barnhart318 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,dhlALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning

symptoms, and other testimony that “apps less than candid.” Smolen v. Cha®érF.3d 1273,

1284 (9th Cir. 1996). The ALJ also may consi@detaimant’s work record and observations g
physicians and other third parties regardimg nature, onset, duian, and frequency of
symptoms. Seal.

Here, plaintiff argues the ALJ’'s statemerdtther “statements concerning the intensity
persistence and limiting eftts of [her alleged] symptoms [veémnot entirely credible,” was not
a clear and convincing reasons @iiscounting her credibility. Tr. 16But plaintiff fails to point

out that immediately following this statemetite ALJ went on to discuss the objective medic
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evidence in the record showing plaintiff's allégas were inconsistettherewith, which clearly

is a valid basis on which to do so. Skae 16-19. Se®egennitter v. Commissioner of SS¥66

F.3d 1294, 1297 (9th Cir. 1998) (ALJ’s determinaticat ttlaimant’'s complaints are inconsistgnt
with clinical observations can satisfiear and convincing requirement).

As discussed above, the ALJ also has citezliidence in the record regarding plaintiff’

U7

activities of daily living,including her part-time work, partiagion in outdoor activities such as
snowboarding, hiking, hunting and fishing, andhé&s performance of the majority of household
chores, as indicative of the lebsin disabling nature of helleged impairments and limitations
In addition, the ALJ discussed plaintiff'sijaactivities in gre#er detail as follows:

... [T]he claimant remains capableimdependently engaging in a wide range
of daily activity in spié of her learning disordend her tremors. She
completed high school with special edtion assistance, m#ng primarily A

and B grades. And, at the time of adkparty function statement, which was
completed by the claimant’s friend gtielaimant was living alone in an
apartment. Based upon statements completed by the claimant and her friend,
the claimant made her own mealshaligh she did so slowly when she had to
read package directions; took carénef own personal hygiene and needed no
reminders; spent her time hiking, waiteg television, shopping, visiting with
her then boyfriend on a daily basiagdagoing to school; went out on her own
and did not need anyone to accomphay, and, was able to pay her own

bills, count change, handle a savings account and use a checkbook/money
orders. Her testimony indicates thaé $& able to perform tasks such as
vacuuming and sweeping, and thag sloes her own laundry, essentially
without aggravating her shaking symptoms. She can drive, but just does not
drive when her shaking is too intense. She testified that when she was
working, she did not stay home becauskeafshakiness, but rather just took
more breaks or engaged in lighter typésasks. She testified that she can
read and understand road signs whiiging, that she can figure out what
roads to take so when she seessthas she can recognize them, although she
sometimes has others come with here Stated that she is able to count her
change when she buys items, and that she can do addition and subtraction.
She has used a computer at the Usitygrand if she does not spell words
correctly, she relies on thweice-activated computéo correct her spelling.

The claimant has attended community aplevith the assistance from a tutor,
and other programs including a tweegk camp at the University of
Washington for training with voice-ticated computer software. The
claimant’s testimony and the record funtiredicate that the claimant has not

REPORT AND RECOMMENDATION - 15




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

been terminated from any of the jadiee had held. [Exhibit 1E/23-28; 31-36;
41-42]

Tr. 19.

To determine whether a claimant’s sympt@stimony is credible, the ALJ may consid
the claimant’s daily activities. Smole80 F.3d at 1284. Such testimony may be rejected if th
claimant “is able to spend alsstantial part of his or her yi@erforming household chores or
other activities that are transéde to a work setting.” Icht 1284 n.7. The claimant need not |
“utterly incapacitated” to be eligible for dis#ty benefits, howeverand “many home activities
may not be easily transferalttea work environment.” Id.

Plaintiff argues none of the activities cited by the ALJ above shows she is able to p
full-time, competitive employmentithout needing extra breaks. Plaintiff's argument would
more persuasive if the ALJ had fouslte could perform such work basmusuch activities. Bu

it was entirely appropriate for the ALJ to cite those activities as a basis for discounting pla

credibility regarding the disalvlg nature of her alleged impairnte and limitations. That is, the

activities the record shows plaintiff has engagpeiehdicate a far greatéunctional ability, which
includes the jobs she performeden with the extra breaks assistance her employers provide
than she claims to have. Accordingly, the usgmed finds the ALJ gave clear and convincin
reasons for discounting plaintifftgredibility in this case.

V. The ALJ's Evaluation of the Lay Witness Evidence in the Record

Lay testimony regarding a claimant’'s symp®*“is competent evidence that an ALJ m
take into account,” unless the ALJ “expressly datees to disregard such testimony and give

reasons germane to each witness for doing_so.” Lewis v. A86IF.3d 503, 511 (9th Cir.

2001). In rejecting lay testimony, the ALJ need cit# the specific reed as long as “arguably

germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea
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link his determination to those reasons,” antistantial evidence supports the ALJ’s decision|

Id. at 512. The ALJ also may “draw inferendegically flowing from the evidence.” Sample
694 F.2d at 642.

Plaintiff argues the ALJ failed to properlgrtsider the lay witnessatement provided by
her friend._Sedr. 86-94. But as just discussed in meb the ALJ’s assessment of plaintiff's
credibility, the ALJ did consider that statement. $eel9 (noting plaintiff and her friend both
had reported that plaintiff livedlone, made her own mealgeded no reminders, spent her tin
hiking, watching television, shopping, visiting whier boyfriend, and going to school, went o
on her own, needed no one to accompany her, and could pay her bills, count change, ang
savings account and use checkbook/money ordargddition, to the extent the ALJ did err af
all in not fully considering thetatement of plaintiff's friendhe undersigned notes the statem
indicates no limitations more severe than thessessed by the ALJ. Accordingly, any error \

harmless as it does not affect the ALJ’s ultimate disalgibtgrmination.

V. The ALJ’s Assessment of Plaintiff’s Residual Functional Capacity
If a disability determination “cannot be made on the basiseafical factors alone at ste|
three of the evaluation procest)e ALJ must identify the clainmds “functional limitations and

restrictions” and assess histar “remaining capacities for wiorelated activities.” SSR 96-8p,
1996 WL 374184 *2. A claimant’s residual functibnapacity (“RFC”) assessment is used at
step four to determine whether tieshe can do his or her past waet work, and at step five to
determine whether he or she can do other workidsek thus is what the claimant “can still dd
despite his or her limitations.” 1d.

A claimant’s residual funatihal capacity is the maximum amouwrftwork the claimant is

able to perform based on all of ttedevant evidence in the record. $&e However, an inability
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to work must result from the claimant’s “physical or mental impairment(s).This, the ALJ
must consider only those limitahs and restrictions “attributibto medically determinable
impairments.” 1d. In assessing a claimant’'s RFC, theJAdlso is requiretb discuss why the
claimant’s “symptom-related functional limitatioasd restrictions can or cannot reasonably be
accepted as consistent with the medical or other evidencet 1d.
The ALJ in this case assessed plaintiff with the following residual functional capacity:
... [T]heclaimant has had the residual functional capacity to perform
light work, (i.e., lifting and carrying up to 10 pounds frequently and 20
pounds occasionally, and sitting, standing and/or walking each for 6
hours (with usual breaks) out of an 8-hour day, except that sheislimited
to simple, repetitive type of work and sheislimited to brief and
superficial contact with the general public.
Tr. 14 (emphasis in original). The ALJ further sthin his decision that in assessing this RFC
he found “persuasive” the mental health realdunctional capacity assessment completed by
Ben Kuhner, M.D., who reviewed the evidencehiea record and concluded that plaintiff “couldl
perform simple tasks with no limitation in hemoentration, persistence pace, but might be
slowed when learning new tasks,” and who furtiyi@ned that “her difficlty absorbing auditory
information might interfere with her ability tespond to customer’s nesdnd therefore, her
ability to perform work involving public adact would be restted.” Tr. 20; sealso181.

Plaintiff argues the ALJ erdein placing too much weiglain the opinion of Dr. Kuhner,

and in not including in his RFC assessment atheflimitations found by Drs. Mayers, Wheelg

=~

Bremer and Downs. But as explained aboveAih&did not err in his evaluation of the medical
evidence from these latter sources. In addition, @adstiscussed herein, the reliable evidencg
the record overall supports the limitations assessed by the Adchrdingly, since Dr. Kuhner’g
assessed limitations are substantially similaretegrthe ALJ did not err in placing more weight

on that physician’s opinion here.
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VI. The ALJ's Step Four Determination

In this case, the ALJ found plaintiff to be calgabf returning to her past relevant work
as it did not require performance of work-tethactivities precluded byer residual functional

capacity. Sedr. 20. Plaintiff again arguebat in light of the ALJ =rrors in evaluating both th

W

medical and other evidence in the record, thd’aIRFC assessment cannot be upheld. Plaintiff

has the burden at step four of the disability ewadugorocess to show thahe is unable to retur

to her past relevant work. Tackett v. ApfeB0 F.3d 1094, 1098-99 (9th Cir. 1999). Once md

given that the ALJ did not err evaluating the medical and otheid®ance in the record, plaintiff

has not met her burden here.

VIl. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pagvant work, at step\¥e of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national
economy the claimant is able to do. Seekett 180 F.3d at 1098-99; seés020 C.F.R. §
404.1520(d), (e), 8§ 416.920(d), (e). The ALJ darthis through the testimony of a vocational
expert or by reference tof@amdant’'s Medical-Vocational Gdelines (the “Grids”). Seg&ackett

180 F.3d at 1100-1101; Osenbrock v. Ap#10 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will beupheld if the weight of thenedical evidence supports the

hypothetical posed by the ALJ. SElartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987);

Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony

therefore must be reliable irght of the medical evidence to dif\aas substantial evidence. Se

Embrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988). Acdogly, the ALJ’s description of the

claimant’s disability “must be accurate, dietd, and supported by the medical record.” Id.

(citations omitted). The ALJ, however, may ofnitm that description those limitations he or
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she finds do not exist. S&»llins v. Massanar261 F.3d 853, 857 (9th Cir. 2001).

Because the ALJ found plaintiff was ablepgrform her past relevant work, he was no
required to go on to step five of the sequerdishbility evaluation process to determine if she
was capable of performing other work existingignificant numbers in the national economy
Plaintiff argues the hypotheticquestion the ALJ posed to thecational expert did not include
all of her functional limitationsBut since the limitations the Alincluded in that hypothetical
guestion was substantially similar to those aored in his assessmaitplaintiff's RFC (se€lr.
346), there was no error here. Nor, for the semason, was the ALJ required to adopt any of
additional limitations plaintiff's arguefisw she is unable to perform any work.

CONCLUSION

Based on the foregoing discussion, the €should find the ALJ properly concluded
plaintiff was not disabled, and shdudffirm the ALJ’s decision.

Pursuant to 28 U.S.C. 8§ 636(b)(1) and FedRtdd of Civil Procedure (“Fed. R. Civ. P.
72(b), the parties shall hatmurteen (14) days from service of this Report and
Recommendation to file wréh objections thereto. SaksoFed. R. Civ. P. 6. Failure to file

objections will result in a waiver of those objections for purposes of appealhSs®s v. Arn

474 U.S. 140 (1985). Accommodating the time limit imposed by Fed. R. Civ. P. 72(b), the
is directed set this matter for considerationJanuary 14, 2011, as noted in the caption.

DATED this 28th day of December, 2010.

/ﬁn A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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