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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RANDALL L. ESSLINGER,
Case No. 3:09-cv-05760-KLS

Plaintiff,
V. ORDER AFFIRMING DEFENDANT'S
DECISION TO DENY BENEFITS
MICHAEL J. ASTRUE, Commissioner of
Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
applications for disability insurece and supplemental security income (“SSI”) benefits. Thig

matter has been referred to the undersidviagistrate Judge pursuant to 28 U.S.C. §

636(b)(1)(B) and Local Rule MJR 4(a)(4) and as authorized byéathSecretary of H.E.W. v}

Weber 423 U.S. 261 (1976). After reviewing the pest briefs and the remaining record, the

Court hereby finds that for the reasons set foelow, defendant’s decision to deny benefits i$

affirmed.

FACTUAL AND PROCEDURAL HISTORY

On December 29, 1999, plaintiff filed apm@lteons for disability insurance and SSI
benefits, alleging disability as of December 799,9due to back problems, lung disease, chro
dermatitis, alcoholism, drug addiction, Hepatitish€aring loss, frost bite in his feet, problemg
with his hands and knees, being manic, and breathing difficultieS.rS66-68, 96, 113, 620.

Both applications were desd on initial review. See@r. 20, 39, 620. A hearing was held befor
ORDER -1

Doc. 24

nic

Docket

5.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2009cv05760/164395/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2009cv05760/164395/24/
http://dockets.justia.com/

© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

an administrative law judge (“ALJ”) on May 22002, at which plaintiff, choosing to proceed
without legal counsel, apjared and testified. Sde. 542-93.

On January 28, 2004, the ALJ issued a decisiavhich plaintiff was determined to be
not disabled. Seé&r. 20-32. Plaintiff's request for reauv of the ALJ’s decision was denied by
the Appeals Council on October 15, 2004, makingdh&s decision defendd’s final decision.
SeeTr. 7; seals020 C.F.R. § 404.981, § 416.1481. Plairdiffppealed defendant’s decision to
this Court, which upon the stipulation of bothpes, remanded the matter to defendant on Jy
21, 2005, to conduct further administrative proceedingsT&e&82-83. Pursuant the Court’s
order, the Appeals Couaihvacated the ALJ’s decision, renmding the matter to a different ALJ
to conduct the additional adnistrative proceedings. Sde. 693.

A second hearing was held before the newl Ah February 13, 2007, at which plaintiff
this time represented by counsel, appeared atified, as did a medical expert and a vocatiof
expert._Sedr. 829-99. On May 16, 2007, that ALJ alsdesimined plaintiff to be not disabled.
SeeTr. 620-37. On November 18, 2009, the App€&asincil again denied plaintiff's request fq
review of the ALJ’s decision, makg it defendant’s final decision. S&e 594; sealso20
C.F.R. 8§404.981, § 416.1481.

On December 8, 2009, plaintiff filed a complaimthis Court seeking judicial review of
the second ALJ’s decision. SEeCF #1-#3). The administrativecord was filed with the Cour
on February 23, 2010. SEECF #11). The parties have cdetpd their briefing, and thus this
matter is now ripe for judicial resw and a decision by the Court.

Plaintiff argues the ALJ’s decision shouldiesersed and remanded to defendant for
award of benefits or, in the alternative, forther administrative proceedings, because the Al

erred in: (1) failing to employ the proper tedaum for evaluating his mental impairments; (2)
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improperly assessing the effects of his sub&taitise on his allegedsdbility; (3) evaluating

the medical evidence in the record; (4) assedsmgredibility and residual functional capacity;

and (5) finding him to be capable of performingetwork existing in significant numbers in th
national economy. For the reasons set forthvineloe Court does not ege that the ALJ erred
in determining plaintiff to be not disabled, aherefore hereby finds théte ALJ’s decision be
affirmed. Although plaintiff requests oral argumenthis matter, the Court finds such argumg
to be unnecessary here.
DISCUSSION
This Court must uphold defendant’s determimatihat plaintiff is not disabled if the

proper legal standards were apgland there is substantial eviderin the record as a whole tg

support the determination. SEeffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986).

Substantial evidence is such relevant eviden@eraasonable mind might accept as adequatg

support a conclusion. S&chardson v. Perale402 U.S. 389, 401 (1971); Fife v. Hecklé67

F.2d 1427, 1429 (9th Cir. 1985). It is more tlaascintilla but less than a preponderance. Sesq

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975); Carr v. Sulliva2 F.

Supp. 522, 524-25 (E.D. Wash. 1991). If the emimk admits of more than one rational

interpretation, the Court musphold defendant’s decision. S&ken v. Heckler 749 F.2d 577,

579 (9th Cir. 1984).

l. The ALJ’'s Evaluation of Platiff's Mental Impairments

At step two of the sequential disability evation process, the ALJ must determine if an

impairment is “severe’20 C.F.R. § 404.1520, § 416.920. An impairment is “not severe” if

! Defendant employs a five-step “sequential evaluation pedde determine whether a claimant is disabled.2Beq

C.F.R. § 404.1520; 20 C.F.R486.920. If the claimant is found disabled or not disabled at any particulathstep,

disability determination is made at that step, and the sequential evaluation process ends. Id.
ORDER -3
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does not “significantly limit” a clanant’s mental or physical abibt to do basic work activities|.

20 C.F.R. 8§ 404.1520(a)(4)(iii), (c§,416.920(a)(4)(iii), (c); sealsoSocial Security Ruling
(“SSR”) 96-3p, 1996 WL 374181 *1. Basic work adies are those “abiies and aptitudes
necessary to do most jobs.” 20 C.FgR104.1521(b), 8 416.921(b); SSR 85- 28, 1985 WL 56
*3.

An impairment is not severe only if the esmte establishes a slight abnormality that I
“no more than a minimal effect on an individual[']s ability to work.” S&&R 85-28, 1985 WL

56856 *3; sealsoSmolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. BowgAil

F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that his “impairments or their

symptoms affect [his] ability to perfor basic work activitis.” Edlund v. Massanar?53 F.3d

1152, 1159-60 (9th Cir. 2001); Tidwell v. Apfdl61 F.3d 599, 601 (9th Cir. 1998). The step

two inquiry described above, however, ideaminimis screening device used to dispose of
groundless claims. S&molen 80 F.3d at 1290.

In this case, the ALJ found plaintiff hadveee impairments consisting of Hepatitis C,
degenerative disc disease of the lumbaresgRaynaud’s syndrome, hearing loss, a bipolar
disorder, and a substance abuse disorderT6&23. In addition, the ALJ found none of the
following alleged impairments to be severe: eatpnnel syndrome, a left shoulder injury, an
attention deficit hyperactivity dorder, a personality disorderposttraumatic stress disorder,
and paranoid schizophrenia. See623-25. Plaintiff argues, h@wer, that in so finding the
ALJ failed to employ the required proper technigqudetermining the severity of his alleged
mental impairments. The Court disagrees.

To evaluate the severity of a claimanmtiental impairments, defendant must “follow a

special technique at each lewrethe administrative review pcess.” 20 C.F.R. § 404.1520a(a)
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416.920a(a). Under this technique, defendast fietermines whether the claimant has a
medically determinable impairment. 20FR. § 404.1520a(b)(1), 8 416.920a(b)(1). If the
claimant has such an impairment, defendansréte “degree of funainal limitation” resulting

from that impairment. 20 C.F.R. § 404.1520a(b)(2), 8 416.920a(b)(2).

Rating the degree of functional limitation inves consideration of four functional areas:

activities of daily living; sociafunctioning; concentration, pergsice or pace; and episodes of

decompensation. S&® C.F.R. § 404.1520a(c), §8 416.920a(¢)a claimant’'s degree of

limitation in the first three areas rated “none” or “mild” and “no&’ in the fourth area, then the

claimant’'s mental impairment gerally is considered not seveumless evidence in the record
otherwise indicates there is more than a mihimatation in the claimant’s ability to do basic
work activities. Se@0 C.F.R. § 404.1520a(d)(1), 8 404.1520a(d){e&xt, if the impairment is
found to be severe, defendant determines if it m@etgjuals the criteria @ny of those listed in
20 C.F.R. Part 404, Subpart P, Appendix 1. 20 C.F.R8§3&=.1520a(d)(2), § 416.920a(d)(2)
If it does not, defendant then assessesldimant’s residual functional capacity. S¥eC.F.R.
§ 404.1520a(d)(3), § 416.920a(d)(3).

At the initial and reconsideiiah levels of the administravreview process, “a standar

document” is completed to recordviathe above technique was applied. 3@¢C.F.R. §

404.1520a(e), § 416.920a(e). At the ALJ hearingllghough, documentation of the technique

is done in the decision itself. IdPlaintiff asserts that in thisase the ALJ did not incorporate in
his assessment of plaintiff's limitations or irethypothetical question he posed to the vocatio
expert at the second hearing, amprmation as to the degree wiental functional limitation as

required by the above special technique. Howedaintiff fundamentally misapprehends the

nature of that technique.

ORDER -5
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First, this special technique is, as jdsicussed, applied for the purpose of determinin
the severity of a claimant’s mental impairmentdis, the ALJ did not fail to do, as he expresy
found plaintiff had a mild limitation in his activiseof daily living, mild difficulties in his social
functioning, moderate difficulties his concentration, persistnor pace, and no episodes of
decompensation, and used that finding to makenly his severity determination at step two,
but his determination at stepéle that none of his impairmennet or medically equaled the
criteria of a listed impairmeﬁtS_eeTr. 625. Second, as discussedurther detail below, the
ALJ went on to address more specifically the rakhinctional limitations he found the eviden
in the record supported in terroiplaintiff's residual functionatapacity prior to steps four and
five. Accordingly, no error in applying ¢habove special technique was made.

[l The ALJ's Treatment of Plairifis History of Substance Abuse

Plaintiff argues the ALJ committed error by mefiecing his history of drug and alcohol
abuse, and then relying at leaspart on that history to find gintiff's mental impairments and
limitations to be not as severe as allegedsofound by some of the medical opinion sources
the record. Specifically, plaifitiasserts that before assessatigof his impairments, including
his history of drug and alcohol abuse as thd Ald here, the process for determining whethe
such history of abuse was material to the othi@gnosed mental impairments should have be
employed. As pointed out by defendant, beer, plaintiff gets it backward.

What the law in this area providedhist a claimant may not be found disahlegither

alcoholism or drug addiction would be “a conttibng factor material tothat determination.

2 At step three of the sequential disability evaluation process, the ALJ must evaluate the claimant’s impairmg
see if they meet or medically equal any of the impairments listed in 20 C.F. R. Part 404, BuApgpendix 1 (the
“Listings”). 20 C.F.R § 404.1520(d), § 416.920(d); Tackett v. A{#f80 F.3d 1094, 1098 (9th Cir. 1999). If any
the claimant’s impairments does meet or medically equal a listed impairment, then he or she is dadheed Idi
The burden of proof, however, is on the claimant to establish his or her impairments meeically equal any of
those contained in the Listings. Tacke80 F.3d at 1098. In this case, plaintiff has not challenged the propriety
the ALJ’s step three determination.
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Bustamante v. Massana262 F.3d 949, 954 (9th Cir. 2001) (citing 42 U.S.C. §8§ 423(d)(2)(G

1382c(a)(3)(J)); sealso20 C.F.R. § 404.1535(a), § 416.935(a)h find whether a claimant’s
alcoholism or drug addiction is a materiallyntributing factor, the Al first must conduct the
five-step disability evaluation process “with@#parating out the impaat alcoholism or drug
addiction.” Bustamante262 F.3d at 955 (emphasis added). If the claimant is foundisaiiled
even when considering that impact, “thaiciant is not entitled to benefits.” Id.

On the other hand, it is only when the claimaribisnd disabled “and there is ‘medical
evidence of drug addiction or alcoholism,” thiaé ALJ is “to determine if the claimant ‘would
still [be found] disabled if [he or s stopped using abbol or drugs.’™ Id.(citing 20 C.F.R. §
404.1535, 8§ 416.935). In that case, if a claimant’s current limitations “would remain once
she] stopped using drugs and alcohol,” anddHibsitations are found dabling, drug addiction
or alcoholism then is “not material to the didéypi and the claimant wilbe deemed disabled.”

Ball v. Massanari254 F.3d 817, 821 (9th Cir. 2001). Because the ALJ difimbplaintiff to

be disabled in this case, he did not have passde out the drug andcahol abuse history prior
to determining its impact on plaintiff's other impairments.

1. The ALJ’'s Evaluation of the Mical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record iscooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweik&94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJAd _conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the dingal evidence “are material (oreain fact inconsistencies at
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all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasons.” Redtlt€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therie@and making findings.” Id.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@apinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.” Idat 830-31. However, the ALJ “need not discal$®vidence presented” to him

or her._Vincent on Behalf of Vincent v. Heckl&B9 F.3d 1393, 1394-95 (9th Cir. 1984)

(citation omitted) (emphasis in original). TA&J must only explain Wy “significant probative

evidence has been rejected.”;, IskealsoCotter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981);

Garfield v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight given to a treating physician’s iojon than to the opinions of
those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ng
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical findirigs “by the record as a whole.” Batson v.

Commissioner of Smal Sec. Admin.359 F.3d 1190, 1195 (9th Cir. 2004); séspThomas v.
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Barnhart 278 F.3d 947, 957 (9th Cir. 2002); Tonapetyan v. Ha#? F.3d 1144, 1149 (9th Ci

2001). An examining physician’s opinion is “dlgd to greater weighhan the opinion of a
nonexamining physician.” Leste81 F.3d at 830-31. A non-examining physician’s opinion n
constitute substantial evidencéitfis consistent withother independent ewedce in the record.”
Id. at 830-31; Tonapetya@42 F.3d at 1149.

A. The Medical Expert at the Second Hearing

At the second hearing, the ALJ stated thva of the examining medical opinion sourcq
in the record, Douglas G. Smith, M.D., appedidcearings quite oftendnd that he found him
to be “very credible.” Tr. 889. Plaintiff arguesttdespite this statemeconcerning credibility,
the ALJ nevertheless disregarded Dr. Smith’si@pi regarding his physal residual functional
capacity. That argument is without merit. Eitee ALJ did not disregard Dr. Smith’s opinion
but rather specifically addressed it as follows:

In November 2002, Dr. Smith opined thlé claimant could lift/carry 20
pounds occasionally and 10 pounds fredyestand/walk at least two hours
in an eight-hour workday, and siskthan six hours in an eight-hour
workday. He indicated #t the claimant needed periodically alternate
between sitting and standing. Hwglicated that the claimant could
occasionally climb stairs, kneel, crouch,crawl, but should never stoop. He
opined that the claimant could dneently perform handling, fingering, and
feeling and could constantperform reaching. Heaied that the claimant
needed to wear a hearing aid for crowds or background noise problems. He
indicated that the claimant had lintitans with temperature extremes and
vibrations (Exhibit 27F/13).

The undersigned gives significant weigttDr. Smith’s opinion because it is
based on a thorough physical examinatibilowever, given the fairly normal
physical examination with Drs. Smith and [Loretta L.] Lee[, M.D.], the fairly
benign MRIs of the lumbar spine, atiee conservative treatment and minimal
follow-up for back pain, the undersigntds that the claimant can stand,
walk, and sit six hours ian eight-hour workday.

Tr. 632-33.

Second, there is no inconsistency necessaritpnsidering a medical opinion source tq
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be credible on the whole, but then finding a paréicolpinion of that sammedical source to be
not fully credible for legitimate reasons specifically related to that opinion. Third, the ALJ

provide valid reasons for notliyadopting the opinion of Dr. Sith, as a medical opinion is no
required to be accepted if it is inadequately sujgaoby clinical findings or by the record as a

whole. SedBatson 359 F.3d at 1195; Thomaa78 F.3d at 957; Tonapetyd@i2 F.3d at 1149;

seealsoBayliss v. Barnhar427 F.3d 1211, 1216 (9th Cir. 20qf)screpancies between opinig

source’s functional assessment #&mat source’s clinical notegcorded observations and othe

comments regarding claimants capabilities is cear convincing reasonrfoot relying on that

assessment); sedésoWeetman v. Sullivar877 F.2d 20, 23 (9th Cir. 1989).

Plaintiff argues the ALJ did naxplain “the basis of his meddl expertise so as to allow
him to come to a different conclusion” regarding his functional limitations than that obtaine
Dr. Smith. (ECF #16, p. 15). Ittsue that an ALJ may not bakes or her decision on “his [or

her] own [medical] expertise.” Whitney v. Schweiké®5 F.2d 784, 788 (7th Cir. 1982) (ALJ

should avoid commenting on meaning of objextinedical findings without supporting medicg

expert testimony); semsoGonzalez Perez v. SecretafyHealth and Human Service®l?2 F.2d

747, 749 (1st Cir. 1987) (ALJ may not substitowen opinion for that of physician); McBrayer

v. Secretary of Health and Human Servjc&2 F.2d 795, 799 (2nd Cir. 1983) (ALJ cannot

arbitrarily substitute own judgmefdr competent medical opinion).

The ALJ, however, ifree to choose “between propegubmitted medical opinions,” or,
as here, between a medical opinion and othexotiip medical evidenda the record. Gober v.
Mathews 574 F.2d 772, 777 (3rd Cir. 1978). Indeed, ihihe essence of what an ALJ does
Social Security disability cases. SReddick 157 F.3d at 722 (it is solely responsibility of ALJ

to determine credibility and resolve ambigistand conflicts in medical evidence); Sampie4
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F.2d at 642 (same). Thus, contrary to plairgifissertion that the ALJ improperly substituted
own lay opinion for the expertis# Dr. Smith, the ALJ merelweighed the conflicting medical
evidence in the record and came to aral conclusion in regard thereto.

B. Dr. Takaro and Dr. Subramaniam

In regard to the physicalihctional capacity assessments provided by Timothy K. Tal
M.D., a treating physician, and & Subramanian, M.D., a canative, examining physician,
the ALJ found in relevant part as follows:

In October 2003, Dr. Takaro opined that the claimant could work an eight-
hour day and perform many physical demands stated that the claimant
should not use vibrating equipment my period longer than 10 to 15
minutes, should wear gloves in coladveonments, and should avoid repetitive
motions using the hands (Exhibit AC1/2).

The undersigned gives some weighbio Takaro, but find [sic] that the
claimant can frequently handle, fimgand feel with both hands. The
claimant has been able to contrad Raynaud’s disease and, other than a few
complaints of occasional numbness in his left hand in March 2006, physical
examination records reflect few profle with the hands or wrists.

In March 2006, Dr. Subramanian opined ttieg claimant could not work in a
position that involved exposure to artrexne cold environment or required
the use of vibratory tools. He furth@pined that the claimant could not work
in a position that involved frequent timn at the wrist or sustained awkward
postures with high grip or pinch forcéle based his restrictions on the
claimant’'s Raynaud’s syndrome and carpal tunnel syndrome.

The undersigned gives partial weight to Dr. Subramanian’s opinion. The
undersigned accepts Dr. Subramanian’siopi that the claimant should avoid
extreme cold environment and vibratory tools because the restrictions are
consistent with that assessed by Takaro in October 2003 and Dr. Smith in
November 2002. However, the undersiginejects Dr. Subramanian’s other
manipulative limitations. First, as disgsed above, the undersigned finds that
the claimant’s carpal tunnel syndroménsn-severe.” The claimant denied
having any problems with his right hanaidsadmitted to Dr. Subramanian that
his left wrist acted up only ocdasally and was not problematic.

Additionally, during earlier examinations, neither Dr. Smith nor Dr. Takaro
assessed any limitation in high goppitch force. Second, Dr.
Subramanian’s assessment is not suepdoy his examination notes. The
claimant had normal sensation and aint discrimination in both hands.

ORDER - 11
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He had 5/5 grip strength in both upper extremities and 5/5 muscle strength in

all muscle groups. Third, other thtms March 2006 examination, the record

reflects no other significant problems witie claimant’s hads or wrists.
Tr. 633.

While plaintiff asserts the ALJ gave no reastorgejecting the opinions of Dr. Takaro
and Dr. Subramanian, clearly this is not the dage given the ALJ’s gxess findings set forth

above. In addition, these findingedoth specific and legitimate. SBatson 359 F.3d at 1195

Thomas 278 F.3d at 957; Tonapetydi?2 F.3d at 1149; Baylis427 F.3d at 1216; Weetman

877 F.2d at 23. Plaintiff further asserts findifigsn Dr. Takaro dated December 18, 2001 —
which Dr. Takaro notes diminished sensatiothm hands, reduced reflexes in the arms, som¢

left-hnanded weakness, and more-likely-tmam occupationally-induced Raynaud’s syndrome

(seeTr. 358-59) — provide additional support for. Subraminian’s opinion. But none of these

findings are sufficient to overcome the largbnign findings Dr. Subraminian obtained much
more recently in March 2006, noted by the ALJ praperly relied on by him here to discount

that medical source’s functional assessm&aeOsenbrock v. Apfel240 F.3d 1157, 1165 (9th

Cir. 2001) (physician’s most recent mealireports are highly probative).
C. Dr. Lee
An evaluation report was completed by Deelfollowing an examination she performe

in early November 2002, which the ALJ addressed as follows:

3 Plaintiff suggests the ALJ further edrin failing to mention in his decision that the evaluation report complete
Dr. Subramanian, was co-signed by Jordan Aaron Firestone, M.O0rSE20. But any error on the part of the Al
here was harmless, given that the same valid reasons thgaik for rejecting the findings contained in that rep
and attributed to DiSubramanian, necessarily would apply to Dr. Firestone as welEtS8aev. Commissioner,
Social Security Admin.454 F.3d 1050, 1055 (9th Cir. 2006) (error harmless where it is non-prejudicial to clai
or irrelevant to ALJ’s ultimate disability conclusion). dddition, Dr. Takaro’s statements in early September 2(
that plaintiff had “difficulties with his back,” that he had been evaluated by a pain clinic and that his back pro
was complicated by the his vocational rehabilitation plang3t), provide no real additional basis for overturnin
the ALJ’s findings here, as none of those statements givendication that the factors noted therein actually hay
impacted the ability of plaintiff to perform specific work-related limitations.

ORDER - 12
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... Loretta Lee, M.D., diagnosed recuntrskin infections, unlikely related to

pig exposure, chronic low back painstury of alcoholism, leucopenia likely

related to interferon therapy, a he@rideficit, complaints of breathing

problems, history of intravenous drug abuse, and history of tobacco abuse.

On examination, the claimant had snal tenderness to percussion, his

strength was 5/5, and his gait wasmal. He underwent an exercise

treadmill test and demonstrated fairly good exercise tolerance. He exercised

for nine minutes and six seconds aftdiaed a maximum heart rate of 117.

The test was stopped secondary to lmuk shoulder pain (Exhibit 30F/7).
Tr. 626. Plaintiff argues the ALJfsding that he “demonstrated fairly good exercise toleran
is contrary to the opinion of Dr. Lee. But the Ais merely setting forth here the actual findin
made by Dr. Lee. That s, Dr. Lee herself démtiplaintiff as exhibiting “[f]lairly good exercis
tolerance.” Tr. 416. Accordingl there is no error here.

D. Dr. McGrath

In his decision, the ALJ noted that in Jarpu2003, Richard W. McGrath, D.O., anothe
treating physician, “wrota letter, stating that, due to siefects of the Hepatitis C medication
and the need for multiple visits during the wodek,” plaintiff “was unable to engage in any
gainful employment from September 2002 through September 2003.” Tr. 633. The ALJ W
to discount Dr. McGrath'’s opian, though, because it was “nofpgported by his treatment note)

which indicate[d] that [plaintiff] was tolerating the interferon treatment fairly well;"deealso

Tr. 631 (discussing specific portionsretord evidencing such toleranéeplaintiff once more

* In particular, the ALJ pointed out in relevant part that:

... Although the claimant repged experiencing side-effeasiring interferon treatment,

medical records from Richard McGrath, D,.@enerally indicate that he tolerated the

treatment. For instance, on October 23, 2002, he complained of fatigue, headaches, and loss
of appetite after interferon injections, but aolwledged that he then felt better later. On
October 30, 2002, he stated that he was doing okay. On November 13, 2002, he stated that
[sic] felt good with limited lethargy. On Novemhb20, 2002, he reported feeling pretty good.
On December 12, 2002, he denied significamhptoms except for daches, which Advil
seemed to help. On January 2, 2003, DrGkéth noted that thealmant experienced two

days of malaise per week, but felt good otherwise. On February 19, 2003, the claimant
reported feeling good. He stated that he egpeed some malaise, but indicated that it was

not limiting. On April 2, 2003, he described having fatigue and arthralgias for two or three
days after an injection, but he was doing well at the time. On April 23, 2002, he reported

ORDER - 13

ce”

s

D

ent on

S,




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

argues that in so concluding, the ALJ impropatistituted his own lay opinion for the medic
expertise of Dr. McGrath.

The Court, however, alreadyseejected this argument witespect to Dr. Smith above,
and for the same reasons is rejected here as Riglintiff further contes the finding of the ALJ
that Dr. McGrath’s opinion isot supported by his treatment et asserting that “even lay
people know that for many [people,] back paia @aily problem that may not be susceptible 1
medical treatment.” (ECF #16, p. 19). But pldifgireliance on his own perception of what la
people in general “know” is wholly insufficieto overcome an ALJ determination supported
substantial evidence in the record, as it is heeestly, plaintiff assertthe record “is replete”
with references to his Hepatitis C. Sde Case law is clear, thoughatithe mere existence of

medical condition or impairment is nafficient to establish disability. S&éatthews v. Shalala

10 F.3d 678, 680 (9th Cir. 1993).

E. Dr. Hwang and Dr. Price

Plaintiff challenges as well the ALJ’s evalioa of the opinions of the following two
consultative, examining physicians:

In March 2006, Dr. [Andrew S.] Hwandf).D.,] opined that [the] claimant
would not be able to handle joblated stress with poorly controlled
depressive symptoms. He noted, howgethaat the comorbidity of chemical
dependency with depression usually teghoor treatment response in general
and that the claimant’s chemical dagency had to be treated to make a
significant impact to his psychiatric difficulties (Exhibit 39F).

The undersigned discounts Dr. Hwasigpinion and his GAF [global

feeling good and denied any problems. On June 4, 2003, he stated that he was doing well.
On June 18, 2003, he denied malaise and lethargy. On June 25, 2003, he edroplain
lethargy, but denied malaise. On July 9, 2003, he had no documented problems (Exhibit
31F).

Id.
ORDER - 14
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assessment of functioning] score of40First, the claimant admitted that he
was not taking his Celexa, which hadgeal his depression in the past.
Second, Dr. Hwang noted that the claimnhad drinking problems and that
chemical dependency had a significant impact on the claimant’s psychiatric
conditions. Third, about three dayddre his evaluation with Dr. Hwang, the
claimant appeared at the ER wtbssible paranoid ideation and reported
drinking and using cocaine one wesho. The claimant’s noncompliance
with medication and his substance abuosake it difficulty [sic] to clearly
determine the actual severity of flaimant’s symptoms. Finally, the
undersigned further rejects Dr. Hwang’s opmio the extent he relies on the
claimant’s subjective complaints. As adtabove, the claimant is not fully
credible.

In June 2006, Dr. [Richard] Price[, M.Dsfated that the claimant appeared to
be stabilized with a singlentidepressant. Though the claimant consumed less
alcohol than he did in his heaviesindting periods, Dr. Price noted that he
continued to drink fairly heavily. Hepined that the claimant’s mental
symptoms might interfere with anynd of work that required consistent
emotional stability and sobriety. He opined that the claimant had the ability to
perform simple, repetitive tasks aoould probably perform detailed and
complex tasks. He imagined that the claimant would have some difficulty
accepting instructions from supervisared interacting with coworkers and
the public. He noted that the claimaaémed to be a strongly individualistic
and independent individual. He opihthat, from a mental standpoint, the
claimant could possiplhave difficulty performing work activities

consistently and maintaining reguldtesmdance in the workplace. Dr. Price
also filled out a medical source statemémdicating that the claimant was not
impaired in his ability to understanggmember, and cargut instructions.

He opined that the claimant was moddgalienited in his ability to interact
appropriately with supervisors, coworkeand the public. He opined that the
claimant was moderately limited in has [sic] ability to respond to work
pressures in a usual work setting. mi¢ed that while the claimant’s “alcohol
dependence contributedhes disability, physical contions and other mental
conditions play a much greater ratehis disability” (Exhibit 34F).

For the similar reasons used above for rejecting Dr. Hwang’s opinion, the
undersigned discounts Dr. Price’s J@@96 opinion. Prior to October 2005,
when the claimant was abstinent andrtg Celexa on and off, the claimant
was functioning fairly well. The clainma had a fairly normal mental status

®> A GAF score is “a subjective determination based on a scale of 100 to 1 of ‘the [mental health] clinician's
judgment of [a claimant’s] overall level of functioning.” Pisciotta v. Ast@0 F.3d 1074, 1076 n.1 (10th Cir.
2007). ltis “relevant evidence” of the claints ability to function mentally. England v. Astru490 F.3d 1017,
1023, n.8 (8th Cir. 2007). “A GAF score of 31-40 is extremely low, and ‘indicatemajor impairment in several
areas, such as work or school, family relatigudggment, thinking, or mood.” Salazar v. Barnh@®8 F.3d 615,
624 n.4 (10th Cir. 2006) (quoting Diagnostic and Statistical Manual of MentaldeisofText Revision 4th ed.
2000) at 32).
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examination in April 2004 with Dr. [Katharine] Brzezinski-Stein[, Ph.D.,] and
the medical records from Dr. MEgath in 2002 and 2003 indicate few
complaints of depression or maniéhe undersigned finds that the limitations
assessed by Dr. Price in sa@diunctioning are inconsigtéwith the claimant’s
reported activities and with the objeet observations of his examiners.

Tr. 634-35.

Plaintiff argues that it was legally improder the ALJ to reject Dr. Hwang’s opinion o

the basis that he was not takimg medications and that his stdyxce abuse made it difficult to

clearly determine the actual severity of his symptoms. While it may be, as plaintiff also ar

that one of the classic features of a bipolapdier is non-complianceith medications, he does

not point to any evidenda the record that this the reason he was not taking them. In addit
the fact that plaintiff prewusly had reported improvement lois medication certainly does cal
into question the extremely low GAF score asgel by Dr. Hwang. The Court, furthermore, I
already rejected plaintiff's coantion that the ALJ improperlyddressed his histgprof substance
abuse, and thus this was a valid basigifecounting Dr. Hwang opinion as well.

Lastly with respect to Dr. Hwang, it does agpthat he may have relied to a significan
extent on plaintiff's own subgtive report concerning his fuianing, given the lengthy history
detailed by Dr. Hwang and the figinormal mental status examaition findings he obtained. S¢
Tr. 784-86. An ALJ may discouatphysician’s opinion premisexh the claimant’s subjective
complaints, where the record supports the ALdigtounting the claimaistcredibility, as it
does in this case as explainadurther detail below. SeBonapetyan242 F.3d at 1149; sedso
Morgan 169 F.3d at 601 (opinion of physician preedigo large extent on claimant’s own
accounts of her symptoms and limitations mayliseegarded where those complaints have b
properly discounted).

In regard to Dr. Price, plaintiff arguesaias improper for the ALJ to discount his opinig
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based on the medical recordsrfr Dr. McGrath, because Dr. @cath’s focused on treating hin
for his Hepatitis C problem, and not his mentalltheissues. The Court agrees, as the treatm
notes from Dr. McGrath do indicakes focused primarily on platiff's Hepatitis C problem. See
Tr. 342, 346, 438-40, 447, 452, 454-55, 457, 459. On tex band, as the ALJ also noted, th
limitations assessed by Dr. Price are inconsistéhttive objective clinicalindings contained in
the record, including the mental status examimadiigcussed in greatdetail below, concerning
plaintiff's mental presentation. In addition, becawsealso discussed in greater detail below
regard to the ALJ’s assessment of plaintiff's credibility, no error was committed by the ALJ
rejecting Dr. Price’s opinion in paoh the basis that it was incastent with plaintiff's reported

daily activities. Sedorgan 169 F.3d at 601-02 (upholding rejen of physician’s conclusion

that claimant suffered from marked limitationgst based on reported activities of daily livin

contradicted that conddion); Magallanes v. Bowe881 F.2d 747, 754 (9th Cir. 1989) (ALJ

properly rejected opinioaf physician in part on basis thatnflicted with plaintiff's subjective
pain complaints).

F. Dr. Brzezinski-Stein

In regard to Dr. Brzezinskit8in, a consultative, exaning physician, the ALJ found as
follows:

... Dr. Brzezinski-Stein, in April 2004, noted that, despite the claimant’s
impairments, he exhibited a very gbfund of knowledge and capacity for

verbal reasoning. She stated thah@lgh the claimant expressed dislike for
people, he was nonetheless courteous and well mannered. She opined that the
claimant’s prognosis for returning toll-time competitive employment was

fair. Given that his most recent hypanic episode occurred almost six

months ago, she stated that his piagjs could be upgraded to good with
adequate treatment (Exhibit 32F/6).

The undersigned gives some weighbDio Brzezinski-Stein’s opinion. The
undersigned finds that the claimant veapable of competitive employment at
the time of April 2004 evaluation. Theaghant was abstinent. He performed
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fairly well on the mental status &mination, including completing serial 3’s

and a 3-step command. He was indepenithelis activitiesof basic self and

homecare, attended church and AA meetings, interacted with a few friends on

a regular basis, and was coopimeawith the examiner.
Tr. 634. Plaintiff argues the ALJ fails to explavhy he came to a different conclusion from [
Brzezinski-Stein, despite referring to the sameadinfindings used by her. Plaintiff’'s argume
here appears to be the same one he raigsibpsly concerning the alleged substitution by thg
ALJ of his own lay opinion for that of the exammg source’s medicaxpertise. Again, though
the ALJ merely properly exercised his respongybibr resolving credibity issues concerning
the medical evidence in the record.

G. Dr. Worrell

The ALJ addressed as follows the opiniorPalul Worrell, M.D., a consultative, non-
examining physician, regarding plaintiff's ability to work:

... In December 2000, Dr. Worrell opththat the claimant was disabled

because of paranoid schizophrenia andmicrlow back pain. He stated that

the claimant needed a sitting job mokthe day and needed to be sheltered

from overt stress and interactiwith the public (Exhibit 17F).

The undersigned discounts Dr. Worrell’'smpn. First, as discussed above,

the medical evidence does not suppaiagnosis of paranoid schizophrenia.

Also, Dr. Worrell is nota psychiatrist, but a physician who specializes in

internal medicine. Second, the bendjagnostic studies and conservative

treatment are inconsistent with disabling back symptoms and limitations.

Specifically, an MRI in Decembe0R0, near the time of Dr. Worrell's

assessment, showed only mild disgeleeration, with no evidence of any

stenosis or compromise of therwe roots or neural foramina.
Tr. 632. Plaintiff argues it was improper for #ikJ to reject Dr. Worrell's assessment simply|
on the basis that he is not a psythst. While this might be truéthat were the only reason th
ALJ gave for rejecting Dr. Worrell's assessment;laarly can be seen the ALJ gave at least

other valid reason for doing sowsll. Specifically, the ALJ noted that the assessment was

consistent with the substantial objectivedical evidence in the record overall. Ssson 359
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F.3d at 1195; Thoma&78 F.3d at 957; Tonapetydi2 F.3d at 1149.

H. Other Medical Evidence in the Record

Plaintiff argues the record shows that ia #980s, he sought medical treatment for ba
injuries or pain, and that he was diagnoselaasng degenerative discsgiase and chronic pain
by one medical source in 1990 and 1992. Once momeever, the mere presence of a medig
impairment is insufficient to edtash disability. Inaddition, the period of time referred to heré
was irrelevant to the ALJ’s disdity determination, as it occurresell prior to the alleged onse
of disability, and thus had little if anyelring on plaintiff's ondition thereatfter.

Next, plaintiff argues the ALJ erred inilfag to discuss the late December 1999 opinig
of C. Schwartz, M.D., that he d@hronic low back pain and siesis, and that he was physical
unable to return to his past work a®gger. An ALJ, though, “need not discuakevidence
presented” to him or her, but must only explaihy “significant probative evidence has been
rejected.” Vincent739 F.3d at 1394-95 (citation omittg@mphasis in original); sedsoCotter,

642 F.2d at 706-07; Garfigld32 F.2d at 610. In this case, the vocational expert at the secq

hearing testified that plairis logging job was “very heavy wé activity,” while the ALJ only
found plaintiff to be capable @lerforming light work. Tr. 891, sessoTr. 625. In other words,
the above medical opinion fails to establish or suggest any more significant functional limi
than found by the ALJ.

Plaintiff further argues the ALJ signaled histipathy for significant mental disorders b
in effect, telling the medical expert who testifiedts hearing that he ditbt believe there to be
much in the way of any mental functional limitations. $eeB71 (ALJ: “. . . | sent him out for &
consultative evaluation which was placed in the méco . in that document | look at the mentd

status evaluation and it appeard®ofairly benign.”). But rar than showing any antipathy on
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bias for such disorders on the part of the ALJ, this statement merely reflects the fact that t
reviewed that particular piece ofedical evidence, and found the clinical findings, or least sg
of those findings, contained therein to be largelyemarkable. As discussed above, this is W
within the responsibilit of the ALJ to do.

In addition, plaintiff argues othenedical evidence in the recbshows that when he wa
incarcerated, he experienced such mental hesltles that he had to pkaced on the psychiatri
unit and needed medications to control his symptoBwg those same records show that plain
at times would refuse to take his prescribggtlication, that such non{opliance often resulted
in the deterioration of his condition, and thatemnthe did take the medication, he responded \
thereto. Sedr. 295, 297-98, 300-14. Nor does the fact gaintiff was placd in a psychiatric
unit or needed medications to control his sym@lone establish tlexistence of significant
work-related limitations, particularly given, asfuiscussed, the good response to mental hg
intervention he exhibited.

Plaintiff also argues the ALJ erred in nede&scussing the opinion of Marjorie Smith, a
consulting, non-examining opinion soufoeho found plaintiff had a sere affective disorder,
but deemed that condition be non-disabling, because it didt meet the requisite 12-month
durational requirement. Again, though, this@ significant probativevidence the ALJ was
required to consider and address, precisetiabse the durational requirement was found not

have been met here. Stackett v. Apfel 180 F.3d 1094, 1098 (9th Cir. 1999) (claimant mus|

show he or she has medically determinable impaitrttet has lasted or céme expected to last
for continuous period of not lefisan 12 months). That is, @vthough a condition is diagnose

that condition still mustontinue to exist andause significant work-t&ed limitations — which,

® Plaintiff treats this opinion source agnadical source, but it is unclear this iait the case, given that there is 1
indication anywhere in that source’s opinion that she actually is on&rS&27-35.
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it must be noted, were not noted here enter to be probative of disability.

Lastly, plaintiff asserts the rdecal expert at the secondarang testified that a person
with his conditions would likely miss work reguly. This, though, is not an accurate summa|
of the medical expert’s testimony. tRar, that expert testified thatah individual suffered from
a condition where he or she simglyuld not get to work for up to a period of one week due t
withdrawal and “essentially ling out” from others, tookis or her medications amtid not take
any drugs, then doing so — i.e., taking the matithns and abstainingoim using drugs — “would
be helpful.” Tr. 878-79. Accordingly, even ifdlALJ was required to agt plaintiff's testimony
— which he did not have to do given the adverselibility determination discussed below — th
medical expert’s testimony atdlsecond hearing actually suppdhs ALJ’'s determination that
plaintiff improved on medication.

V. The ALJ’s Assessment of Plaintiff’'s Credibility

Questions of credibility are solely within the control of the ALJ. Sample 694 F.2d at
642. The Court should not “second-gue$ss credibility déermination. Allen 749 F.2d at 580
In addition, the Court may not reverse a credibdetermination where that determination is
based on contradictory ambiguous evidence. Sik at 579. That some of the reasons for
discrediting a claimant’s tastony should properly be discowea does not render the ALJ’s
determination invalid, as long as that detigattion is supported by substantial evidence.
Tonapetyan 242 F.3d at 1148.

To reject a claimant’s subjective complairthe ALJ must providéspecific, cogent
reasons for the disbelief.” Lest@1 F.3d at 834 (citation omitted). The ALJ “must identify w
testimony is not credible and what evidenoglermines the claimant’s complaints.”; Iseealso

Dodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the

ORDER - 21

Iy

11}

nat




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

claimant is malingering, the ALJ’s reasons fgecéing the claimant’s testimony must be “cledr
and convincing.” LesteiB1 F.2d at 834. The evidence as a whole must support a finding o}

malingering. Se®’Donnell v. Barnhart318 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,gPALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning

symptoms, and other testimony that “epfs less than candid.” Smolen v. Cha®érF.3d 1273,

1284 (9th Cir. 1996). The ALJ also may consi@etaimant’s work record and observations qf
physicians and other third parties regardimg nature, onset, dura, and frequency of
symptoms. Segl.

The ALJ discounted plaintiff’'s credibility ipart because the medical evidence in the
record did “not fully corroborate” his allegatioogdisabling symptoms and limitations. Tr. 63[L.

This was a valid basis for discdung plaintiff’'s credibility. SeeRegennitter v. Commissioner of

SSA 166 F.3d 1294, 1297 (9th Cir. 1998) (ALJ’s detmation that claimant’s complaints are
inconsistent with objective medical evidence eatisfy clear and comwing requirement).
Plaintiff takes issue with the way the ALJ charaegs this evidence, bais discussed in detail
above, the ALJ committed no error in evaluating it.

The ALJ also properly noted that a number of plaintiff's medical conditions, including
both his Hepatitis C and Raynaud’s disease, wentrolled by medicativand other treatment
modalities, that the treatment he received for his back pain was “essentially conservative In

nature,” and that the record for the period feilog his release from prison showed “no regula

=

mental health treatment or counseling” otha@mthprescriptions for psychotropic medications.
Tr. 631; sealsoTr. 627. This too was a legitimateas®n for discounting plaintiff's credibility.

SeeMorgan 169 F.3d at 599 (ALJ may discount credibibf claimant on basis of medical

ORDER - 22




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

improvement); Tidwe|l161 F.3d at 601; se@soMeanal v. Apfel 172 F.3d 1111, 1114 (9th Ci

1999) (ALJ properly considered phgsin’s failure to prescribe, and claimangdure to request

serious medical treatment for supposesitgruciating pain); Johnson v. Shala&8 F.3d 1428,

1434 (9th Cir. 1995) (ALJ properly found prestiop of physician for conservative treatment
only to be suggestive of lower leva pain and functional limitation).
The ALJ further discounted plaintiffredibility for the following reasons:

The claimant has a history of nongailance with mediations. Despite
“singing praises about his medication”April 2004 while he was in jail, he
had varying medication compliance (Exhibit 11F). At the hearing, he
explained that he made those comments because he wanted to get out of
lockdown. The undersigned notes thathd claimant’s testimony is true, his
attempt to manipulate his mentaklté examiners undercuts the overall
reliability of his complaints during #t time. Additionally, despite numerous
reports that Celexa helped control bigolar disorder, the claimant admitted
to Dr. Hwang in March 2006 that hechaot taken Celexa since August 2005
(Exhibits 34F, 39F). The record indicatbat he was also non-compliant with
his medications during the two hospitaliions in 2006 (Exhibits 38F, 41F).

Tr. 632. Again, the ALJ properly discountplaintiff's credibility here. Se€air v. Bowen885
F.2d 597, 603 (9th Cir. 1989) (faikuto assert good reason foldaving prescribed course of

treatment can cast doutm sincerity of claimant’s testimony); salsoSmolen 80 F.3d at 1284

(ALJ may consider ordinary techniques of crddibevaluation such as inconsistent statements

concerning symptoms and othestimony that appears less thamdi). Plaintiff argues again
that one of the classic symptoms of a bipdiaorder is non-complianaeith medication, but as
previously discussed, therene evidence in the remb— including the tdgnony of the medical
expert at the second hearing — thiswaatually the case in this matter.

Lastly, the ALJ discounted plaiff's credibility in part onthe basis that he had engage
in the following activities of daily living:

... The claimant has described daibtivities which are not limited to the
extent one would expect, given thergdaints of disabling symptoms and
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limitations. In May 2000, the claimant @te in his journathat, on a typical

day, he woke up at 5 AM, startbds day by reading the Old and New
Testament and praying. After taking higdication, he retusd to his room

to read something inspirational uriilAM. He then meditated for a short
while before going to the learning center to work on typing skills. Later that
month, he reported attending a wopghing service and doing some legal
research on issues that concerned (&ixhibit 10F). Progress records from
the Department of Corrections, covering December 1997 through May 2000,
indicate some behavioral problemsaviarch 2000, but document no problems
in the claimant’s interaction witinmates while he lived in the open

population or with his mental healthaxiners (Exhibits 10F-11F). In April
2002, the claimant denied having probtemanipulating buttons, buckles, or
an electric typewriter keyboard. He st@that he was not working because he
was unable to find work in Ketchikdahat was not outdoors (Exhibit 28F/2).

In September 2003, Dr. Takaro commented that the claimant was surviving by

fishing and gardening ia subsistence living sittian (Exhibit AC2/1). In

April 2004, the claimant reported to Dr.Z&zinski-Stein that he lived with his
wife, drove a car, was indepaent in all activities of basic self and home care,
cooked, and shop [sic] forageries. Although he stated that his social
functioning was limited, he admitted that he had a few friends, whom he
interacted with ora regular basis. (Exhibit 32FExaminers have also found
the claimant to be well-mannereaucteous, friendly, and cooperative during
evaluation (Exhibit 32F, 34F). Althoughetltlaimant got divorced in October
2005, he reported in June 2006 thataes living in an apartment with his
girlfriend (Exhibit 34F/2). Furthermoreaf the hearing, the claimant testified
that he did laundry, cooked, watched v&den, attended some public events,
including car shows during the summe&hopped for groceries at a nearby
Safeway every two weeks, and occasilyrgpent time with his mother and
son. He reported that he moved todMagton state in 2005, and that, prior to
that time, he was a volunteer fireman iraga. He stated that he was a safety
officer and that he conducted two traigisessions per year on CPR and first
aid, lasting about three four hours. He testified that he went to a fire scene
twice per year and that the voluntesrst about once per month during the
warmer months for five to 20 minutes.

Tr. 630-31. Here, too, th&lJ did not err.

To determine whether a claimant’s symptt@stimony is credible, the ALJ may consid
his or her daily activities. Ségmolen 80 F.3d at 1284. Such testimony may be rejected if th
claimant “is able to spend alsstantial part of his or her yi@erforming household chores or
other activities that are transéde to a work setting.” Icht 1284 n.7. The claimant need not |

“utterly incapacitated” to be eligible for diséty benefits, howeverand “many home activities
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may not be easily transferalttea work environment.” Id While not all of the activities listed
by the ALJ above may indicate an ability to perfdh@am for a substantial part of the day, othg
— particularly the gardeningshing, performance of householdoces, and self-report about ng
being able to work due to the inability to fingo® indoors — do so, or #te least are indicative
of activities that are transfable to a work setting.

V. The ALJ's Assessment of Plaintiff’s Residual Functional Capacity

If a disability determination “cannot be made on the basmsesfical factors alone at ste|
three of the evaluation procest)e ALJ must identify the clainmds “functional limitations and
restrictions” and assess hishar “remaining capacities for wiorelated activities.” SSR 96-8p,
1996 WL 374184 *2. A claimant’s residual functiboapacity (“RFC”) assessment is used at
step four to determine whether tieshe can do his or her past vaet work, and at step five to
determine whether he or she can do other workidsek thus is what the claimant “can still dg
despite his or her limitations.” Id.

A claimant’s residual funathal capacity is the maximum amouwrftwork the claimant is
able to perform based on all of ttedevant evidence in the record. $&e However, an inability
to work must result from the claimant’s “physical or mental impairment(s).Thiis, the ALJ
must consider only those limitatis and restrictions “attributkbto medically determinable
impairments.” 1d. In assessing a claimant’'s RFC, theJAdlso is requiretb discuss why the
claimant’s “symptom-related functional limitatioaad restrictions can or cannot reasonably
accepted as consistent with the medical or other evidencet 1d.

In this case, the ALJ assessed plaintith the following residual functional capacity:

... [T]heclaimant hastheresidual functional capacity to lift/carry 20

pounds, stand/walk six hoursin an eight-hour workday, and sit six hours

in an eight-hour workday. He can frequently balance and occasionally
kneel, crouch, crawl, and climb ramps, stairs, ladders, ropes, and
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scaffolds. He should never stoop. He can frequently handle, finger, and
feel. Hehaslimited hearing and needsto wear a hearing aid. He should
avoid concentrated exposur es to extreme temperatures and vibration. In
terms of mental functional capacity, he can perform simple, repetitive
work.

Tr. 625-26 (emphasis in original). Plaint#fgues the ALJ’'s RFC assessment ignores medic
evidence in the record for whighadequate reasons were givenrgecting. But as discussed

above, the ALJ did not err in evaluating the medeadlence in the record, and thus he did ng

err in assessing the above residuactional capacity. Plaintiff alstakes issue with the fact that

the ALJ assessed the above RFC for the entire pefialleged disability at issue in this matte
even though his “health profile reflected chandesng” that period. (ECE16, p. 13). Plaintiff,
however, has failed to show traaty such changes were of a thigag nature or more significant
than found by the ALJ in this case for the refj@idurational time requirement. Thus, there w
no error on the part of the ALJ in assessing one RFC for him.

VI. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pagvant work, at step\¥e of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national
economy the claimant is able to do. Jeekett 180 F.3d at 1098-99; 20 C.F.R. § 404.1520(q
(e), 8 416.920(d), (e). The ALJ can do this tigio the testimony of a eational expert or by

reference to defendant’s Medical-Vdicamal Guidelines (the “Grids”). Sekackett 180 F.3d at

1100-1101; OsenbrocR40 F.3d at 1162.

An ALJ’s findings will beupheld if the weight of thenedical evidence supports the

hypothetical posed by the ALJ. SElartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987);

Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony

therefore must be reliable irght of the medical evidence to dif\aas substantial evidence. Se
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Embrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988). Acdogly, the ALJ’s description of the

claimant’s disability “must be accurate, detd, and supported by the medical record.” Id.
(citations omitted). The ALJ, however, may ofndim that description those limitations he or

she finds do not exist. S&»llins v. Massanar261 F.3d 853, 857 (9th Cir. 2001).

At the second hearing, the ALJ posed aeseoif hypothetical questis to the vocational

expert containing a number of functional limitatipmeluding several thavere substantially the

same limitations as those that were incluntethe ALJ’s assessmeat plaintiff's residual
functional capacity. Seg&r. 823-95. In responsedteto, the vocational expert testified that an
individual with the functionalimitations reflected in the ALJ’'s RFC assessment — and who |
the same age, education and vmratl background as plaintiffeould perform the two jobs of
bakery helper and btitig machine attendanitSeeTr. 891-95. Based on the vocational exper
testimony, the ALJ found plaintiff to be capablepefforming other jobexisting in significant
numbers in the national economy. See636-37.

Plaintiff argues the ALJ failed to articulate specific functional limitations upon which
relied to make his step five determination.t Bs just discussed, the ALJ did so based on tho
limitations he included in his assessment ofnitiis residual functional capacity, which forme
the basis of those contained in the hypothetical questions posed to the vocational expert,
as on plaintiff's age, education and vocatidmatkground. Plaintiff next argues the ALJ faileg
to include all of the relevant functional limitati® in the hypothetical questions he posed. On
more, though, because the ALJ properly evaluated the evidence in the record, and thus p
assessed plaintiff's RFC, he waat obligated to include any adidnal functional limitations in

the hypothetical questions he posedhe vocational expert.

" The vocational expert further testified that there were other categories of jobs plaintiff céoroh @er well, but
did not specify what those categories would be. 13e894.
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Citing to the decision of the first ALJ in thease, plaintiff furtheargues the two jobs thg
vocational expert identified that he couldfeem both require handig food products, thereforg
precluding him from performing them due to hispd#tis C. The ALJ in that previous decisio
concluded in relevargart as follows:

... [T]here are jobs, existing in sifjpant numbers ithe national economy,

which the claimant is able to perfornm response to the interrogatories

completed by [the vocational expert]etblaimant argued that he could not

obtain a food handler card with hepat{fis This seems reasonable. However,

| conclude that the claimant coultiligperform the jobs of copy messenger,

routing clerk, or check casher. . . .

Tr. 679. That vocational expert, however, nevenatt opined or testifié that plaintiff would

not be able to perform a job handjifood due to his Hepatitis C. S€e 162-163. As such, it is

not entirely clear on what the prior ALJ basesl ¢onclusion here. Accordingly, while it may be

that an individual diagnosed wittepatitis C would be precluded from such work, there is ng
reliable evidence in the record that such igedlithe case, or that someone who has Hepatiti
that is entirely or largely controlled, as in thase, would be so precludedhe Court, therefore
finds the ALJ did not err in dat@ining plaintiff could perform tb above two jobs. Finally, as
noted above, the vocational expertlier testified that there othertegories of jobs existed tha
plaintiff could performalthough he did not spegifvhat those were. Sd8e. 894.

CONCLUSION

Based on the foregoing discussion, the Chuds the ALJ properlgoncluded plaintiff
was not disabled, and therefore hereby affirms the defendant’s decision to deny benefits.

DATED this 4th day of January, 2011.

mé» Ao,

Karen L. Strombom
UnitedStatesMagistrateJudge
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