Anderson v. City of Bainbridge Island et al
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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
MAX J. ANDERSON
Case No. CV09-5797RBL
Plaintiff,
V. ORDER ON DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT
CITY OF BAINBRIDGE ISLAND, a [Dkt. #39]
municipal corporation, et al.,
Defendants.
. SUMMARY

This matter comes before the Court on Defendantdion for summary judgment. Dkt. #39. T
Defendant police officers seek a rulaga matter of law that they actedsonably in arresting Plaintiff Ma
Anderson. Defendants also assert that even if their actions were beyond the scope of
reasonableness, they are entitled to qualified immuribe City moves for dismissal of Anderson’s st
law assault claim, which seeks to htild City responsible under a theory edpondeat superior. The Court
has reviewed the parties’ submissions and theamédir summary judgmentis GRANTED. The reasong

the Court's order are set forth below.
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II. FACTUAL BACKGROUND
On October 28, 2007 then-16-year-old Plaintix Anderson was driving home from Poulsbqg
Bainbridge Island. In a rush to make his 1:00 aumfew, Anderson was driving approximately 85 miles
hour on Highway 305. Dkt. #45, § 7-8. Anderson pasgeatlkaed police car, and shortly thereafter pas
avan in a no-passing zonkel. Upon seeing the police car’s flasyilights following him, Anderson turne
off onto Day Road and the police followett. at 9. Anderson then pulled into an industrial park
turned off the headlights on his black 1997 Volvd. at I 10, 11. He parked behind a trailer and hdd.
at q 14.

Once they saw Anderson turn into the park and s headlights off, Officers Richard Christop}

to

per

sed

d

and

er

and Guy Roche called for backup and waited for additimifiaers before entering the industrial park. Dkt.

#41. As they entered, the officersvsssomeone walking toward them aimained their spotlight on hinid.
Anderson had exited his vehicle and was walking towegbolice with his hands in the air and his drivd

license in his right hand. Dkt. #45, 1 17. Accordingmaerson, both officers weorit of their car and bot

aimed their guns at his cheskd. at § 25, 26. According to the officers, Officer Christopher shouted

commands at Anderson and trained the spotlight om but never drew his gun. Dkt. #41. Defendd
agree that Officer Roche drew his gun, but claimhkdl it in a “low-ready” position, not pointed
Anderson’s chest. Dkt. #42.

Anderson complied with the officers’ orders. tDk45, § 27. Accordingo the officers, they
recognized Anderson as the son of one of their felloegofficers as they were arresting him. Dkt. #

Officer Christopher specifically regnized Anderson at the time of atréecause he had pulled Anderg

over for speeding the previous wedbkt. #42. Anderson contends tlia¢ officers were aware of who he

was long before they pointed their guns at hing therefore should have known he was not a dange
suspect. Dkt. #45, 1 29.
The officers arrested Anderson without furtherdaeeit and took him to the Bainbridge Island pol
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station. Dkt. #45, 1 29. Anderson was eventually released to his father, former Bainbridge Islan
officer Scott Andersoh.Id. at 36.

Anderson does not contest the lawfulness of his arrest, but contends that the officers vio

d poli

ated |

Fourth Amendment right not to be subject to excedsinee when they aimed their guns at his chest dyring

the arrest. Dkt. #44 at 2. Anderson did not sustaynphysical injuries as a result of these actions
asserts that he feared for his life and baffered emotional distress. Dkt. #45,  28derson claims th
officers aiming guns at him was unreasonable under the circumstances.

1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate when, viewing fidacts in the light most favorable to the ng
moving party, there is no genuine issue of mateai@hivhich would preclude summary judgment as a m
of law. Once the moving party has satisfied itsleur it is entitled to summajydgment if the non-movin

party fails to present, by affidavits, depositions, answer to interrogatories, or admissions on file, “

facts showing that there is a genuine issue for tri@elotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

“The mere existence of a scintibhevidence in support of the non-moving party’s position is not sufficig

Triton Energy Corp. v. Square D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). Redtdisputes whose resolutiq

but

1%

DIN-
ntter

)

specif

ENt.

DN

would not affect the outcome of theit are irrelevant to the consideration of a motion for summary judgment.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In othernds, “summary judgment should |
granted where the non-moving party fails to offer evogefnrom which a reasonaljfact finder] could return

a [decision] in its favor."Triton Energy Corp., 68 F.3d at 1220.

'Scott Anderson was an active Bainbridge Islanlicpoofficer at the time of this incident. H
employment did not end until January 2008. Dkt. #46, { 3.
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B. Excessive Force

Defendants move for summary judgment on the lihaistheir actions were objectively reasonable

under the circumstances. Dkt. #39. Anderson argues that pointing guns at him was excessive, ¢
violation of his Fourth Amendment rights. Dkt. #44lternatively, Defendants assert that even
constitutional violation occurred, they arevertheless entitled to qualified immunikt. #39. Andersor
claims that pointing but not firing guns at a suspsaxcessive force if the suspect does not pos
immediate safety threat. Dkt. #44 at 2.

Anderson argues that three factual disputes predudenary judgment. The first is whether |
officers recognized Anderson before aiming their guns at hdnat 15. The area was well-lit with th
officers’ spotlight and Anderson states that the officers had met him multiple tonésiderson also claim
that officers should have recognized his black Volvo. Dkt. #46 at 3.

The second issue is whether the officers pointeil funs at Anderson, rather than holding ther
low-ready position. Dkt. #44 at 16. Finally, Andersogues there is a factual issue as to whether

officers pointed their guns at Anders as he claims, or whether o@ficer Roche drew his gun and hg

ind th

f a

e an

he

[72)

it at low-ready, as the officers claind. at 17. Defendants argue that nofi¢hese issues is material, apd

even when all the facts are construed in Anderdanr, they are entitled to judgment as a matter of

aw.

The Fourth Amendment’s “objective reasonablenstsidard governs 8 1983 excessive force clgims.

Grahamv. Connor, 490 U.S. 386, 388 (1989). Reasonableness is viewed from the perspective of the
at the time the action occurred, “rather thath the 20/20 vigin of hindsight.” Id. at 396. To determin
reasonableness, one must remember “that police afficeroften forced to make split-second judgment
circumstances that are tense, uncertain, and ra@idlying—about the amount of force that is necessa

a particular situation.d. at 396-97.
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Determining whether force is reasonable undeFtheth Amendment requires “a careful balang

ng

of the nature and quality of the intrusion on the individual’s Fourth Amendment interests against tr

countervailing government interestdd. at 396 (internal quotations and citations omitted). Ghagham
Court outlined three factors for determining the reasonableness of the force: (1) the severity of the ¢
whether the suspect posed an immedilateat to officers or others; a8 whether the suspect was evad
arrest. Id.

The force used against Anderson was minimal; it was a momethtagt of deadly force. A
determination of force “requires careful attentioriite facts and circumstancekeach particular case
Graham, 490 U.S. at 397. Even viewed in the light nfagbrable to Anderson, the facts establish only
both officers drew their guns and p@&dtthem at Anderson, until they identified him and ensured he w4
a safety threat.

Anderson relies oRobinson v. Solano County, 278 F.3d 1007, 1010 (9th Cir. 2002), Babinson

does not support Anderson’s claimsRbinson, the plaintiff's neighbor callethe police after the plaintif

shot two of the neighbor’s dogs, which wattacking the plaintiff's livestockiRobinson, 278 F.3d at 1010.

rime;

ng

[hat

S Not

=R

When the officers arrived, the plaintiff walked dows Bidewalk to meet them. After the plaintiff hpd

walked to within six feet of them, one officer aimgedun directly at the plairfitis head and another office
aimed his gun generally at plaintiffd. The court held that the plaintiff was acting peacefully and no ¢
“dangerous or exigent circumstances” were appaiehat 1014. Based on the Supreme Court’s then-re
decision inKatz, the Ninth Circuit held that pointing a gun cbged excessive force, but that the offic

were entitled to qualified immunity because the law had not been clearly establidhadltimately, the

r

pther

cent

1%

rs

court affirmed summary judgment against the oficter the excessive force claim based on qualified

immunity, but reversed and remanded the state law claims against the city and the?dffic®abinson’s

2Judge Fernandez, joined by Judges Rymer and Nelson, concurred in the result only,
“Although | agree that the officers are entitled to qualifirechunity, | do so because, in my view, there V
no use of excessive force. My reason is quite simipde not believe that an officer who points a gun w
making an otherwise proper seizure of a suspecbedound to have violated the Fourth Amendmen
ORDER
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fact pattern is entirely dissimilar to Anderson auwgs not support Anderson’s claims. An analysis u
Graham s necessary.
The firstGraham factor asks about the severity of the crime. It is a class C felony in Wash

State to refuse to immediatelypptone’s car, and drive recklesslyarder to elude pursuing police. RC

nder

ngtor

W

46.61.024(1F. Anderson admits that he was speedipgssed illegally in a no-passing zone, and

intentionally drove away from the police. D40, Dep. of Max Anderson at 10-11. Anderson further

admits he turned off his headlights “[s]o tftAt police] wouldn’t see me when | turnedd. at 17. Officers

are expected to make “split-second judgta&m “rapidly evolving” circumstance$&raham, 490 U.S. at

396-97. Based on Anderson’s actions, the police had a cause for concern as a matter of law.
This cause for concern bleeds dihginto the second factor in tigraham test: whether the susp

posed a threat to police officers or others. Tais been noted as thmst important factoiChew v. Gates,

PCt

27 F.3d 1432, 1441 (9th Cir. 1994). Anderson again reli&pbimson for the proposition that like Robinson,

he did not pose an immediate safety threat. BRbbinson, the exigent circumstances that suggested d

Anger

were notably absent, which is not the case herglefson was driving recklessly, attempting to elude police

officers, and without headlights in a dark, commerciakpa@nderson claims that officers saw that he
“apparently unarmed” when he came forward. Dkt. #44 at 12. But “apparently unarmed” is not e

establish that the force used was excessive. Anders@raptions were a threat to others as a matter o

using excessive force upon the suspect, witgiorce whatsoever has been appli&dbinson, 278 F.3d at
1017 (Fernandez, J., concurring).

*The full text of the statute reads: “Any driver of a motor vehicle who willfully fails or refus
immediately bring his or her vehicle to a stop armbwlrives his or her vehicle in a reckless manner w
attempting to elude a pursuing police vehicle, after bgiven a visual or audible signal to bring the veh
to a stop, shall be guilty of a class C felony. Shymal given by the police officer may be by hand, vo
emergency light, or siren. The officer giving suckignal shall be in uniform and the vehicle shall
equipped with lights and sirens.” RCW 46.61.024(1).
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Anderson also citeSmith v. Hemet, 394 F.3d 689, 702 (9th Cir. 2005) as support for his claim t
was not an immediate safety threat because hadlighysically or verbally protest his arrest. Smith,
Smith’s wife had called the police after a domestic displuteat 693. She informed officers that Smith
no weapons and no weapons were in the holtseSmith later refused to comypwith the officers’ orden
and continually shouted expletives at the polik.at 702. The Ninth Circuit versed the District Court
grant of summary judgment, holding tlaatational jury could find that Sth did not pose an immediate thr
since there was no evidence to suggest Smith was amadte had not made any threats toward the of
or anyone elseld.

The facts ofamith are distinguishable from Anderson’s situation. The police officeasith had nc
factual basis to believe Smith might be armed or otiserdangerous. This is not true in the instant cas
ensure safety, officers must be sure a suspenbtisarmed. Officers may use force “when a st

government interestompels the employment of such force’.Drummond ex rel. Drummond v. City of

Anaheim, 343 F.3d 1052, 1057 (9th Cir. 2008)oting Deorle v. Rutherford, 272 F.3d 1272, 1280 (9th Gi

2001). Anderson came forward wearing a t-shirt andsj@aal with his hands in the air, but that doe
preclude the possibility that a weapon was somewhere on his person. Sumtlkeno one had informed t

officers that Anderson was not artheAlthough Anderson was willingly subtting to the police at this poir

nat he

had

eat

ficers

D

e.To

ong

officers have a duty to ensure the safety of therasednd everyone around theBnsuring safety is a stropg

governmental interest.

Finally, theGraham Court instructs an inquiry into whethiéye suspect is evading arrest. Ande

argues that since he willingly came forward, with his handse air, and compliedith all orders from thie

officers, this shows that he was ndtisting arrest. Anderson also ass#rés the arrest occurred after “flig
from the officers, and thus he was not evading arresttrite that Anderson’s original flight from the offic
was not an effort to resist arrggér se, but it was clearly an effort to evade police. Indeed, by attem
avoid the officers, Anderson gave the officers probable cause to arrest him.
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Anderson relies o@hew v. Gates, 27 F.3d 1432, 1442 (9th Cir. 1994)sapport for his claim that

was not actively evading arrest. Ghew, the court noted that a defendant hiding from police in a scrgpyard

was not technically avoiding arrest sirigs flight had temporarily terminate€hew, 27 F.3d at 1442. T
court stated that Chew did not resasthe time of arrest and the offrs had no reason to believe he wa
Id. Despite this, the factor still weighed slightly in favor of the officecs.

However,Chew was hiding from police in a scrapyard and was discovered when the office
found him and began to attack him. The dog dradgdjeelw up to ten feet from his hiding place, bit
multiple times, and “nearly severed” Chew’s anm. at 1441. Anderson’s factual scenario is not analg
to Chew. When Anderson came out from hiding, it was not because a dog had forced him to do so.

Anderson’s actions may have been sincere, thegload no way of knowing véther Anderson was arm

e

uld.

s’ do
nim

gous
Althot

bd,

dangerous, under the influence, or a threat in some otherGinayw does not support Anderson’s assertipns.

Anderson argues that alternative means could haveussehto apprehend him. He asserts tha
officers simply could have dictated instructions to him and never pulled their weapons. Alternativ¢
however, is merely a factor that ynlae considered alongside the th@&aham factors. Smith, 394 F.3d &
703. Indeed, “the appropriate inquiry is whether dffficers acted reasonably, not whether they hac

intrusive alternatives available to then&ott v. Henrich, 39 F.3d 912, 915 (9th Cir. 1994). Even whe

it the

e mea

1t

] less

N an

officer is mistaken in his or her lef that a suspect poses danger, & tielief was reasonable, then the officer

is justified in using force See Saucier, 533 U.S. at 205.

It was reasonable for the officers in this situatiodraw their guns in arffert to ensure the safg
of everyone. “The question is n@mply whether the force was necessary to accomplish a legitimate
objective; it is whether the foressed was reasonable in lightabf the relevant circumstancedfammer v.

Gross, 932 F.2d 842, 846 (9th Cir. 1991). Anderson did not see the guns again when he turned a

was subsequently placed in the police cruigt. #40, Dep. of Max Anderson al. No further force was
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used. Anderson is unable to show that, in light of all the surrounding circumstances, the offics
unreasonably as a matter of law.

C. Qualified ImmunityStandard

Pursuant to the qualified immunity doctrine, “gaov@ent officials performing discretionary functiq
generally are shielded from lidiby for civil damages insofar as their conduct does not violate cl
established statutory or constitutional rightsvbiich a reasonable person would have knowtarlow v.
Fitzgerald, 457 U.S. 800, 818,(1982). In anahyg a qualified immunity defense, the Court must deter
whether a constitutional right would have been violatethe facts alleged, taken in the light most favol

to the party asserting the injuryncdawhether the right was clearly edislied when viewed in the spec

context of the caseSaucier v. Katz, 533 U.S. 194, 201 (2001). “Theleeant dispositive inquiry in

determining whether a right is clearly established istivr it would be clear to a reasonable officer thd
conduct was unlawful in the situation he confrontdd.” The privilege of qualified immunity is an immun
from suit rather than a mere defense to liability, anddid®olute immunity, it is effectively lost if a cas

erroneously permitted to go to tridid.

The Supreme Court recently held “that Saeicier protocol should not be mandatory in all case

. [but] it is often beneficial.”Pearson v. Callahan, 129 S. Ct. 808, 818 (2009). In this case it is benefig
first determine whether a constitutional right was vedidbefore moving to the second question of wh

the right was clearly established. The burden is on the defendant to prove that his or her act

reasonable given the circumstancB&e v. Petaluma City Sch. Dist., 54 F.3d 1447, 1459 (9th Cir. 1995).

Because the officers’ actions were reasonablavestter of law, there was no constitutional viola,

here. Even if the officers’ actions were arguabiyeasonable under the circumstances, Anderson has

EI'S ac

DNS

arly

mine
able

fic

it his

ity

ial to
bther

ons v

N—r

lion

not an

cannot show that the officers’ actiovislated a “clearly established’astdard, and that a reasonable officer

would have known of that stdard. Anderson’s reliance Bobinson for the proposition that there is a cle;
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established law to this effect is misplaced, as the ddithe instant case are drastically different than the

of theRobinson case. Defendants are entitled to qualified immunity as a matter of law.

D. State Law Assault Claim aféspondeat Superior

Anderson also alleges a state law assault claim @ghe€ity of Bainbridge, seeking to hold it lia
for the actions of the Defendants under a theorgspiondeat superior. Dkt. #1, § 53. Vicarious liability
not applicable to 81983 claimigjbal v. Ashcroft, 129 S.Ct. 1937, 1948 (2009). Amslen thus seeks to hg
the City liable for assault under state law. Howenerassault occurred. Just as drawing a gun and pg
it at Anderson is not excessive forcean the circumstances in the instantegatsis also not assault. A
matter of law, a supervisor may not be held liable for an assault that did not actually occur.

While an agent’s qualified immunity does not necessarily establish a defense for a principeg
under certain circumstanceSee Savagev. Sate, 127 Wn.2d 434, 439 (1995). TRestatement (Second
Agency, which thé&avage court relied on, states that a principal aaefense if “the agent did not fall bel

the duty of care owed by the principal to the third persaéd.,’quoting Restatement (Second) of Agend

facts

ble
S

d

)
inting

5 a

I, it m
of
ow

y 8

217 (1958). Similarly, Washington courts have extergedified immunity from agents to principals when

the State committed no acts of its own and the only theory availableespasdeat superior. Babcock v.
Sate, 116 Wn.2d 596, 621 (199Xjiting Creelmen v. Svenning, 67 Wn.2d 882 (19665uffey v. Sate, 103
Wn.2d 144 (1984). Neither the officers nor the Gias committed assault, and accordingly, there
liability.
There is no claim against the City as a matter of law, and it is therefore dismissed.
IV.CONCLUSION AND ORDER

The Defendants’ actions did noblate Anderson’s constitutional righéis a matter of law, and e

S no

en

if they did, the Defendants are entitled to qualified immunity. Defendant’s motion for summary judgmen

I
I
I
I
I
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(Dkt. #39) is GRANTED, and all Anderson’s claimsaatst the officers and the City are dismissed
prejudice.
IT 1SSO ORDERED.

Dated this 17 day of November, 2010.

o0 S

RONALD B. LEIGHTON *
UNITED STATES DISTRICT JUDGE
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