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Wawrzycki et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
VLADIMIR SYVYY and LYDIA SYVYY, No. C10-5073-RBL
individuals,
Plaintiffs,

ORDER ON DEFENDANTS CITY OF
V. ORTING AND MATTHEW ELLER’S
MOTION TO DISMISS [Dkt. #32]
MICHAEL WAWRZYCKI, in his individual
and official capacity; UNKNOWN
IMMIGRATION AND CUSTOMS AGENTS
JOHN DOE 1-10, in theindividual capacity;
PIERCE COUNTY; UNKNOWN PIERCE
COUNTY SHERIFF'S DEPUTIES JOHN
DOE 1-10, in their individual capacity; KING
COUNTY; UNKNOWN KING COUNTY
SHERIFF'S DEPUTIES JOHN DOE 1-10, in
their individual and official capacity; CITY OR
ORTING; MATTHEW ELLER, in his
individual and official cpacity,

Defendants.

. INTRODUCTION
THIS MATTER is before the Court on Defeants City of Orting and Matthew Eller’s
12(b)(6) Motion to Dismiss [Dkt. #32]Defendants City of Ortingna Eller argue that Plaintif
failed to state a claim upon which relief cangoanted because they did not file their lawsuit
within the relevant theyear limitations period. In addin, Defendant City of Orting argues

that it cannot be vicariously litsbunder 42 U.S.C. § 1983 for Deftant Eller’s alleged action

For the following reasons, Defendants City of Orting andrislMotion to Dismiss is DENIED.
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[1. BACKGROUND
Plaintiffs Vladimir and Lydia Syvyy assetiat on December 7, 2006, Defendant Ellg
along with three United Statésmigration and Customs Enforcement Agents and addition
county officers, entered Plaintiffigersonal residence illegally amdthout authority. Plaintiffs
also assert that Defendant agents and offeeired them illegally and without authority and
used excessive force on Plaintiff Vladimir Syvyy.

On December 4, 2009, Plaintiff Vladimir SyWfjled and served several pre-suit tort

=

claim forms. The relevant tort claim forms inded 1) Standard Form 210, served on the Office

of Financial Management Risk Division purstemChapter 4.92 RCWAnd 2) Pierce County
Claim Form, served on the Pierce County Rinagement Department pursuant to Chaptg
4.96 RCW.

On February 3, 2010, Plaintiffs filed tH@wvsuit asserting a 42 U.S.C. § 198&im
against Defendant Eller. Theyagh Eller, acting under color ofig violated Plaintiffs’ rights
under the Fourth, Fifth, and Fourteenth Amerdts. Plaintiffs also assert 8§ 1981 and 198
claims against Defendant City ©frting, arguing it is vicariouslijable for the actions of its
agent, Eller.

[11. ANALYSIS

Dismissal under Rule 12(b)(6) may be basectither the lack od cognizable legal
theory or absence of sufficient faetteged under a cognizZi@degal theory.Balistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). Revievimited to the content of th
complaint [and properly incorporated documentsyl all allegations of marial fact must be
taken as true, and construed in the ligloist favorable to the non-moving partyed’n of
African Am. Contractis v. City of Oakland96 F.3d 1204, 1207 (9th Cir. 1996). Uné&etl
Atlantic Corp.v. Twomblya litigant cannot simply recitedgrelements of a cause of action to
avoid dismissal under this Rul&ee550 U.S. 554, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929

(2007). He must instead “prodie the grounds of his entitlemeatrelief, which requires more

! There is no evidence Plaintiff Lydia Syvyy submitted any pre-suit tort claim forms.

2 In the Complaint [Dkt. #1], Plaintiffs specifically assert a claim under 42 U.S.C. Sat@fist Defendant Eller
and generally assert a claim under § 1983.
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than labels and conclusionsld. at 555. The litigant must plead a claim that moves “acros
line from conceivable to plausibleld. at 570.
A. Statute of Limitationsand Tolling Under 42 U.S.C. § 1983

For federal court claims brought under 42 @.§ 1983, state law determines the stg

of limitations. Wilson v. Garcia471 U.S. 261, 269, 105 S.Ct. 1938, 85 L.Ed.2d 254 (1985).

Specifically, federal courts look the state court’s “general orsidual personal injiy statute o

limitations.” Owens v. Okure488 U.S. 235, 250, 109 S.Ct. 573, 102 L.Ed.2d 594 (1989).

s the

tute

f

Itis

undisputed that the relevaWtashington statute for § 1983 actions is RCW 4.16.080(2), which

provides a three year limitations p®ti In this case, Plaintiffsléd suit more than three yearg
after their claims arose on December 7, 2006.

For 8§ 1983 claims brought in federal costgte law also governs “closely related
guestions of tolling.”Wilson 471 U.S. at 269. Plaintiflsrgue that, under RCW 4.96.020(4)
serving the pre-suit forms tolléde statute of limitations for an additional sixty days and,
consequently, the complaint was timely filéthe relevant portion dhe statute reads as

follows:

No action subject to the chaifiling requirements of thisection shall be commenced
against any local governmental entity, or agaamgy local governmental entity's officers,
employees, or volunteers, acting in such capator damages arising out of tortious
conduct until sixty calendar dayave elapsed after the clalmas first been presented to
the agent of the governing body thereof. Tdpplicable period ofimitations within
which an action must be commenced shalldled during the sixt calendar day period.
For the purposes of the applicable period of limitations, an action commenced within
court days after the sixty @aldar day period has elapsed is deemed to have b
presented on the first day afteetbixty calendar day period elapsed.

RCW 4.96.020(4).

Defendants argue that the tolling provisiomds applicable because Plaintiffs were n
requiredto file a noticeof claim pursuant to Chapter 4.96 RCW. The issue before the Col
whether the tolling provision ®CW 4.96.020(4) applies to toll tisgatute of limitations of a §
1983 claim. The Court concludes that it does.

Although federal courts prohilstates from imposing additional prerequisites to § 14

suits, federal courts may borrow tollingoprsions from state law in § 1983 suitSee Wyant v.
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Lynnwood 621 F.Supp.2d 1108, 1111 (W.D.Wash. 2008)Wirant the plaintiff filed his pre-
suit tort claim under RCW 4.96.020 wiitithe three year limitationseriod, and the plaintiff
filed his 8 1983 court claim three years and sixty-one days after his claim acGesdlat
1111-12. The court held that the tolling pramsof RCW 4.96.020(4) aghied to § 1983 suits
and, therefore, the plaintiff timely filed suikd. at 1113. Th&Vyantcourt relied on a Ninth
Circuit decision addressing whether tolling pssons were preempted in 8 1983 federal cou
claims. See Harding v. Galcera®89 F.2d 906, 908 (9th Cir. 1989). Hiarding, the court
concluded that the § 1983 federal action agguaate officers could be tolled by a state stat
that tolled the statute of limitations on ciaittions until resolution of criminal charges agains
the plaintiff. 889 F.2d at 907-08-ere, Plaintiffs filed presuit tort claims under RCW 4.96.0
within the three year limitations period, anieéd their § 1983 lawsuit three years and sixty-ty

days after their claim accrued. Thereforegduse the statute of limitations on a 8 1983 clai

may be tolled when a pre-suit tort clainfiled under RCW 4.96.020, Plaintiffs’ 8§ 1983 claim i

timely.

Defendants Eller and City of Orting argiimat the tolling provision does not apply
because Plaintiffs were not required to filpra-suit tort claim pursuant to Chapter 4.96 RC\
TheWyantcourt acknowledged that, undeelder v. Casey the requirement in Chapter 4.96
RCW of filing a pre-suitort claim does not apply federal court § 1983 claim$ee621
F.Supp.2d at 1111. However, theurt also said thatfarding compels the court to conclude
that federal law requires the applicatiortloé tolling provision of RCW 4.96.020(4).”
Enforcing the tolling provision advances thefgoof both the statend congress by encouragi
“plaintiffs to make such claimisy ensuring that the clock willot run on their right to sue.See
id. at 1112. If a plaintiff chooses fivovide notice to the state county through the use of a f
suit tort claim, as Plaintiffs have dohere, the tolling provision will then apply.

B. Vicarious Liability and 42 U.S.C. § 1983

Defendant City of Orting is correct that itroet be held vicariousliyable for Defendant

Eller's allegedly unconstitutional actions. drder to hold the City of Orting liable for

%487 U.S. 131, 140, 108 S.Ct. 2302, 101 L.Ed.2d 123 (1988).
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Defendant Eller’s alleged violations, the City itself must have chtleconstitutional
deprivation. See Monell v. DSHS of New Yof86 U.S. 658, 691, 98 Sup. Ct. 2018 (1978);
Gillette v. Delmore979 F.2d 1342, 1346 (9th Cir. 1992 a 8§ 1983 claim, “a city may not b
held vicariously liable for the unconstitutioradts of its employees under the theory of
respondeat superidr Gillette, 979 F.2d at 1346For that reason, the Plaintiffs’ “vicarious
liability” action against the City idismissed under Rule 12(b)(6).

To establish municipal liabil under 8 1983 for the actions of employees, Plaintiffs
prove one of the following: 1) that a city erapée committed the alleged constitutional violg
pursuant to a formal governmental policy or agstanding practice or custom which constitt
the standard operating procedure of the Igo&kernment; 2) that the individual who committg
the constitutional tort was an official with fingolicy-making authority and that the challeng
action itself thus constituted antad official governmental policyor 3) that an official with
final policy-making authority rafied a subordinate’s unconstiional decision or action and th
basis for it.1d. at 1346-47.

Plaintiffs concede that there is a higittual threshold for brging suit against a

must
ition
ites
od

2d

e

municipality for the unconstitutional actions of lidsv enforcement agents. However, they argue

that Rule 12(b)(6) also sets a high threshold,thatifacts must be camged in the light most

favorable to the non-moving partflaintiffs argue that, hypothetlly, the City of Orting coul

be liable under the third criterion @illette and that the relevant factemain to be discovered.

Although Plaintiffs did not use the accur&em to claim municipal liability against
Defendant City of Orting, Plaintiffs are cortebat Rule 12(b)(6) sets a high standard for
dismissal. Unde@illette, it is possible Plaintiffs could shathat a City of Orting official with
policy-making authority ratifiedefendant Eller’s allegedly unastitutional decision or actior]
and the basis for it. Accordingly, Plaintiffs dot fail to make a claim upon which relief may

granted, and the City of OrtirggMotion to Dismiss PlaintiffsMonell claim is DENIED.
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Defendant City of Orting and Eller's Motion to Dismiss is DENIED.
IT 1SSO ORDERED.
Dated this 18 day of July, 2010.

2oy B

RONALD B. LEI GHTON |
UNI TED STATES DI STRI CT JUDGE
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