-JRC Berry

© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

. State of Washington et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

KEITH E. BERRY, Case No. C10-5078BHS/JRC

Raintff, ORDER DIRECTING APPOINTMENT
OF COUNSEL, DENYING WITHOUT
PREJUDICE PLAINTIFF'S MOTION
TO AMEND COMPLAINT and
REQUIRING PARTIES TO FILE JOINT
STATUS REPORT by JULY 22, 2011

V.
CCO RUSSELL ALFARO,

Defendant.

This 42 U.S.C. § 1983 civil rights action haseh referred to Unite8tates Magistrate
Judge J. Richard Creatura pursuant to 28 U.$&36(b)(1)(A) and (Band Local Magistrate
Judge Rules MJR 1, MJR 3, and MJR 4. This matteeisre this Court on plaintiff's Motion to
Amend the Complaint (ECF No. 43).

For the reasons discussed herein, the Goargponte reconsiders and vacates its prior
Order (sed=CF No. 13) on plaintiff’s Mtion to Appoint Counsel (sdeCF No. 10). However,
because plaintiff has not provided the Court whité additional facts supporting his request to
amend his Complaint and has not providedGbart with an attached proposed Amended

Complaint, the Court deniestivout prejudice plaintiff’'s Mothin to Amend his Complaint.
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In addition, following the appointment of couns$e plaintiff, and after the parties have
had the opportunity to confer, tliourt directs that a Joint Stateeport be filedvith the Court.

FACTUAL BACKGROUND

A factual background with deted citations was included lize Court in the Report and

Recommendation on defendants’ fidm for Summary Judgment (SE€F No. 33; see al€ivil

Rights Complaint, ECF No. 4). The facts releviantthe issues currently before the Court are
presented herein.

Plaintiff was convicted and incarcerated odomestic violence-related assault.
Plaintiff's release was subject teporting requirements. Due toapitiff's alleged assault againg
his girlfriend Jessica Reed (hereinafter “Reedhsequent to his releasmd due to his failure
to report, plaintiff was arrested and placediarce County Jail (hereiftar “PCJ"). Plaintiff
subsequently was found guilty and sentertogsD days for this assault against Reed.

According to the defendant, while plafiitivas incarcerated for this second assault,
defendant Community Corrections Officer (“CCQRussell Alfaro (hereinafter “CCO Alfaro”)
verbally informed plaintiff that plaintiff was to have no contact with Reed. Both parties agrg
that plaintiff contacted Reed dug the relevant period of timéccording to the defendant, aftg
being informed of plaintiff's contact with Réedefendant placed a “hold” on plaintiff, pending
hearing on plaintiff's alleged violation of the no-contact order. Plaintiff would have been
released and free from custody for 19 days but for this “hold.”

According to plaintiff, plaintiff was nevegiven any verbal no-contact order by CCO
Alfaro. Also, according to plaintiff, defenda@CO Alfaro indicated in an entry in the

CHRONOS (computerized systdor CCO log entries) that Head telephoned into PCJ and
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verbally given plaintiff a no-@ntact order over the telephonélifaugh, according to plaintiff,
CCO Alfaro had not done so).

A hearing was held at Pierce County Jail an\tolation of the no-contact order. The
hearing officer reviewed entries in the CHRONS§YStem, then called to speak with a Pierce
County Jail Officer regarding whegr or not a CCO may telephoné¢aithe jail and speak with
“an offender.” After being informed that a CGfay not telephone into PCJ and speak with &
prisoner, the hearing officer concluded thatmiéfi was not aware thdte was not to have
contact with Reed. The heariofficer found plaintiff not guily of violating the no-contact
order, and plaintiff was released. CCUakb did not show up for this hearing.

Plaintiff has contended that m&as moved around in order “toeake sure [that] he didn’t
meet his deadlines with the U.S. District Court” (Besponse to Motion for Summary
Judgment, ECF No. 27, p. 6). In addition, plairdifeges that two of the jails’ law libraries
“hinder inmates to make an effective case;” dhdi the third “told plaitiff they couldn’t find
his deadlines on the computer, at DOC center (WCCY). (id.

PROCEDURAL HISTORY

On February 10, 2010, the court granted plaintiff’'s Motion for Leave to proceed in f
pauperis (ECF No. 3). On February 10, 2010 npifkifiled the underlying Complaint against
defendants State of Washingt@epartment of Corrections, and CCO Russell Alfaro (ECF N
4). On April 21, 2010, defendants filed an AmsWECF No. 8). On May 24, 2010, this Court
issued an order (ECF No. 13) denying plaindifflotion to Appoint counsel (ECF No. 10). Thi
motion was not opposed. On August 30, 2010, defendants filed a Motion for Summary Jug

(ECF No. 16).
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On December 14, 2010, the undersigned issuRdport and Recommeéation regarding

defendants Motion for Summarydlyment recommending that summary judgment be grantgd as

to defendants State of Washington and Departmie@brrections and that summary judgment
be denied as to defendant CCO AlfaroCHNo. 33). On December 21, 2010, plaintiff object
to the Report and Recommendation (ECF No. 36), and on January 20, 2011, District Judg
Benjamin H. Settle issued an Ordedopting Report and Recommendation (E€d No. 38).

Plaintiff missed the discovedeadline in this case (s&€F Nos. 31, 34, 37). In additio
plaintiff failed in his attempt regding a late request for discovedtye to his failure to comply
with procedual rules (se&CF No. 37).

STANDARD OF REVIEW

A Court may request that cowgide appointed for a civilghts litigant, even though

“[g]enerally, a person has no right to coehis civil actions.” Palmer v. Valde560 F.3d 965,

970 (9th Cir. 2009)dert. denied, 2010 U.S. LEXIS 864 (2010)gi€ing Storseth v. Spellman

654 F.2d 1349, 1353 (9th Cir. 1981)). When “exceptional circumstances” exist, however, {
Court may request appointment of courfeelan indigent civil litigant. Se28 U.S.C. §

1915(e)(1); Palmersupra 560 F.3d at 970 (citations omittetlyhen making the determination

regarding whether or not “exceptional circumstsi exist, the Court “must consider ‘the
likelihood of success on the meritsvasll as the ability of the peidner to articulate his claims
pro sein light of the complexity of the legal issues involved.” Palnseipra 560 F.3d at 970

(quoting Weygandt v. Look718 F.2d 952, 954 (9th Cir. 1983)). As stated by the Ninth Circu

Court of Appeals, neither one of these considerations “is dispositive and instead must be

together.” Palmersupra 560 F.3d at 97Cc{ting Wilborn v. Escalderon/89 F.2d 1328, 1331

(9th Cir. 1986)).
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DISCUSSION
Appointment of Counsel
Based on a review of the relevant record,Goert concludes that ¢hfactor of likelihood
of success on the merits favors the appointratobunsel for plaintiff in this case. SBalmer

supra 560 F.3d at 970. His claim hasgued summary judgment. Thcase is heading toward

\1%4

trial. In addition, the Court dierned plaintiff's allegations witeome difficulty and expenditurg
of time. The Court also notes that the reduaid been developedtinis case, and includes
plaintiff's allegations that he iseing hindered in his ability foursue his claim, as well as
plaintiff’'s unsuccessful attempt to obtain diseoyvafter the discovery toff date due to his
failure to comply \ith proper procedure.

Therefore, for these reasons, the Court coneltitigt at this point, because the likelihopd
of success on the merits has improved aatpff's ability to articulate his claimpro seis
limited, this Court finds “exceptional circumstas” in favor of appointing counsel. See
Palmer supra 560 F.3d at 970. Considering these factogetiver, the Court shaequest that an
attorney be appointed tepresent plaintiff.
Plaintiff's Motion to Amend the Complaint

However, regarding plaintiff's Motion to Aemd the Complaint, the Court observes that
plaintiff did not providean attached proposed Amendedpiaint to his Motion, and did not
explain otherwise what additional facts or ciratamces compel him to amend his Complaint |at
this late date. For this reason, the Court dewidout prejudice plaintiff's Motion to Amend his

Complaint. Seéed. R. Civ. P. 15(a); PSG Co. v. Merrill Lynch, Pierce, Fenner & Smith, In¢.

417 F.2d 659, 664 (9th Cir. 196@jt(ng Fed. R. Civ. P. 15(a); Caddy-Imler Creations, Inc. v.
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Caddy 299 F.2d 79 (9th Cir. 1963) (other citatiamitted)) (“Allowance ofamendments after
responsive pleading has been sdris well within the sound disgtion of the trial court”).
Joint Status Report

Finally, following the appointment @ounsel for plaintiff, counsel ammto se parties are
directed to confer and providlee court with a JoinStatus Report by no later than July 22, 20
The Joint Status Report shall contain théofeing information by corresponding paragraph
numbers:

1. A short and concise statement of thse, including the remaining legal and
factual issues to be determined at trial;

2. A narrative written statement from eachtpaetting forth the facts that will be
offered by oral or written docuentary evidence at trial;

3. A list of all exhibits to beffered into evidence at trial;

4, A list of the names and addresseslidha witnesses each party intends to call
along with a short summary of anfiated testimony of each witness;

5. Whether the parties agree to arlitna or mediation under this district's
arbitration program, and if so whether the arbbratvill be final and conclusive or the right to
trial de novo will be preserved (skecal Rule CR 39.1(d));

6 Pursuant to 28 U.S.C. § 636(c), whetbienot the parties consent to having a
Magistrate Judge conduct anyadkremaining proceedings,dluding the trial and order the
entry of judgment in the case;

7. Whether the case should be bifurcatediayng the liability issues before the
damages issues, or specially managed in any other way;

8. Any other suggestions for shortenorgsimplifying the trial in this case;
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9. The date the case will be ready for trial, considering Local Rule CR 16 dead

10. The dates on which trial counsel arevalable and any other complications to
be considered in setting a trial date;

11. Whether the trial will by jury or non-jury;

12. The number of trial days required, angjgestions for shortening trial; and,

13. The names, addresses, and telepmombers of all trial counsel and
unrepresente(o se) parties who intend to appear at trial.

If the parties are unable torag on any part of the Joint Status Report, they may an
in separate paragraphs. Separeeports are not to be filed.Plaintiff's counsel will be
responsible for initiating comuamications for the preparatiatf the Joint Status Report.

CONCLUSION

The Court concludes that excegtal circumstances currently exist in this case regard
appointment of counsel for plaintiff.

Therefore, the Court hereby VACATES theywous Order denying plaintiff’s Motion tg
Appoint Counsel (seECF No. 13), and ORDERS that tGéerk’s Office Pro Bono Coordinator
is directed to appoint counsel from the Pro Bono Panel and to send a copy of this Order tq
plaintiff and counselor defendants.

Plaintiff's Motion to Amend the Complaint (S&CF No. 43) is DENIED without
prejudice.

The Court ORDERS that parties subailoint Status Report by July 22, 2011.

Tl ey TS

J. Richard Creatura
United States Magistrate Judge

Dated this 2% day of April, 2011.
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