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District of Washington. This @urt has jurisdiction to hear thégpeal pursuant to 28 U.S.C.
§ 158(a).

The Court has reviewed the materials sitted by the parties and, where appropriate
has reviewed excerpts of the record. Excepiodsd below, the facts are not disputed. The
statements of the law are likewise not coméirted. Following a bench trial before the
Bankruptcy Judge, it was orderedthhe debt owed by Debtors to Highline Capital Corp. asg
Assignee of the debt from Americorp was dischargeable.

Appellant raises twissues on appeal:

1. Should the trial court’s conddion that the debtors did niottend to deceive by their

false personal financial statement be reversed?

2. Should the trial court’s concdion that the lender did nogasonably rely on the fals

financial statement be reversed?

The parties are familiar with tHacts of this case and they will not be repeated here.
case ultimately turns on the triawrt’s finding that Gary Barnettas the agent of the original
lender and that the debtors were honest with Hnformation conveyed to Barnett was deem
received by the lender. The appell here, as assigneetbé original lender &signor), stands i
the shoes of the assignor and is bound by wlaatknown by the original lender and its agent
Gary Barnett.

STANDARD OF APPEALLATE REVIEW

In an action brought under 11&JC. 253(a)(2)(B), the trial cot’s findings of fact are

reviewed under the clearly emeous standard, but conclusiaridaw are entitled to de novo

review. Inre Candland, 90 F.3d 1466, 1469 {(SCir. 1996).
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A finding of fact is clearly erroneous wheaithough there is evider to support it, the
reviewing court, on the evidence, is left with the definitd &rm conviction that a mistake has
been committedinre Drehsen, 190 B.R. 441, 442 (M.D. Fla. 1995).

Whether a claim is nondischargeable Meaw@ed for gross abuse of discretidmre
Smith, 242 B.R. 664, 669. The “gross abuse” standatiteisame as reviewing findings of fag
for clear error and reviewingpnclusions of law de novdd. Review under the clearly
erroneous standard is signifitgndeferential, requiring a “defite and firm conviction that a
mistake has been committedd. If the district court’s accoumtf the evidence is plausible in
light of the record viewed iits entirety, the court of app&ainay not reverse it even though
convinced that had it beentsig as the trier of fact, would have weighed the evidence
differently. 1d. At 700.

DISCUSSION

The finding of fact critical tahe trial court’s decision sed that “[a]lthough Barnett wa
not an agent of Highline, the uncontradicted ewitk indicates that Barnett held himself out
an agent of the original lender.” Memodum Decision, 6-7. Evidence supporting that
conclusion comes from the testimony of the deftas well as the finance agreement betwee
Americorp Financial, LLC (original lender) atige debtors’ corporain (a personal guaranty
was also signed) on June 28, 2005 and a lg#tiexd September 22, 2005 thanking the debtor
their business and signed by Gary Barnett as Fresident of Sales for Americorp Financial,
LLC.

This evidence, coupled withe testimony that Mr. Barnettas later removed from the

list of recommended lenders given by Figaltésian Pizza to prospective franchises when
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Figaro’s determined that he was no longer bdiaclearly affectethe court’s credibility
assessment of the witnesses.

The trial court found the debtor’s testimonybi® credible on each of the creditor’s
examples of intent to defraud. All informati relied upon by the creditéo prove intent to
deceive comes from a June2®05 financial statement prepareg Gary Barnett and signed by
the debtors. This financial statement was itéafly different from the handwritten financial
statement prepared in February by the debtdre earlier, handwritten financial statement
showed about one-half of the net worth tiat Barnett-prepared statement showed. The
creditor established that theli¥aary financial statement resedtin the denial of the loan
application, but the trial court belied the debtors’ testimony that Barnett told them the loan
approved. Inresponse, they then signed ad_Agseement and Personal Guaranty on the re
property and a Bill of Sale for the business equipment, expending more than $5,500 in de
and down payments.

The creditor argues that the June 2005 firdrstatement prepared by Barnett failed t
state that the debtors had merally guaranteed lease paymemtsthe franchise premises, and
failed to disclose the amount of that obligati The evidence showed, and the trial court
believed, that Ronnie Register advised Gary Baatesome point after the execution of the le
that the debtors had personallyaranteed the lease. Since tlebtors believed they were
already approved for the loan, they did not plage attention to the representations made by
Barnett in their stead in thiine 2005 up-dated financials.

The creditor argues that the June 2005 finarsté@ement failed to disclose that debtof
had a contingent offer to buy a home in BaBl®und, provided they could sell their home in

Sedro Wooley. That purchase did not closd éatgust 2005, but was contingent as of the
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signing of the June financial statement. The aaart found credible the debtors’ testimony t
Ronnie Register disclosed to Gary Barnett thrgent to purchase a ndvwome, and that Barnett
advised them that this information did not nétbe disclosed because the sale had not yet
closed and they currently had no mortgage.

The creditor reserves its strongest cistic for the court’s acceptance of debtors’
explanation of why their June financial stagts overstated income and understated expen
to increase their net worth. Theatrcourt accepted the debtors’ explanation that the statem
annual income was for the preus year (calendar year 2QG#hd therefore included Ronnie
Register’s income from his Taco Time job, whienhad quit to start his new business. The
court noted that the February financial statemegmdwritten by debtorslid disclose to Barnet
that Ronnie Register was going to manage thegobusiness and that only Carrie Register w

to keep her employment at an annualryatd $48,000.00. The Court found the debtors’

testimony credible particularly because the financial statement form itself was ambiguous,.

Section 4 of the Form was titlédnnual Income for Year Endeddnd the specific year is left
blank. In February and Ju605, the “year ended” was 2004.

The creditor argues persuasively thatibhee 2005 financial statement chose 2004 tg
state income but chose the year 2005 t@® ftgpenses, all to bolster net worth. The

inconsistency, arguably, is its@¥idence of debtors’ chicanerfthe bankruptcy judge found t

hat
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debtors, as unsophisticated consumers, to bébteeditnesses. The lease guaranty for the pjzza

store was disclosed, as evidenced by the lendd@empt to secure a “landlord waiver” prior tg
executing the finance agreement. The lenderiwalirect contact with the landlord and
guarantees for lease payments are evergsbitommon as persorgalarantees for business

loans.
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Another contingent liability left off theuhe 2005 financial statement prepared by Ba
and signed by the debtors was the contingency of mortgage payments on the house at B
Ground. Mr. Register testified that he told Baté the intent to purchase a new home, and
Barnett advised the debtors that they did not neelisclose that intertecause the sale had n
yet closed and they had no existing mortgage.d€bg trial court believed the debtors and a(
focused on the inherent ambiguity of the financial statement form.

Finally, the creditor argudbat the overstatement of tasn hand was evidence of an
intentional or reckless misstatement. The Felyratatement prepared by debtors showed ca
on hand of $58,000. The June statement revealeel cash and an anticipated inheritance fr
Register’s father’s estate in the amoun$280,000. What was not revealed was that much
the new wealth was already spoken for because of the new house. Again, the court foung
debtors’ testimony to be credible on the subgé¢he house purchase and the timing of recei
of the inheritance.

With regard to all the misstatements foundha June 2005 financial statement, the tr
court found it probable that theyiginated with Barnett, the ageot the lender, and not with th
debtors. Given the totality of the circumstandeis, more than plausible that Gary Barnett wz
more interested in pursuing the business thamdsein pursuing the truth. If this court had
heard the testimony and reviewtb@ evidence, it may have rulddferently, but no fault can be
found in the conclusions of the court once the ibikty determinationsvere made. If Gary
Barnett was an agent of the lender, and thetdmlieved the testimony tfie debtors, there is
ample evidence to support the conclusion thatatslitid not make false representations with

intention of deceiving the creditas required under 11 U.S.C583(a)(2)(B). The creditor’'s
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case law submitted to the Court fails to address the situation here, where the lender’s ags
prepared the false financial statemeltts therefore inapposite.

As the Court has resolved the first issue in favor of appellees, it need not resolve t
second issue of reliance and decliteedo so. The rationale stated above is more than suffi
to support the decision of the tr@ourt, and that decision SFFIRMED.

Dated this 18 day of March, 2011.

TR

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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