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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 CITY OF BUCKLEY, CASE NO. 3:10-CV-05209-RBL
11 Plaintiff, ORDER ON MOTION TO DISMISS

BY FROEMKE DEFENDANTS

12 V.

13 ANGELA TOMAN, et al.,

14 Defendant.

15

16 The Court, having received and reviewed:

17 1. Froemke Defendants’ Motion to Dismiss (Dkt. No. 74)

18 2. Defendant United States’ Response to Rrees’ Motion to Dismiss (Dkt. No. 88)
19 3. Plaintiff City of Buckley’s Respons® Motion for Dismissal (Dkt. No. 90)

20 4. Froemke Defendants’ Reply in SuppoftMotion for Dismissal (Dkt. No. 93)

21 5. Plaintiff City of Buckley’s Surreply t&Reply in Support of Motion (Dkt. No. 95)

22 || and all attached declarations anthiexs, makes the following ruling:
23

24
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IT IS ORDERED that the motion is RYLY GRANTED and PARTLY DENIED.

The Court agrees with Defendants thatdbeservation easement claimed by Defend;
The United States against their property is olation of the Statute dfrauds and therefore
void. There is no federal jwdliction on the basis of thdeyed conservation easement.

However, there remains an open question astexistence of federalfjgdiction on the basis

ANt

of alleged federal tax liens against Defendant Toman. Until that is resolved, the Court will not

dismiss the Government aslefendant in this matter.

Background

This controversy centers around Spiketon Digcpart of the Plaintiff City’s stormwater

drainage and reservoir overflow systematiruns through sixteen properties (including

Defendant Toman’s and the Froemke Defendantsain#ff claims that it has been in existen
and in use since 1952 and that ¢éhare drainage easements on rédor every property except
these two groups of propgrowning defendants.

In 2007, the reservoir overflow was directalay from Spiketon Ditch. Two years lats
the City had need to redirect the overflow b&xiSpiketon Ditch for a period of time and sent
notice to the property owners that Spiketatc®would be in use for several months.
Defendants Ms. Toman and the Froemkes objected.

In preparing to bring suit to quiet titten their prescriptive easement claim, the City
discovered that the federal government (1) had tax liens on Defendant Toman’s property
had recorded a conservation easeinfattached to a Quit Claim Deegcorded in Pierce Count
on the Froemkes’ land.

Some history of the alleged conservatiosesaent bears repeating. The Froemkes h

lost their property in foreokure proceedings in 1991 — fh@perty was conveyed to Farmers

Ce

and (2)
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Home Administration (dranch of the U.S. DepartmentAdriculture), who turned around and

leased it back to the Froemkes in 1992. Attilme of the leaseback, the Froemkes signed a

=)

“Attachment to Lease” acknowledging that certastricted areas on tipeoperty could not be
used for agricultural or pasturing purposes. dbeument also reflected that, if the Froemkes
were to purchase the property back and “FmHgutations permit at that time a less restrictie
use of the wetland area, the lessnay purchase the property wiitle less restrictive easement
provisions.” Gov. Response, Ex. C. In the tappgical map attached (and referred) to in the
“Attachment to the Lease,” the restrictedars labeled “Proposed Conservation Easement
Area.” Id.

In 1997, the government sold the property bacthe Froemkes. Three documents were
recorded at the time of the sale: a Quit @laieed, a Deed of Trust and a Conservation
Easement document. The Deed of Trust con&ivarranty from the Grantor that the property
is “free and clear of any lierad encumbrances whatsoever.” Reply, Ex. B. The Quit Claim
Deed — filed after the Deed of Trust -- staiadts face that it is “[s]bject to all easements,
covenants, and conditions of reddattached).” Reply, Ex. C. Neither the Quit Claim Deed|nor
the Conservation Easement is signed.

Discussion

This case concerns a complaint by Plaintitfy©f Buckley to quiet title to an alleged
easement by prescription across the property ofésiglents of the cityThe United States is
named as a party defendant partially because it claims a conservation easement across the

property of one of the defenularesidents (the Froemke's)Plaintiff alleges exclusive original

! The U.S. is also named as a defendant purso@ U.S.C. § 2410(a)(because the City alleges
“several federal tax liens” on the property of the other defendant resident (Ms. Toman). 1st Am, TarGpl
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federal jurisdiction based on 28 U.S.C. § 134Bfgause it claims that the U.S. has a
conservation easement on the Froemke property.

Defendants Ronnie and Dianna Froemke cahtbat there is not proper subject matte
jurisdiction in federal court. They moverfdismissal on two grounds: (1) 28 U.S.C. § 24094
the authorizing statute for 8 1346(f) — prokstaction against the U.S. based on adverse
possession (8§ 2409a(n)); and (2) the property istetaimed by the U.S in the Froemke’s lan
is unenforceable under the Statute of Frauds.

Statute of Frauds

The Froemkes and the Government agreethigaéasement, if it &ts, is a “conveyancs
of real estate... evidencing [an] encumbrancenugal estate,” (RCW 64.04.010) and thus m
be evidenced by a deed and governed by theitetof Frauds, whicdeclares that
Every deed shall be in writing, signed by the party bound thereby, and
acknowledged by the party before somespe authorized by this act to take
acknowledgements of deeds.

RCW 64.04.020.

There is no dispute that the document eri@ng the conservation easement which th
Government seeks to enforce is not signEde Government attempts to overcome this
deficiency by resort to the doctrine of imporation by reference, which (under the proper
circumstances) allows documents which do notfyatie Statute of Frauds to be deemed val

by virtue of having been referenced by a doentrwhich does satisfy the Statute of Fraugse

Baarslag v. Hawkinsl2 Wn.App.756, 760 (1975).

The Government strives mightily to fiteHacts surrounding this attempt to create a
wetlands reserve on the Froemke property ingd‘iticorporation by reference” mold. But the

Court finds the resolution of this matter impie: neither the conservation easement which t

=

ust

D

id

ORDER ON MOTION TO DISMISS BY
FROEMKE DEFENDANTS- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Government attempts to incorporate ttoe Quit Claim Deed (into which the Government
wishes the easement document to be incorporaetigned by the Froemkes. This contraven
one of the primary requirements of the StatftErauds: the requirement that the deed be
“signed by the party bound thereby.” The Goweent provides no legal authority for their
attempt to incorporate by reénce a document which violaté® Statute of Frauds by its

attachment to anotheilocument which violatethe Statute of Frauds.

The Government can and does point to a nurabether documents (atter to the title

es

company, the “Attachment to the Lease” that accompanied the previous property agreement

between these two parties) which it claims evideits intent that the Bemkes would continue

to be bound by the conservation easement after thpyrohased the property. But this extrinsic

evidence is unavailing for tw@asons: (1) the doctrine oftiorporation by reference does not
permit the use of extrinsic evidence (Baarstagra) and (2) none of thextrinsic evidence can
overcome the fatal flaw that neither theif@iaim Deed nor the Conservation Easement
Reservations satisfy the Statute of Frauds.

Adverse possession actions against the U.S. (8 2409a(n)

For purposes of clarity and completengiss,Court notes that it does not find
Defendants’ second argument concerning disthidfdhe Government compelling. It does ng
appear to have been the intent of Congresidfting 28 U.S.C. § 2409a to preclude prescrip
easement suits against the U.Edhgress intended easements tinlckuded in the real proper

rights adjudicated in a quiet titeetion.” Kinscherff v. United State$86. F.2d 159, 161 (10th

Cir. 1978)) and in any event the fact that the ‘€igfleged prescriptive easement predates th
Government acquisition of the land wdlikely render the claim cognizabl&ee Burlison v.

United States533 F.3d 419, 428 (6th Cir. 2008). But this argument is moot in the face of
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Court’s finding that the conservation easemedtriit survive the re-purchase of the property by

the Froemkes.

Surreply

The Froemkes raise for the first time ieittreply the argument that the City’s 2409a
claims against the U.S. have statute of limitatiprblems. By surreplythe City objects and
moves to strike and the Courtagts that motion on the grouniti&it a movant may not raise a
new legal argument in their rgpbrief. Again, however, the isswabout the statute of limitatio
concerning a claim against thenservation easement is moot.(dé the Court has found) the
U.S. has no conservation easement on the Froemkes’ property, the City has no prescript
easement/quiet title claim to prosgée against them and the statotéimitations is irrelevant.

Status of the federal jurisdiction issue

The Court recognizes that the issue othler there exists federal subject matter
jurisdiction in this case remains an open one. Defendant Toman has previously moved fq
dismissal of her matter from federal court ongheunds that the basis of federal jurisdiction
concerning her (the existencewfpaid federal tax liens on haroperty; 1st Am. Complt, 7 1.6
has been mooted by her payment of the liens. Dkt. No. 48, p. 4. Defendant Toman has 1
argued that federal tax liens (evié they exist) do not provida basis for a quiet title action
against the federal government. Dkt. No. 60, pp. 2-3.

Judge Leighton (who originally presideder this matter) denied Defendant Toman’s
motion on other grounds and did not feel compdibetach the issue presented by the quest
she raised concerning the tax liens. Ordekotion to Dismiss by Defendant Toman, p. 1, n

Dkt. No. 65. However, Judge Leighton’s ngiwas based on the (at the time) undisputed
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federal jurisdiction arising out of the preiptive easement claim against the conservation
easement on the Froemke property. Clearly, theislbar federal jurisdiction no longer exists.

Recognizing that jurisdiction isot a waivable issue, the Cotnusts thathe parties will
address this question in the near future.

Conclusion

As the conservation easement claimed by the Government violates the Statute of
and cannot be incorporated by reference intcdiig Claim Deed which also violates the Stat
of Frauds, the Court GRANTS the Froemke Defarslanotion insofar as it challenges feder:
jurisdiction on the basiof that easement.

The motion cannot be granted in its enyirétowever, because the question of federa
jurisdiction based on allegation$ federal tax liens on the Toman property remains an opern

issue.

The clerk is ordered tprovide copies of this order to all counsel.

Dated May 3, 2011.

Nttt

Marsha J. Pechman
United States District Judge
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