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9 UNITED STATES DISTRICT COURT
10 WESTERN DISTRICT OF WASHINGTON

AT TACOMA
11
12 SCOTT C. SMITH,
CASE NO. C10-5228RBL
13 Plaintiff,
ORDER DENYING PLAINTIFF'S
14 V. MOTION TO COMPEL
15 TRACY SCHNEIDER and BRIAN
PETERSON,
16 Defendants.
17
18 This case has been referred to the ungeesl Magistrate Judge pursuant to 28 U.S.C. 88
19 || 636(b) (1) (A) and 636(b) (1) (Band Local Magistrate JudgeRules MJR 1, MJR 3, and MJR
20 || 4. The matter is before the court on plaingifflotion to Compel Discovery (Doc. 29), which
21 was filed and served ar about August 13, 2010.
22
Plaintiff's motion to compel seeks an ordiem the court to direct defendants’ counsel

23
” to respond to a discovery requést production of documents, wiiavas allegedly served on or
o5 about April 4, 2010. The court notes plaintifshaot provided the couwith a copy of the
26 || discovery request which would allow the cairteview the matter in more detail.
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At the time the discovery request was mtueonly defendant named in the complaint
was the Washington State Department of Corrections.C8ewplaint (Doc. 3). On the same
day plaintiff served his disconerequest, April 4, 2010, defendant filed a motion to dismiss
(Doc. 7). Inresponse to the tiam, plaintiff asked for leave tile an amended complaint,
which the court granted. Doc. 21. Plaintiff@mended Complaint (Doc. 22) was filed on June
14, 2010.

Significantly, the Amended Complaint nasnenly two defendants -- Tracy Schneider
and Brian Peterson -- both of whom allegedly are employed by the MjamhiState Department
of Corrections at the ClallaBay Corrections Center. The Amded Complaint does not name
the Washington State Department of Corrections as a defendant, which was presumably the p
named and served with plaintiff’s motion to caghpAccordingly, the prduction request served
a party that is no longer named asdedendant and appears to be moot.

In response to the motion to compel, defenslaattorney argues plaintiff failed to
confer, as required by Local Rule 37(a)1(A), which states:

A good faith effort to confer with a pgror person not making a disclosure or

discovery requires a face-to-faceeting or a telephone conferendéthe court

finds that counsel for any party, or a ggstoceeding pro se, willfully refuses to

confer, fails to confer iigood faith, or fails to respond on a timely basis to a
request to confer, the court may take@tts stated in GR 3 of these rules.

(Emphasis added).

The court notes that pldifi sent several letters tefendants’ counsel asking for
response to his discovery requeshd that defendants responded, stating the requests would be
replied to, but that more time was necessary.niffs letters are not ashuate substitutes for a
face to face or telephomenference as required in the looale. The court also notes that

defendants stated in the@sponse to the motion thagardless to whom the discovery request was
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sent, defendants are willing to discuss withrifiproviding discovery reasonably calculated to
lead to admissible evidence as to the claims he has brought against them as individuals, which
admittedly may overlap to some extent his discovery requests to former defendant State of
Washington.

In sum, plaintiff’s motion to compel must be DENIED. The production request was served
on a party that no longer is a defendant and plaintiff has failed to confer by telephone or face to faqg
with defendants’ counsel as required by the local ruléee parties are encouraged to proceed with
discovery and the court expects defendants’ selui® coordinate with plaintiff's prison
counselor to facilitate the necessary comroatnon and avoid similar disputes during this
process.

DATED this 1st day of October, 2010.

L

J. Richard Creatura
United States Magistrate Judge
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