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7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT SEATTLE
10 GLENN and TERRI DAVIS, husband and CASE NO. C10-5248-RSM
wife,
11 ORDER ON CROSS MOTIONS FOR
Plaintiffs, SUMMARY JUDGMENT
12
V.
13

LIBERTY MUTUAL GROUP, and
14 AMERICAN STATES INSURANCE

COMPANY,
15
Defendants.
16
17
[. INTRODUCTION
18
This matter comes before the Court uporieddants American States’ and Liberty
19

Mutual’s Motion for Summary Judgment (Dkt. #181)d Plaintiffs Glenn and Teri Davis’s
® Motion for Summary Judgment KD #17). Glen and Teri Dawi(“Davis”) are real estate
- developers. This dispeifarises out of a claim filed by tHiparties Stephen and Kathy Johnstpn
= (the “Johnstons”) against Davis. The Johnstded a Notice of Claim for Construction Defegts
zj related to improperly installed windows in thessidence, which they purchased from Davis.
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Dkt. #18, Ex. F. They later sued Davis foedch of contract, breaci implied and express
warranties, rescission, misrepretion, and violation of thedhsumer Protection Act (“CPA”
arising out of those defects. Dkt. #18, Ex.[3avis requested coverage and defense from
American States Insurance Company (“AmeriSaaites”). American States agreed to defeng
subject to a reservation noghts. It denied coverage. Dagised American States and its pare
company Liberty Mutual Group seeking a deatary judgment that American States was
required to cover the Johnston claims and daségebreach of insurance contract, bad faith
and violation of the CPA. Dkt. #1-3. Defendmnbunterclaimed seeking declaratory relief.
the reasons set forth below, the Court GRAND&endants’ Motion eshDENIES Plaintiffs’
Motion.

[I. BACKGROUND

In April 2006, Davis contracted with Island@struction to build ttee residences in a
project known as “The Glade”. Dkt. #18, Ex. Ahe contract required that Davis “be named
additional insured” on Island Construction’stomercial general liability (“CGL”) policy.Id.
Accordingly, on April 17, 2006, Island Construtisent Asian Insurance Agency, an Amerig
States agehta fax requesting that Davis be added as Additional Insured on his insurance
Dkt. #27, Ex. EE.

The next day, Davis received two copiesanfAcord Certificate oLiability Insurance
certifying that Island Constrtion had obtained the requisi®GL policy for the period of
February 14, 2006 to February 14, 2007. Dkt. #%8 B One of the Certificates was sent by
Arlo Day (“Day”), the sole proprietor of Islar@onstruction. The oth&ertificate was sent by

Asian Insurance Agency. The Certificates lidbavis as “Certificate Hder” and stated that

)
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policy.

! SeeDkt.#18, Ex. U.
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“Certificate Holder is also Additional Inswudevith respect to Work Performed by Named

Insured.” Dkt. #18, Ex. B. “Arlo Day dba Islaf@bnstruction” was listed as the “Insuredd.

The certificate also provided that it was issaseda matter of information only,” “confer[red] no

rights on the certificate holdedhd did not alter the covega provided by the Policyid. Davis
signed the contract with Day two days afexeiving the Certificates, on April 20, 2006, and
Day began working on the Glade.

The day after the contract was signed, on April 21, 2006, Day directed American S
to delete his name as the “Named Insum@a’his CGL policy and substitute it for “Island
Constructio[n] 1, Inc.” Dkt. #14, Ex. 12. Isla@nstruction 1, Inc. is a business entity that
Day registered on February 10, 2006 and of which Day is controlling director, officer, and
shareholder. Island Construction 1, Inc. dad become a licensed contractor until March 12
2007. When the entity was licensed in March 2007, it was issued a contractor registratio
number that was distinct frothat of Arlo Day dba Island Construction. Dkt. #18, Ex. O.

From November 2006 to February 2007, Bayork included installing windows on
what would become the Johnston residencet. #18, Ex. D. According to progress reports
submitted by Day, Day completed installing thee@ows on all three residences by February
2007. Dkt. #18, Ex. D at 18. Shortly thereaft@sy abandoned the project, only to return tw
weeks later. On May 18, 2007, Davis termindd&y. Davis and Day entered into arbitration
for breach of contract arising out of Day’s failure to complete the Glade project in which
stated that he left the project whewas about 90% complete. Dkt. #18, EXx. E.

The project was completed irntda2007 and the sale of one of the houses to the John
was completed on December 11, 2007. On August 13, 2009 the Johnstons sent Davis a

64.50 Notice of Claim for Construoti Defects. Dkt. #18, Ex. FAccording to the Notice, the
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Johnstons became aware of a leak in the centrahaof their residence in January or Februg

ry

of 2008, shortly after purchasing theome. They hired consultants who informed them thal the

water intrusion was caused by improper instalfaof the windows and the weather resistant
barrier. Dkt. #18, Ex. G & Ex. H. Experts ngiad by Davis confirmed this finding. Dkt. #18
Ex. I.

Davis determined that the water intrusiorswvttae result of work performed by Day ang
tendered his claim to American States for coverdggrnadette Harrington, a Senior Analyst
American States, informed Davis that Ameri&tates’ preliminary fiding was that “[t]he
buildings were not finished by Mr. Day whendids] terminated his services” and “Mr. Davis
was responsible for completing and selling thedesste and thus is resible for the finished
product and any damages that flow from the clsfalleged in the cotrsiction.” Dkt. #18, EX.
J. Davis requested a copy of the policyrtdapendently determine whether he was covered
American States refused on the basis thapthlicy could not be disclosed without Day’s
permission or the initiation of litigation.

American States formally denied Davislaim on December 10, 2009. Dkt. #18, EX.
American States’ position was that Day was not insured under the policy and therefore ng
was Dauvis:

On 4/21/2006 the policy was changed by eadment. Arlo Day was deleted as a

Named Insured and the Named Insured was amended to Island Construction 1

Inc. Island Construction INC [sic] did not enter into a contract with [Davis].

Arlo Day dba Island Construction’s coverage ended 4/21/2006. The Johnston

home was not construed within the timeipe coverage was afforded to Arlo

Day dba Island Construction (2/14/2006 to 4/20/2006). Sale of the Johnston
home was November, 2007.

Davis learned that Island Construction &.Idid not become a licensed contractor unt

for

but

L.

bither

d

March 12, 2007 and relayed this information to Marrington. However, American States d
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not change its position based on tiaist and continued to refusepoovide copies of the Policy
to Davis. Later, on February 17, 2010, Mr. Lov@resenting American S&g, sent a letter to
Mr. Hillman, counsel for Davis, in which hgrovided additional bases for denying Davis’s

claim. Dkt. #18, Ex. R. Mr. Love stated thewen if Davis were aadditional insured under th

policy, he was only an additional insured to éxéent that Day was held liable for his “ongoing

operations” for Davisld. at 8. In that letter, he outlined the relevant provisions of the Islan
Construction policy.

Dauvis filed the instant lawsuit in Kingounty Superior Court on March 30, 2010 and
American States subsequently removed thie Court. On October 22, 2010, the Johnstons
filed a lawsuit in King County Superior Courtaagst Davis. Dkt. #18, Ex. S. The Johnston
complaint was tendered to American States for defense. The tender was not initially accs
and the parties stipulated to amend the Davis tantgo include a claim for failure to provide
defense in the Johnston litigation. American &tditas since agreed to tender the defense u
a reservation of rights. Dkt. #22, Ex. 1.

[ll. DISCUSSION
A. Standard of Review

Summary judgment is appropieawhere “the pleadings,ahdiscovery and disclosure
materials on file, and any affidiés show that there is no genuine issue as to any material fa
and that the movant is #hed to judgment as a rttar of law.” FRCP 56(c)Anderson v. Libert
Lobby, Inc, 477 U.S. 242, 247 (1986). The Court mustrall reasonable inferences in favo
of the non-moving partySee F.D.I.C. v. O'Melveny & Meye@69 F.2d 744, 747 (9th Cir.
1992),rev’d on other groundss12 U.S. 79 (1994). However, the nonmoving party must ma

“sufficient showing on an essential element af tese with respect to which she has the bur
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of proof” to survive summary judgmen€Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). |
ruling on summary judgment, a court does noghleividence to determine the truth of the
matter, but “only determine[s] whethttrere is a genuine issue for trialCrane v. Conoco, Inc.
41 F.3d 547, 549 (9th Cir. 1994jitfng O’Melveny & Meyers969 F.2d at 747). Material factg
are those which might affect the oute® of the suit under governing lavnderson477 U.S. af
248. In this diversity case, the Coapplies Washington substantive laterie Railroad Co. v,
Tompkins304 U.S. 6 (1938)Kabatoff v. Safectns. Co. of America627 F.2d 207, 209 {oCir.
1980).
B. Additional Insured Status
The policy’s additional-insured endorserhges Additional Insured status to a
requirement that the Named Insured (“you”) eirtéw a contract with the Additional Insured:
Any person or organization shown in t8ehedule or for whom you are required
by written contract, agreement or permiptovide insurance ian insured subject
to the following additional provisions:
a. The contract, agreement or permitist be in effecduring the policy
period shown in the declarations, andist have been executed prior to the
“bodily injury,” “property damage,” “prsonal and advertising injury.” ...
Dkt. #14, Ex. 12 at 126. No person was identifiethmnschedule. “You” refers to the Named

Insured. Dkt. #14, Ex. 12 at 142. Therefore, whether Davis is an Additional Insured hing

whether the Named Insured entengtd a contract with Davis to provide Davis insurance.

American States argues that Davis doegjnatify as an Additiondnsured because the

Named Insured, after April 21, 2006, was Islarmh&ruction 1, Inc., and Island Construction
Inc. did not agree to make Davis an Additibimsured. Rather, Island Construction — Day’s
sole proprietorship — entered into the contract with Davis to make Davis an Additional Ins

Since Island Construction 1, Intid not enter into a contraitt provide insurance to Davis,

-

ES ON

1,

ured.
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Dauvis is not an Additional Insured under the poligth respect to any liability that occurred

after April 21, 2006, when thesarance policy was changed.

Davis argues that it could notvebeen the intent of Dayd American States to insure

only Island Construction 1, Inc. when teedorsement was made on April 21, 2006 because
Island Construction 1, Inc. was not licenseavtwk as a contractor at the time of the
endorsement. Since interpreting the contesgbroviding insurare solely to Island
Construction 1, Inc. would rend#he policy illusoryDavis argues that theontract should be

construed as continuing to provide insurancAro Day dba Island Construction. And if the

policy provides insurance to Island Constructibien Davis is an Additional Insured under the

policy.
If the provisions of an ingance contract are unambiguargl easily comprehended, tf
intent expressed in the policy will be enforeedardless of the intent of the partideffries v.
General Cas. Co. of America83 P.2d 128 (Wash. 1955). But Hgfe is another principle
applying to contracts of insuramto the effect that if they are so drawn as to require
interpretation and fairly susceptible of twdfdrent conclusions, the one will be adopted mos
favorable to the insured; and will be liberallynstrued in favor of the object to be accomplisk
and conditions and provisions therein will be strictly construed against the insurer, as the)
issued upon printed forms prepareddxperts at the instance of timsurer, in thgreparation of
which the insured has no voic&uaranty Trust Co. v. Continental Life Ins. C204 P. 585
(Wash. 1930). Therefore, the Court must filstermine whether the Agnican States policy

includes any ambiguity.

In similar circumstances, Washington couréve found an insurance policy sufficiently

ambiguous to warrant congttion in favor of the isured. For example, Dennis v. Great Am,

e

—
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Ins. Co, 503 P.2d 1114 (Wash.App. 1972), a Washingtopedps Court was asked to decide
whether a husband could recover for his witéath under his auto insunce policy. The policy

specified that “Named Insured” meant the indual named in the declarations (the husband

and also included his spouse. However, the emtoent related to death and disability proviged

that, “[w]ith respect to the insurance for deatdemnity and total dability, the unqualified
word ‘insured’ means the person or persons so designated for each such coverage in the
schedule.”ld. at 1115. Only the husband wlesed in the scheduldd. Finally, the
endorsement provided that “[nJonéthe insuring agreements,axsions or conditions of the
policy shall apply to the insura@@fforded by this endorsemeantcept the condiins ‘Notice of
Accident,” ‘Action Against Company (Mechl Payments),” ‘Changes,’ ‘Assignment,’

‘Cancelation’ and ‘Declarations.”ld. The Declarations section specified “The Named Insur

shall be as stated in the policy, if an individoaif husband and wife who are residents of the

same household; otherwise for the purposeasddiDeclarations the Named Insured is _ "
Nothing was inserted into the blankl. TheDenniscourt determined that the endorsement \

ambiguous and construed the policy in favor efititsured, providing insunae for the death of

the wife. Id.
In the case at bar, asennis,there is a discrepancy between the policy and an
endorsement. The endorsement at issue héne i&dditional Insured endorsement. Dkt. #14

Ex. 12 at 176. The policy, standing alone, pted insurance for Davis under the blanket
endorsement provision for those with whora ttfamed Insured was contracted to provide
insurance. Dkt. #14, Ex. 12 at 150. Howeveg,eéhdorsement purports to alter the meaning
“Named Insured” such that Davis is ramger entitled to insuree. Contrary tennis,

however, the endorsement at issue does noairotfite internal condisncies of that ilDennis

[1%)
o

vas

of
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(in which the endorsement provides insurance @miyhe husband, yet references declaratio
that provide insurance for the wife also). Twmurt does not find the endorsement to rise to
level of ambiguity that was found Dennis. See also Nichols v. CNA Ins. Companig8 P.2d
594, 596 - 597 (Wash.App. 1990) (finding ambiguity in auto insurance policy where
endorsement that increased cost of covepagported to diminisiscope of coverage).
Therefore, there is no basis to constrieedbntract differently than it was written.
Nonetheless, the Court declines to gamhmary judgment on this issue in favor of
American States. This is because there grafgiant questions of material fact concerning
whether the endorsement reflected mutual intent of the parties upon formation. As such,
there may be a basis for reformation of the cont@ptovide for the pads’ actual intent. A
trial court may use its equitable power to ref@montract where there is clear, cogent and
convincing evidence of a mutual mistake amdglateral mistake toge¢hn with inequitable

conduct. Wilhelm v. Beyersdarb99 P.2d 54, 59 (Wash.App. Div. 3,200@ee also Wash. Mu

Savings Bank v. Hedreg®86 P.2d 1121 (Wash. 1994)Mutual mistake occurs if the intention

of the parties is identical at the time of thensaction and the writingxecuted by them does n
express that intentionWilhelm 999 P.2d 54. In order to refomcontract on this basis, a col
must find not only that a mistakeshaccurred, but also that the mistake concerns a materia
Simonson v. Fendelb75 P.2d 1218, 1221 (Wash.1984) (citifgAm.Jur.2dContracts8 143
(1964)). The test of materiality is whether tomtract would have been entered into had the|
parties been aware of the mistakd. Finally, “[t]he rules of lawgoverning the reformation of
written agreements are applicable to themaftion of an insurance policy. An insurance

contract is no different from any other contraghen the rules of law governing the reformati

the

—+
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fact.
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of written agreements are to be applied to Rdcky Mountain Fire & Cas. Co. v. Rp885
P.2d 45, 49 (Wash. 1963).

Rocky Mountairfound that it was the intention tife parties to an auto insurance
contract that the policy cover both father aladighter as if they were Named Insurelds.

However, the policy was written such thag ghaughter was only an Additional Insurdd. As

such, the insurance company refused to coveddhighter after she traded in her car for another

and her husband was involved in an acciddnte driving her car with her permissidia. The
Washington Supreme Court upheld thal court’s reformation of th contract to conform to th
parties’ intent such thahe daughter would be a Namiedured under the policy and the
insurance would extend teer husband’s accidenld.

Similarly, Expert Drywall, Inc. v. Brairheld that a general coattor did not violate the
contractor registration act, R{C18.27, by failing to register as a corporation after his busing
was incorporated and the contractor ceastdgas a sole proprietorship. 564 P.2d 529 (W4
App. 1997). Atissue, in part, were insuranceusoents that listed the Named Insured as “L4
Ollas doing business as Ollas Counstion Company Incorporatedld. at 806. The Court held
that the insurance company “had to hiemewn that Ollas incorporated his business,’and
that “to the extent that there was ambiguaityerror on the insura&e certificate or bond
concerning the name of the legal entity covered thereby, these documents were subject t
reformed to show the corporationtas true bonded and insured entitig” at 808.

In yet another case, tMgashington Supreme Counréld that an insurance contract waj
subject to reformation and enforcement whemaarance agent inadvertently listed the hush
as the owner of the insured property whemas actually the wifevho was the ownerGaskill v.

Northern Assurance Cal32 P. 643, 646 (Wash. 1913). There, the court held, “It was clea|

11°]
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the intention of the Amicks on the one hanat] af the insurance company on the other, to
insure this particular building by a valid anehdling insurance. ... Since the mistake occurre
through no fraud, wrong, or misrepresentation orptré of the Amicks, the contract should b
reformed to speak the mutual intentmirthe parties and so enforced.”.

Turning to the case before us, it apgeaanlikely that eitheparty intended the
endorsement to substantively alter Day’s insaegpolicy such that both Day and Davis were
longer covered by the policy. The endorsementdhahged the name of the Named Insured
so by causing changes to the Declarations page of the insurance policy. The Declaration

a form document. There are several form hegslin small typeface, followed by information

e

no
did

S page is

specific to the insured’s policy, wten in larger typeface. Dk#13, Ex. 12 at 134. For example,

the first form heading is “Named Insured andilivig Address.” The policy-specific informatig

that follows is:

ARLO DAY

DBA ISLAND CONSTRUCTION

7176 NE HIDDEN R.

BAONBRIDGE [sic] ISLAND, WA 98110

Id. The policy also includes an endorsementedapril 21, 2006. The endorsement providg

THE CHANGE IN YOUR POLICY RESULTS IN NO CHANGE IN PREMIUM.
AMENDING NAMED INSURED AND ENTITY.

THE FOLLOWING HAS BEEN DELETED

NAMED # 1 ARLODAY
INSUREDS:

THE FOLLOWING HAS BEEN CHANGED

# 2 ISLANDCONSTRUCTIQ[sic] 1, INC.

Id. The endorsement literally altered the firsbtines of the “Named Insured and Mailing
Address” portion of the declaratis page of the policy: The fiine (“Arlo Day”) was deleted.

The second line (“dba Island Construction”) waanged to “Island Constructio 1, Inc.”

n
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By agreeing to the endorsement, Day and American States may have intended, as
American States suggests, to ®aa substantive change to gmdicy such that “the policy was
no longer Day’s policy; it was Island Constructibe policy.” Dkt. # 12 at 6. However, it is
highly plausible that the parti@stended a mere clerical amendment to the insurance policy
did not intend that the amendment would affeetscope of the coverage provided for under
policy, which included coverage fdravis. After all, the amendment did not trigger any chai
in premium. The policy number remained the saere is no evidence that American Statg
performed any investigation intbe risk profile of Island @nstruction 1 Inc. to determine
whether a change in premium would be warrantBoe Court is skeptical that American Statg
would have intended such a broad changeearstiope of coverage by way of such a cursory
endorsement. For example, could Arlo Day’s@ohave been transferred to a completely
different contracting entity with which Day ¢hao connection simply by way of an endorsem
changing the Named Insured to, for exden ACME Construction Co.?

Finally, Day specifically requested that Dawie added to his policy as additionally

and

the

nge

bS

ent

insured. Dkt. #25, Ex. EE. It is not clear why émican States never complied with this requiest.

Had Davis been specifically added to the scheedbdavis’ coverage would have remained eved
after Day changed the entity name listed as Named Insured. Thus, even if American Sta
not intend to continue covering Day’s spl®prietorship folloving the endorsement,
reformation may be warranted on the basigrofateral mistake coupled with inequitable
conduct. See Wilhelm999 P.2d at 59.

As for Day’s intent at the time of requesjithe endorsement be made, the Court find
even more unlikely that Day intended to ceaseringthis sole proprietorship and Davis in fa

of his newly-incorporated, yet-unlicensed cogierentity. Day paid premium of $989 for his

N

tes did

S it

or
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insurance policy. At the time, he was under caxttto build three madences for Davis —a
project for which he was exposed to significantiligband likely would have wanted insurang
Moreover, he was required by law to carry insurari®eeRCW 18.27.050. With respect to
Davis, Day agreed to provide fda with insurance. He askéiks insurance agent to add Davi
as additionally insured. Dkt. #24, Ex. EE. ptevided Davis with a certificate of insurance
demonstrating that Davis wasfarct covered undehis policy.

There is, in sum, ample reason to belithat the endorsement — which eliminated
insurance for Day dba Island Construction and, ligreston, for Davis as an Additional Insure
— did not reflect the interdf the parties at the tinte endorsement was madgee, e.g.Jacob'’s
Meadow Owners Ass'n v. Plated4 Il, LLC, 162 P.3d 1153, 1167 (Wash.App. 2007) (holdin
that an insurance company could be subjestibif it refused to pvide coverage simply
because the entity name differed from thathenpolicy, and the principal officer did business
under several different, related names). &ahernative, there mahave been unilateral
mistake, coupled with inequitable contloa the part of American State®/ilhelm v.
Beyersdorf999 P.2d 54, 59. Because there are genssues of materidhct regarding the
parties’ intent when the endorsement wade and the reasons why Davis was never
specifically added to Day'’s insance policy, the Court cannot decide as a matter of law wh¢
Davis is an Additionalnsured under the policy.

C. On-going Operations Exclusion
Notwithstanding the above, even if Davisrer@an Additional Insured under the policy,

the policy does not cover the Johnston claifirhe policy limits coverage for the Additional

2 Having so held, and because of the Cotmisling below regarding Davis’s coverage as af
Additional Insured, the Court decdéis to address the related issfi@hether the Certificates of]
Insurance, specifically, estopped American&tdtom claiming that Davis was not covered
under the policy.

e.
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Insured to the Named Insurea’sgoing operations and excludeserage for liability arising
once work is completed. The Additional Insured endorsement provides:
[5] Any person or organization shown the Schedule or for whom you are
required by written contractagreement or permit tprovide insurance is an

insured, subject to the follving additional provisions:

b. The person or organization added as an insured by this endorsement is a
insured only to the extent you are held liable due to:

(2) your ongoing operation®r that insuredwhether the work is performed by
you or for you;

d. This insurance does not apply to “bodryury” or “property damage” included
within the “products-completed” operations hazard.

e. A person’s or organization’s statusasinsured under this endorsement ends
when your operations for that insured are completed.

Dkt. #14, Ex. 12 at 176. Under the policy, “products-completed operations hazard™:

a. Includes all “bodily injury” and “mperty damage” occurring away from
premises you own or rent and arising out of your product or your work except:

(2) work that has not yet been completed or abandoned. However, “your
work” will be deemed completed ahe earliest of the following:

(@) when all of the work callefor in your contract has been
completed.

(b) when all of thework to be done at the jobsite has been
completed if your contract callsrfavork at more than one jobsite.
(c) when that part of the work doa¢ a jobsite has been put to its
intended use by any person omanization other than another
contractor or subcontractoworking on the same project.

Work that may need service, maintenaram@yection, repair oreplacement, but
which is otherwise complete, will be treated as completed.

Dkt. #14, Ex. 12 at 156.

American States argues that the policy langudggly limits coverage for an Addition
Insured to property damage thlatcurs while the Named Insuredsidll working on the project.
American States points to three exclusitmsupport its conchion: (1) the “ongoing

operations” exclusion, (2) the fpducts-completed operationaZard”, and (3) exclusion for

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT - 14
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coverage of an Additional Insured once Memed Insured’s operations for the Additional

Insured are completed. Since the Johnston cagse well after Day completed his work on the

Johnston residence, American States arguessxano longer covered for Day’s work.

Davis argues that the various exclusions gmgclude coverage for damage that occurs

once the Named Insured completes the projStice the property damage at issue was caused

during Day’s ongoing operations in improperly albhg the Johnstons’ windows, the fact that

the damage was only discovered after Day ¢t@mpleted his work is irrelevant.

First, the language of the Additional Insured endorsement compels the interpretatipn

advanced here by American States: if Davis was an Additional Insured, he was only cove

the extent that Day was engaged in ongoing oeraitat the Glade, ar@havis’s coverage ended

when Day’s work was completed. The languagtefcontract compels this conclusion. Dayi

points to no language that would suggas more nuanced interpretation.
Second, a Washington appellate court recastiyed a strong endorsement of the
position advanced here by American Stateéee Hartford Ins. Co. v. Ohio Cas. Ins. Ci89

P.3d 195, 201 - 202 (Wash.App. 2008). Heatford court was presented with the issue of

red to

S

whether an “ongoing operations” exclusion for an Additional Insured precluded coverage where

damage that occurred during the sub-contract@ork was discovered once the work had beg¢
completed. In holding that the latdiscovered damage was not covetddrtford adopted a
California decision that detailgte history of suclexclusions in insurance contracts:

Pardee[Construction Co. v. Insurance Co. of the W@&&t, Cal.App.4th 1340,
1359-61, 92 Cal.Rptr.2d 443 (2000)] discissghe evolution of language in
standard insurance forms for Additionasured endorsements in commercial
general liability coverage. The hisyoof these forms as set forth Pardee
suggests that when such coverage is limited by the phrase “your ongoing
operations,” the endorsement evinces iatent to provide coverage to the
Additional Insured only for liability that &es while the work is still in progress.

An example of such liability would bé&a course of construction work site
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accident involving bodily injury or property damag@ardee,77 Cal.App.4th at
1360, 92 Cal.Rptr.2d 443Without such clearly limiting language, the
coverage could be interpreted as extending to completed operationBhis
would allow a contractor who is an Additional Insured to be indemnified for
damages arising from a subcontractor's work even if it is not discovered for
years.Pardeerecognizes that contractors whave insisted upon being named as
Additional Insureds will reasonably expdotbe covered for the same completed
operations as their subcontdtars. “Mindful such litigation is typically complex
and expensive, it is reasonable to cadel the key motivation in procuring an
Additional Insured endorsement is to offdet cost of defending lawsuits where a
general contractor's liability is claimed to be derivatiatdee,77 Cal.App.4th

at 1361, 92 Cal.Rptr.2d 443he court concludes that to avoid such broad
coverage for an Additional Insured,the insurer must draft and incorporate

an express coverage limitation in te policy and endorsement language. The
“ongoing operations” term is such a limitation. See also Weitz Co., LLC v.
Mid-Century Insurance. Col81 P.3d 309 (Colo.App.2007).

We find the discussion iRardeepersuasive.

Hartford Ins.,189 P.3d at 201 — 202 (emphasis added).

The reasoning dflartford andPardeeis exceedingly persuasive to this Court as well,
See also Mountain Fuel Supply v. Reliance Ins, @38 F.2d 882, 887 n.7 (10th Cir. 1991)
(holding that if Plaintiff had been an Additional Insured, it védblo&ve had to show that “the
water tank was not yet being uded its intended purpose; that it was not completed” in ordg
recover from the insuranceropany because the “Additional Insured endorsement contains
completed operations clause under which coverage for the Additional Insured ends once
Named Insured completes work on the covered #@athit is used for its intended purpose.”)
The Court is convinced that, if this issueravbefore the Washington Supreme Court, its
decision would be consistent wittartford.

Davis’s argument in the face of thismig precedent is essentially that aytford
stands for the proposition that only damagestag out of” the Named Insured’s work while o
the property is covered and @Juilon Enterprises LLC v. Great Am. Alliance Ins. C32

P.3d 758 (2006) holds that “arising out of” reqgeimmly a causal connémh between the harm

br to

the

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT - 16



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

and event creating liabilitergodamage that has a causal ceetion to the Named Insured’s
work while on the property is covered. Unforttetg, this logic does ridold water: Davis’s
interpretation oHartford clearly contrasts with th@ecision actually reached khartford. Davis
also relies orsruol Constr. Co., Inc. v. Insurance Co. of North Amersx2d P.2d 427
(Wash.App. 1974) for the proptien that a developer is engtll to insurance coverage where
property damage occurs during the policy peliaticontinues to cause damage long after.
Gruol, however, is inapplicable becausder alia, it does not contain the “ongoing operation
exclusion at issue in the case at bar.

The Court thus determines as a matter ofttzav Davis would not quidy for coverage if
he were an Additional Insured on the pglicAccordingly, the Court GRANTS summary
judgment to American States and DENIES sumnuaalgment to Davis on Davis’s first cause
action for declaratory judgment and secoadse of action for breach of contract.

D. Bad Faith & CPA Violations

Davis’s bad faith claim is based on “Americatates’ failure to investigate Davis’s
claim, its unreasonable disregard for the certiicdtinsurance, and its refusal to provide Da
with a copy of the Policy.” Dkt. #24 at 9. Tcepail on a bad faith claim, Davis must show fq

elements: (1) duty, (2) breach of duty, (3) proximate cause, and (4) danssgiéis.v. Safeco

Ins. Co.,78 P.3d 1274 (2003). American States argl@sit had no duty to Davis because he

was not an insured. However, if Davis wasreured, American States had a duty “to exerc
ordinary and reasonable care in transadbngjness” with him. Thomas v. Harrfi&ashington
Insurance Lawg 2.2 (2d ed. 2006) (citinglurray v. Mossmar355 P.2d 985 (1960)).
Nonetheless, an insurer is entitled to sumnuaadlgment if reasonable minds could not disagr
that denial of coverage wdased on reasonable groun8snith v. Safeco Ins. C@.8 P.3d

1274, 1277 (Wash. 2003).
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The Court has already held that deniatoverage based on the “ongoing operations”
provision of the Additional Inged endorsement was warranted and consistent with the lan
of the contract. Since American States carhltlily ascertain that Davis was no longer cove
as an Additional Insured by reviewing the laage of the endorsement and determining that
Day’s work on the site had been completed, the Court holds that reasonable minds could
disagree that the investigatiperformed by AmericaBtates with respect to Davis’ claim was
reasonable.

Further, while failure to provide all relevant policy provisaf an insurance policy to

guage

red

not

an insured constitutes an unfair trade pracieeRCW 48.30.010, Davis produces no evidence

that American States failed to provide it wikie relevant provisions. Rather, the evidence
shows that American States s&avis all of the relevant prasions in the course of its
correspondence with Davis regamlicoverage. The statute doex require that the entire
policy be sent to the insured. RCW 48.30.010addition, Day did not permit American Statg
to disclose the policy to Davis. Dkt. #18, Ex. Q/here the statute onhgquires disclosure of
relevant provisions, and the Named Insuredsdus permit disclosuref the entire policy,

reasonable minds could not disagithat providing only the relevaprovisions to a claimant

who may or may not be an additional insunexs reasonable. Accordingly, the Court GRANT

summary judgment to American States and DENIES summary judgment to Davis on DaVv
fourth cause of action for bad faith.

Since the Court has determined that Amerigtates did not fail to perform a reasonal
investigation prior to deal of coverage and did not fail tosdiose all relevant policy provisior
American States did not engagean unfair trade practicessSeeWAC 284-30-330; WAC 284-

30-350. Therefore, American States did notate the CPA. The Court GRANTS summary

iS’s
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judgment to American States and DENIES sumnpadlgment to Davis on Davis’s third causs
action for violation of the CPA.
E. Attorneys Fees
Davis is not entitled to attoeys fees because, as the Court determined above, it wa
entitled to coverage under tledand Construction policySee Cary v. Allstate Ins. C822 P.2d
1335 (1996).
V. CONCLUSION
Having reviewed the relevant pleadings, thelaations and exhibits attached thereto
and the remainder of the recorde Gourt hereby finds and ORDERS:
(1) American States’ Motion for Sunamy Judgment (Dkt. #12) is GRANTED.
(2) Davis’s Motion for Summaryudgment (Dkt. #17) is DENIED.
(3) All of Davis’s chims are hereby dismissed.

(4) The Clerk is directed to forward apy of this Order tolacounsel of record.

Dated February 28, 2011.

(B

RICARDO S. MARTINEZ
UNITED STATES DISTRICT JUDGE
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