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s, One Message et al v. Clements, et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
MANY CULTURES, ONE MESSAGE, et al,
No. 3:10-cv-05253-KLS
Plaintiffs,
V. ORDER DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT
JIM CLEMENTS, et al, AND GRANTING SUMMARY
JUDGMENT FOR DEFENDANTS
Defendants.

This matter comes before the Court onmgiffs’ motion for summary judgment pursual
to Federal Rule of Civil Procedure (“Fed. Rv@d®.”) 56. The parties have consented to havq
this matter heard by the undensed Magistrate Judge pursugm®8 U.S.C. § 636(c), Fed. R.
Civ. P. 73 and Local Rule MJR 13. After hagireviewed plaintiffs’ motion for summary
judgment, defendants’ responsedhat motion, plaintiffs’ reply thereto and the remaining recg
— including the parties’ supplemental briefing regarding standing — the Court finds that pla
motion for summary judgment shdube denied, and that summgudgment should be granted
in favor of defendants.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs’ have brought this civil rightsction pursuant to 42.S.C. § 1983, alleging

RCW 42.17.200 (the section of Wastton’s campaign financeplbbying and public disclosure
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laws, RCW Chapter 42.17, dealing with “gnasggs lobbying”) and RCW2.17.160 (the sectior
of RCW Chapter 42.17 setting forth certain exemptions frommhivigton’s lobbying registratior
and reporting requirements) and regulationsadday the Washington State Public Disclosure
Commission (“PDC”) implementing and enforcirigpse provisions, are unconstitutional on th
face and as applied to plaintiffSpecifically, plaintiffs allege tit the above statutory provisior]
and regulations: (1) violate the First Amendmegiit of anonymous political and free speech
the right of association, the rigtat petition the government, ancethght against prior restraint;
(2) that they are overbroad awoid for vagueness; and (3) thaeyhviolate the Equal Protectior
Clause of the Fourteenth Amendment. Plaintésksrelief in the form of a declaratory order,
well as both a preliminary and a permanent injunction.

l. Washington’s Public Disclosure Laws

Initiative 276 was “overwhelmingly approvetly Washington voters in 1972, receiving
72% of the vote. ECF #22, Exhibit The History and Intent of Initiative 27Bavid Cuillier,
David Dean and Dr. Susan Dente Rossyed May 4, 2004, and updated August 24, 2004),
1, 4. The Initiative also gathered “a far greater number of sigrsatiian it needed to be place
on the ballot.” ECF #25-2, Exhibit 1, DeclarationJolene Unsold, p. 4. It “required disclosur
of campaign contributions and expendituresbiobg expenditures, anddipersonal affairs of
various officials.” ECF #25-2, Exhibit 1, p. 2; s@isoECF #22, Exhibit 1, p. 1. Initiative 276
led to what eventually became RCW Chagt2.17, Washington’s campaign finance, lobbying
and public disclosure laws. SEEF #22, Exhibit 1, p. 1. It also created the PDC to enforce

those laws. ECF #25-2, Exhibit 1, p. 2; Votdfducation Committee v. Washington State Pul

Disclosure Commissiqri61 Wn.2d 470, 479 (2007).

“[T]he genesis of Initiative76 occurred not just becausecofhcerns about disclosure g
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money raised and spent on candidate campaighgablic records disclosure, but also a strong

interest by the public in thestilosure of money raised aspent on legislative lobbying and
ballot measure campaigns to enlagislation.” ECF #25-2, Exhibit 1, p. 3. “The overall thrus
of Initiative 276 “was the people’sght to know, and to enable ciizs to ‘follow the money’ in
all sorts of campaigns” in Washington. I@he paragraph that began the statement for Initiat
276 read as follows:

Our whole concept of democracy is based on an informed and involved

citizenry. Trust and confidence in govermtad institutions is at an all time

low. High on the list of causes ofigltitizen distrust are secrecy in

government and the influence of private money on governmental decision

making. Initiative 276 brings all this ourto the open for citizens and voters

to judge for themselves.

ECF #22, Exhibit 1, p. 2.

The official declaration gbolicy contained in RCW Chégr 42.17 expressly states in
relevant part as well that it is “the pubpolicy of the State of W&hington” that “lobbying
contributions and expenditures be fully disclosethtopublic and that secrecy is to be avoide
and that “the public’s right to know of . . . lobbgi. . . far outweighs amyght that that these
matters remain secret andvaite.” RCW 42.17.010(1),10). The declaration of policy goes on
to state again in relevant part that:

The provisions of [RCW Chapter 42.1sHjall be liberally construed to

promote complete disclosure of alfonmation respecting . . . lobbying . . .

and full access to public records asssure continuing public confidence of

fairness of elections and governmental psses, and so as to assure that the

public interest will be fully protected. . . .

RCW 42.17.010. However, “[ijn promoting such cdetp disclosure,” the declaration of polic
further provides that RCW Chapter 42.17:
... [S]hall be enforced so as to insure that the information disclosed will not

be misused for arbitrary and capriciouspgmses and to insure that all persons
reporting under [RCW Chapter 42.17] will be protected from harassment and
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unfounded allegations based on inforratihey have freely disclosed.

Specifically with respect to “grass redbbbying,” RCW 42.17.200 provides in relevan
part that:

Any person who has made expenditures rapbrted by a registered lobbyist
... or by a candidate or politicebmmittee . . . exceeding *five hundred
dollars in the aggregate within atiyee-month period or exceeding *two
hundred dollars in the aggregawithin any one-month periBtiin presenting
a program addressed to the public, a wrdml portion of which is intended,
designed, or calculated primarily to iménce legislation shall be required to
register and report, asqgwided in subsection (2) tiis section, as a sponsor
of a grass roots lobbying campaign.

RCW 42.17.200(1). The term “le¢pasion” is defined to mean:

.. . [B]ills, resolutions, motions, améments, nominations, and other matters
pending or proposed in either house @& $itate legislatur@nd includes any
other matter that may be the subjetaction by either house or any
committee of the legislature and all bills and resolutions that, having passed
both houses, are pending approval by the governor.

RCW 42.17.020(30). In regard tegistration and reportingquirements, RCW 42.17.200(2)

MThese are not the current expenditure amounts. As explained by Doug Ellis, the current Interim Executive
of the PDC:

The legislature amended [RCW 42.17.200] in 1985 and 1990, and recodified it in 2010e. . . Th
asterisks in the statute refer to the [PDC’s] authority to adjust [the expenditure] amounts for
inflation per RCW 42.17.370. The . .. current [expenditure amounts are $1,0008nd $5
respectively, and] were established by the [PDC] and have been confirmed by the [Washington
State L]egislature in the [2010] recodification. RCW 42.17.370(11) empowers, but does not
require, the [PDC] to revise at least once eveny fiears but no more often than every two years,
the[se expenditure amounts] ... The [PDC] itself last adjusted the[se amounts] in 1985. Then, in
2010, the legislature considered [RCW 42.17.200], recodified it at RCW 42.17A.640 effective
January 1, 2012, and retained the current [expenditure amounts] as follows:

(1) Any person who has made expenditures, not reported by a registered lobbyist
under RCW 42.17A.615 or by a candidate or political committee under RCW
42.17A.225 or 4A.7A.235, exceedm*one thousand dollaia the aggregate

within any three-month period or @eding *five hundré dollars in the

aggregate within anone-month period in presenting a program to the public, a
substantial portion of which is intended, designed, or calculated primarily to
influence legislation shall register and report, as provided in subsection (2) of
this section, as a sponsoranfrass roots lobbying campaign.

ECF #25, Declaration of Doug Ellis, 1 35.
ORDER -4
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provides in relevant part:

... Within thirty days after becong a sponsor of grass roots lobbying
campaign, the sponsor shall registeribgd with the commission a registration
statement, in such detail as t@mmission shall presbe, showing:

(a) The sponsor’'s name, address, andhless or occupation, and, if the sponsor
is not an individual, the names, addressend titles of the controlling persons
responsible for managing the sponsor’s affairs;

(b) The names, addresses, and busiaesscupation of all persons organizing
and managing the campaign, or hiredgsist the campaign,gtuding any public
relations or advertising firms parti@png in the campaign, and the terms of
compensation for all such persons;

(c) The names and addresses of eactoparsntributing twentfive dollars or
more to the campaign, and thggregate amount contributed;

(d) The purpose of the campaign, includihg specific legislation, rules, rates,
standards, or proposals that are the subjettemaf the campaign;

(e) The totals of all expenditures maatencurred to daten behalf of the
campaign, which totals shall be segregadccording to financial category,
including but not limited to the followingAdvertising, segregated by media, and
in the case of large expenditures asvided by rule of the [PDC]), by outlet;
contributions; entertainment, including food and refreshments; office expenses
including rent and the salaries and wageisl for staff and secretarial assistance,
or the proportionate amount thergxafid or incurred for lobbying campaign
activities; consultants; amtinting and mailing expenses.

Other reporting requirements apply as well:

(3) Every sponsor who has registered unldersection shallite monthly reports
with the [PDC], which reports shall b#efd by the tenth day of the month for the
activity during the preceding month. §heports shall update the information
contained in the sponsor's registraticatestnent and in prior reports and shall
show contributions received and totafexpenditures made during the month, in
the same manner as providedifothe registration statement.

(4) When the campaign has been ternadathe sponsor shall file a notice of
termination with the final monthly reposthich notice shall statthe totals of all
contributions and expenditures madebehalf of the campaign, in the same
manner as provided for in the registration statement.

RCW 42.17.200. On the other hand, certain peraomsnade exempt from the registration an
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reporting requirements of RCW 42.17.200. Thesegpsréiclude — with certain exceptions ng
relevant here — the following:

(1) Persons who limit their lobbying adties to appearing before public
sessions of committees of the legislaturepublic hearings of state agencies;

(2) Activities by lobbyists or other pgons whose participation has been
solicited by an agency . . . ;

(3) News or feature reporting actigis and editorial comment by working
members of the press, radio, or tetémn and the publicain or dissemination
thereof by a newspaper, book publishiegularly published periodical, radio
station, or television station;

(4) Persons who lobby without compensator other consideration for acting
as a lobbyist: PROVIDED, Such person makes no expenditure for or on
behalf of any member of the legislatureetected official or public officer or
employee of the state of Washingtorcamnection with such lobbying. 2,

(5) Persons who restrictah lobbying activities to no nte than four days or
parts thereof during any three-momriod and whose total expenditures
during such three-month period for or loehalf of any one or more members
of the legislature or state elected offis or public officers or employees of
the state of Washington in connecativith such lobbying do not exceed
twenty-five dollars . .=:

(6) The governor;

(7) The lieutenant governor;

(8) . . . members of the legislature;

(9) . . . persons employed by the legiste for the purpose of aiding in the

preparation or enactment of legista or the performance of legislative
duties;

2 This subsection further explains: “The exemption contained in this subsection is intendedittanencourage
citizens of this state to lobby any legislator, publicaidfi or state agency withourtcurring any registration or
reporting obligation provided they do not exceed the limits stated above. Aoy peresmpt under this subsection
(4) may at his or her option register and report under [RCW Chapter 42.17].” RCW16D(%7}.

3 This subsection continues: “PROVIDED, That the [PDC] shall promulgate regulations te migaiosure by
persons exempt under this subsection or their empayezntities which sponsor or coordinate the lobbying
activities of such persons if it determines that such regukatire necessary to prevenistration of the purposes g
[RCW Chapter 42.17]. Any person exempt under this subsection (5) may at his or heregsitem and report
under [RCW Chapter 42.17].” RCW 42.17.160(5)
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(10) Elected officials, and officeend employees of any agency reporting
[with respect to legislative and lobbying activities].

RCW 42.17.160.

RCW Chapter 42.17 also contains penaltiesdidure to comply with the requisite
registration and reporting requirements. &oample, RCW 42.17.390 provele relevant part
that:

(2) If any lobbyist or spnsor of any grass roots lobbying campaign violates

any of the provisions of [RCW Chapt#2.17], his or her registration may be

revoked or suspended and he or she may be enjoined from receiving

compensation or making expenditures for lobbying . . .

(3) Any person who violates any ofetiprovisions of RCW Chapter 42.17]

may be subject to a civil penalty bt more than ten thousand dollars for

each such violation. . . . .

(4) Any person who fails to file a predy completed statement or report

within the time requiretty [RCW Chapter 42.17] mdye subject to a civil

penalty of ten dollars per day for eaddny each such delinquency continues.

(5) Any person who fails to report a cohtition or expenditte as required by

[RCW Chapter 42.17] may be subjecttaivil penalty equivalent to the

amount not reported as required.

(6) The court may enjoin any personpi@vent the doing of any act herein
prohibited, or to compel the performance of any act required herein.

The PDC itself may issue an order requiramy person who violates RCW Chapter 42.17 “to
cease and desist from the activity that constitiked violation and in addition, or alternatively]
may impose one or more of the remegiesvided in RCW 42.17.390] through (5).” RCW
42.17.395(4). On the other hand, “[n]o individpahalty assessed by the [PDC] may exceed
$1,700, and “in any case where multiple violatioresiavolved in a single complaint . . . , the
maximum aggregate penalty may not exceed” $4,200. Id.

Washington’s Attorney General and otherestgirosecuting authorities” also “may brin
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civil actions in the name of the state folyaappropriate civil remedy, including but not limited
to the special remedies providedRCW 42.17.390.” RCW 42.17.400(1Ynder certain
circumstances, a citizen of Wastton may bring a private causeauftion for failure to comply
with RCW Chapter 42.17. SE&CW 42.17.400(4). Penas for violations that may be assess
under this statutory provan include the following:

In any action brought undéhis section, the court maward to the state all

costs of investigation and trial, including a reasonable attorney’s fee to be

fixed by the court. If the violation i®und to have been intentional, the

amount of the judgment, which shall this purpose include the costs, may

be trebled as punitive damages. . . .

RCW 42.17.400(5).

[l The Public Disclosure Commission

As noted above, the PDC “was createwtigh the passage of Initiative 276 in 1972,”

which was made “effective in 1973” and “codifisdRCW Chapter 42.17,” and which “the PDC

implements and enforces.” ECF #25, 1 5. According to Doug Ellis, the PDC’s current Inte
Executive Director, “[p]roviding information to ¢hpublic is a core mission of the PDC,” as “it
enables the public to ‘follow the moneyitivrespect to campgins and lobbying.” Idat § 10.
“All reports filed withthe PDC disclosing campaign, lobbyingdeother activities . . . are publig
records,” and “[tthe PDC makésis information available tthe public for inspection and
copying.” Id.at T at 10-11; sesoRCW 42.17.440 (providing thall statements and reports
filed under RCW Chapter 42.17 arelie treated as public records, and are to be made avail
for public inspection and copying). In atidn, in regard to such public access:

Before the mid-1990s, all reports weiled on paper. Members of the public,

and especially the media, would ask ®PDC to provide them copies of the

paper reports. Today, thousands of campaign finance and lobbying reports are

filed electronically and made availalda the PDC’s website . . . In addition,

paper reports filed by . . . lobbyists a@nned and typically made available
on the website within four hours méceipt by PDC staff and within 15
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minutes for electronically filed reports. . . .

... As a result, information from filereports is quicklhavailable online to
the voters and to the public. The puldan then use these reports to “follow
the money” in campaigns and lobbyiagd also conduct their own analysis.

ECF #25 at 1 at 11-12. Indeed, making suclrinédion available to # public electronically
was mandated by the Washingt®tate Legislature itself:

By February 1, 2000, the [PDC] shall ogera web site or contract for the

operation of a web site that allows acces®fiorts, copies of reports, or copies of
data and information submitted impits, filed with the [PDC] under RCW
42.17.040, 42.17.065, 42.17.080, 42.17.100, and 42.17.105. By January 1, 2001,
the web site shall allow access to repartgies of reports, aopies of data and
information submitted in reports, filed with the [PDC] under RCW 42.17.150,
42.17.170, 42.17.175, and 42.17.180. In addition, the [PDC] shall attempt to
make available via the web site other puibécords submitted to or generated by

the [PDC] that are required by [RCW Chap42.17] to be available for public

use or inspectiolf!

RCW 42.17.367; ECF #25,  15. The legfiste also has “directed th#ing of reports with the
PDC be made available through an electronic méansg, that “the PDC shall make available
electronic copy of . . . reporting forms at no charge.” ECF #25, {1 1&6js#RCW 42.17.369;

RCW 42.17.3691.

With further respect to plib access, “information in lobbgg reports filed with the PDC

is available to the public” in the following ways:

e By Accessing the PDC Website.. . [A] person can view and copy
lobbying reports filed with the RD, including grassroots lobbying

* Further, “[t]he legislative finding from 1994 in the Code Reviser Notes after the codific&{REW 42.17.367]
in the Revised Code of Washington cites to Laws of Washington 1994, Chapter 40, Section 2, . . . states:

The legislature finds that government information is a strategic resource and needs to be managed
as such and that broad public access to ntyiwtes! public information and records must be
guaranteed. The legislature further finds that reengineering government processes along with
capitalizing on advancements made in digiahhology can build greatefficiencies in

government service delivery. The legislatungter finds that providig citizen electronic access

to presently available public documents will alloncreased citizen involvement in state policies

and empower citizens to participatestate policy decision making.

ECF #25, 1 15.
ORDER -9

AN




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

reports. There is no charge for accessing the website, or printing
documents from it.

e By Contacting the PDC by Telephone or Email. . . [A] person can
also request copies oftlbying reports to be mailed to them, or emailed to
them. Pursuant to [RCW 42.17.36ft]e PDC operates a toll-free
telephone number to assist in piding easier access to the PDC by the
public. . .. [The PDC’s] telephomaimbers and email address are posted
on [its] website.

e By Visiting [the PDC’s] Office. . .. [A] person can visit the PDC’s sole

office location in downtown Olympiana ask for a copy of any filed form,

and [the PDC] will provide it at [itdront desk. [The PDC’s] street

address is posted on [its] websif@he PDC] also make a computer

terminal and printer available to thalgic in [its] front lobby, so a person

can search for and print reportsobdher information available on [its]

website. . . .
ECF #25, § 21. In addition, the filef a report who contacts the EDcan receive both “formal
and informal assistance” provided either “by®Btaff], including via tephone and e-mail,] or,
depending upon the question, by” the PDC itselfatd] 24. Training provided by the PDC “is
also available.” Id.If “PDC staff are unable to answeiquestion or the angwis not readily
available on the [PDC’s] website, and the perswuiring seeks direction from the [PDC],” thg
person also may submit “an informal advisopmion request, a formal declaratory order
request . . ., a formal request for guidance thrasgance of an interpreé\statement . . . , or

formal rulemaking petition.” Idat 1 25; sealsoRCW 34.05.230(1), 34.05.240, 34.05.330;

WAC 390-12-250, 390-12-255. The PDC by statuse ahay “respond on a case-by-case bag

to ‘modification requests’™ seeking “a modification or suspension of the reporting requirements.”

Ellis Declaration, 1 26; se@soRCW 42.17.370(10).

® Pursuant to RCW 42.17.370(1@)e PDC is authorized to:

After hearing, by order approved and ratifleda majority of the membership of

the [PDC], suspend or modify any of th@eoeting requirements... in a particular

case if it finds that litetaapplication of [RCW Chager 42.17] works a manifestly
ORDER - 10
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To register and report as a grassroots lobbying campaignosparig/o-page form (the
“L6 form”), which is available on the PDC’s website, must be filed with the PDCEES&e#25,
19 38-39. The following information isqeired to be disclosed on that form:

e The sponsor’'s name, address;

e Topics of legislation about whidhe campaign is conducted (including
bill, rule, rate, standard number if any);

e Principal officers;

e Who is organizing or managing the campaign (name, address, and
occupation or business, and terms of compensation);

e Expenditures made or incurred in the campaign (radio, TV, newspapers,
magazines, brochures, signs, prigtand mailing, consultants, public
relations, office expense, travel, saa, contributions, entertainment,
other expenses);

e Total expenditures; and

e Contributors giving more than $25.

Id. at 1 40. The L6 form also “provides ingttions on who should file, the filing deadline,
where to file (including [thelPDC address), and the PDC’s f#iene numbers|,] including [its]
toll-free number.” Idat § 41. Further, “guidance and instroes on how to file . . . the L6 form
.. . is also available on [the BIx] website,” as is additionaiformation concerning grass root
lobbying such as:

e Links to further resources for . . . filing requirements, manuals and
brochures, . . . electronic filing optis, and training schedules . . . ;

e Links to lobbying instruction manuals . . . ;

e A flow chart showing when a grasstedobbyist is required to file a
disclosure report . . . ;

e Information on the filing deadlines for grassroots lobbying . . . ; and

e How to contact the PDC by telephoneeanail, plus a description of the
agency'’s office hours . . .

unreasonable hardship and if it also fititkst the suspension or modification will
not frustrate the purposes[®CW Chapter 42.17]. . . .

However, “[a]ny suspension or modification shalldrgy to the extent necessary to substantia
relieve the hardship,” and the PDC “shall acstispend or modify any reporting requirements
only if it determines that facexist that are clear and convingiproof of the findings required
under this section.” Id.

ORDER - 11

%)

lly




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

Id. at  48. Links to RCW Chapter 42.17 and WAI@eT390 — which contain the rules issued
the PDC — are provided on the PB®ebsite as well, as are “a database of enforcement caj
involving various sections of RCW 42.17, . .sutanmary of the cases and outcomes” and sin
the year 2000, “a summary of cases invajvalleged violations of RCW 42.17.200.” Ith
addition, the PDC “issues declaratory orders upon request,” copies of‘arecivailable to the
public and filers on the PDC’s website,” as arensea copies of L6 forms that are filed with tf
PDC. 1d.at 11 51, 55, 58.

1. Plaintiffs Many Cultures, One Mesgaand Conservative Enthusiasts

Plaintiff Many Cultures, One Message (“MCOMilescribes itself as “an unincorporate
nonprofit volunteer assaation based in Seattle.” ECF #livil Rights Complaint,  16. It has
no “bylaws, articles of incorporationr any other governing documents.” &.y 28. MCOM is
not a candidate for political office or a politicammittee, and does nwiake any expenditures
on behalf of such candidates or coittees or any registered lobbyist. &t. 39. MCOM “does
not pay any registered lobbyistaet on its behalf,” nor does“gxpend money on behalf of any
state officials.” Id. MCOM also does not reimburse itmembers” for expenditures made in

regard to contacting state officials or legislatarsd] while MCOM itself is “not . . . compensat

® Plaintiffs state in their motion that the complaint “wasfied by representatives of each party” — Pat Murakam
for MCOM and Alfred Petermann for CE — and thus is being used by them “in lieu of affidavitsctaratitens.”

ECF #22, p. 5 n.3; sedsoECF #1, #1-2 and #1-3. “[A] verified comaint may serve as an affidavit for purposes
of summary judgmerit [1] it is based on personal knowledge #H@] it sets forth the requisite facts with

specificity.” California Pro-Life Council, Inc. v. Randolpb07 F.3d 1172, 1176 (9th Cir. 2007) (quoting Moran V.

Selig 447 F.3d 748, 760 n.16 (9th Cir. 2006)) (emphasis in origiaatigation on other grounds recognized by
Human Life of Washington, Inc. v. BrumsickttHuman Life"), 624 F.3d 990, 1013 (9th Cir. 2010); sds0
Human Life 624 F.3d at 1022 (noting that “[n]ot only” was “tb@mplaint [in that case] devoid of information fro
which [the Court of Appeals] could conclude that [R@Napter 42.17 was] unconstitutional as applied to [the
plaintiff],” but that it was “not clear fnm the record that the complaint was vexdfiby a[n] official[of the plaintiff]
with personal knowledge of the facts alleged therein.”); Schroeder v. McD&&ald3d 454, 460 (to be used as
opposing affidavit under Fed. R. Civ. P. 56, verified complaint must be based on personal knowledge ahd s¢
specific facts admissible in evidence). As defendants hatvebjected on the basis of lack of personal knowled
or factual specificity, plaintiffs’ complaint shall be treateda verified complaint for summary judgment purpose
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for its efforts,” it reimbursesits unpaid volunteers for expenditures made on MCOM's beha
Id. at 71 41-42.
MCOM is “dedicated to preserving thevdrse and vibrant ngihborhoods of Southeast

Seattle.” Id.at 110. More specifically, it was “formedtesist efforts by the City of Seattle to

use Washington’s Community Renewal Law (CRL) to. declare portions of Southeast Seattle a

‘Community Renewal Area,” which “would havewgin the City [of Seattle] the power to take

via eminent domain, private homes and business® iarea to transfer to private entities.” Id|

at 1 29. MCOM *“successfully mobilized public oppios to [the City of Seattle’s CRL efforts]
and the City halted itsfforts in 2007.” Idat 1 30. Those effortacluded distributing fliers,
organizing community meetings, contacting “City agencies,” and “otherwise informing citiZ
about how to oppose use of the CRL in Southeast Seattlat Jd31. Since “these efforts wer
directed largely at City offiails regarding a City proposalfidugh, MCOM “was not required t
register under” RCW 42.17.200. lak 1 32.

MCOM also states in relevant part as follawsegard to its prior efforts/activities:

33. In the 2010 session of the Wiagjton [State] Legislature,
legislators introduced bills to reforthe CRL and to prohibit eminent domain
for economic development.

34. Similar bills had been considered in the 2006, 2007, 2008, and
2009 sessions of the Legislatufénese bills did not pass.

35. In 2009, a bill promoting Transit Oriented Development (TOD)
was introduced in the Legislature.

36. MCOM was concerned thaOD would rely on use of the
CRL.

37. Prior to the 2010 Legislatigession, MCOM anticipated the
need to mobilize local residentsdabusiness owners to contact their
legislators and the Governor to (ilge reform of the CRL and eminent
domain laws, and (ii) to reject any TOD bill that did not foreclose reliance on
the CRL. MCOM anticipated that a susstul effort to promote its message
would require expenditures af least $1[,]J000 in three months if these bills
progressed.

38. The bills about which MCOM intended to mobilize grassroots
activism in the 2010 session of the Wagiton [State] Legislature died in
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their respective committees by January 27, 2010.
Id. at 19 33-38. With respect to future actest MCOM goes on to &te in relevant part:
40. MCOM anticipates communicagj with people who are not its

members regarding eminent domain abuse.
41. MCOM . . . will not be compensated for its efforts.

42. .. . Although MCOM members malso contact state officials
and legislators, they . . . will not be reimbursed for any expenditure related
thereto.

43. MCOM anticipates that [ligslation reforming the CRL and
implementing TOD will be considered by future sessions of the Legislature.

45 MCOM will seek to develop support for eminent domain
reform and against the implementatmirOD premised on a use of the CRL
in the coming months and duringetB011 Legislative session and beyond.

Id. at 1 40-43, 45.

Plaintiff Red State Pdics, d/b/a “ConservativEnthusiasts” (“CE”describes itself as a
“501(c)(3) nonprofit corporationdnd/or “volunteer organizatiomégistered “under the Interna
Revenue Code,” and is based in Seattleaitdy 11, 55. Itis tm by unpaid volunteers,” has
“no employees” and is “dedicated to educatingphblic about the benefits of lower taxes, les
regulation, and smaller government.” lth terms of past activitie€E states it “has advanced
its political goals by (1) speakingith elected officials; (2) estdishing a public website; and (3
hosting monthly meetings and speakers about public policy issueat™|&8. CE further state
it “has not spent $500 in the aggregate in argyrmonth or $1,000 in the aggregate in any thrg
months on presenting a program addressecetpublic, a substantiglortion of which was
intended, designed, or calculated primarily to infice legislation, as those terms are defined
RCW 42.17.020. Idat 1 56.

CE states it “anticipates . . . that in futgessions of the [Washiragt State] legislature,

legislators will seek to raise taxes, incieeasgulation, and grow the size of the State

government,” and “wants to take an active nalepposing these efforts, including urging its
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supporters to contact state oféils about these issues.” &t 56-57. Specifically with respe¢

to future activities:

59. As it grows, [CE] plans toka the following additional actions
to advance its goals: (1) establish acebonic contact system with interested
individuals; (2) encouragindividuals to send lettg® and e-mails to state
officials; (3) create a dabtase to leverage resouraed effectively manage its
contacts; (4) mobilize and educagemembers and the public about
legislation; (5) run advocacy adsdirect response tpolitical activity by
opposing groups; (6) hire several staémbers to support its efforts; (7)
further develop its website to assisthwits education and advocacy efforts;
and (8) participate in stiegic litigation efforts.

60. It will solicit contributions and all contributiomase and will be
placed in a general fund.

61. [CE] anticipates thdttits ability to engage in advocacy were
not affected by operation of [RCWR.17.200, it would spend at least $500 in
the aggregate in one month or $1,00@ggregate in three months organizing
efforts regarding these initiatives.

Id. at 11 59-61. Similar to MCOM:

62. [CE] is not a candidate a political committee and no
registered lobbyist, candidate, or iioll committee has or will report any
expenditures made by [CE]. [CE] daest pay any registered lobbyist to act
on its behalf and does not endorse pdlltmandidates. It does not make any
expenditures on behalf of state officials.

63. [CE] intends to communicate with people who are not
members of [CE] about its legislatii@tiatives. [CE] reimburses its
volunteers for expenditures made oific[§] behalf. Although its members
may make contact withate officials concerning speaking engagements and
pending legislation, such volunteers witit be reimbursed for any expenses
incurred. [CE] will not be paid for its political activities.

Id. at 11 62-63.

V. Plaintiffs’ Involvement with Washingtonlsaws Governing Gssroots Lobbying and th
Public Disclosure Commission

Sometime between April and August 2009, “an Institute for J{3tiepresentative met

" The Institute for Justice (“1J”) describes itself in part both as “a civil liberties law firm” and as the “nation’s g
libertarian public interest law firm,” engaged “in cuttiadge litigation and advocacy both in the courts of law an
in the court of public opinion on behalf of individuals whose most basic rights are denfeldovernment.”
http://www.ij.org/aboti 1J states it pursues its mission of advag¢arule of law under which individuals can
control their destinies as free and responsible menabexsciety,” through “strategic litigation, training,
ORDER - 15
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with” CE “to discuss Washington State’s grasgs lobbying requirements.” ECF #31-1, Exhilp
11, Defendants’ First Set of Requests for Admaissf 20. Included in the agenda for an Augu
5, 2009 meeting between CE and 1J was discussajffilipting with a litigaton effort that seeks

to overturn some State and Natiblegislations that erodes [$iparticipation and oversight of

our governance.” Idat { 22. It is not clear whether @&s planning to challenge Washington|s

laws governing grassrodtsbbying prior to its first contact withd, but no evidete in the record

indicates it was. SeeCF #24, Exhibit 6, Deposition of Mark Sussman at 50.

For its part, MCOM was not aware of Wasgfton’s laws governing grassroots lobbying

until informed thereof by the 1J. S&ECF #24, Exhibit 11, Declaration of Patricia Murakami a

14, 21° Plaintiffs’ claim in their complaint that ély reviewed “the agency materials concerning

A4

grassroots lobbying on the PDC’s widdsbut were unable to determiif the statutes applied tq
them.” ECF #1, § 74. Neither MCOM or CEptigh, requested any of the following from the
PDC, although, as noted abotleey could have done so:

e Training on reporting grassroots lobbying;

e An informal advisory opinion, aniarpretive statement or a rulemaking
petition;

communication, activism and research.” Eurther, |J states in additionti@ining “law students, lawyers and

policy activists in the tactics of public interest litigatj” it “litigates to secure economic liberty, school choice,
private property rights, freedom of speech and otherindi@idual liberties, and to restore constitutional limits o
the power of government.” Id.

8 Mr. Sussman is the founder of CE, maintains the orgamizs bank account, is respohk for satisfying all of its
reporting requirements, and handles its membership informationd.2ed 3, 31-35. As to when CE first decideq
to challenge Washington’s laws governing grassroots lobbying, Mr. Sussman stated in relevantgsadrse to 4
guestion posed at his deposition as to whether it occunaat@ICE’s meeting with 1J) that: “I honestly don’t kno
the answer. | don’t know the time sequence of that.aié0; sealsoECF #25, 1 72 (noting plaintiff's posting on
internet indicated that they matth 1J “several months befomgpproaching the [PDC] week a declaratory order,”
discussed in greater detail below) (emphasis in original).

° Patricia Murakami — who signed a “verification” for ttieil rights complaint on behalf of MCOM, based on her
“personal knowledge of MCOM and its activities” — isftander, organizer, and member of’ MCOM. ECF #1-2,

t

st

<

Verification of Pat Murakami, p. 2. Ms. Murakami stateler deposition that she did not know Washington’s laws

governing grassroots lobbying existed before she was informed of them by 1J, which “went over” them with I
to how they operated. ECF #24, Exhibit 11 at 14, 21. Ms. Murakami also states therein@dtdihot “come
looking for [1J] for advice on” those laws. ldt 23.
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e A modification or suspension ttie grassroots lobbying reporting
requirements; or
e A rulemaking petition seeking iocrease the monetary threshold
reporting amounts.
SeeECF #25, 1 24-26, 35, 49-50, 69. Nor had MCOM Erprior to the filng of their petition
for a declaratory order, discusisia greater detail below, tmtacted PDC staff indicating any

confusion or uncertainty” on thgbart regarding their filingnder Washington’s laws governing

grassroots lobbying. It  68.

On December 3, 2009, plaintiffs filed a petition for a declaratory order with the PDC.

ECF #1, 1 75; ECF #25-3, Exhibit 21. While plaintiffere given a “draft” of the petition to se

“perhaps ahead of time,” and although it was preg&or them and filed on their behalf, the idea

for pursuing that course of action “moreless” came on the legadlace 1J provided. ECF #22,
Exhibit 6 at 58-59; sealsoECF #22, Exhibit 11 at 26. Ind&ethe first contact the PDC had
with plaintiffs was through the filing of the petiti by 1J legal counsel, not plaintiffs themselvg
SeeECF #25, 171; se&lsOECF #28, Declaration of Loridderson, § 10, ECF #29, Declaratio
of Tony Perkins, {1 7. The petition states in relevant part:

Question the Declaratory Order Is To Answer: Assuming [MCOM
and CE] engage in the activities deled below, are MCOM and CE required
to (i) register with the [PDC], andi)(file monthly statements, pursuant to
RCW 42.17.200?

Statement of Facts Which Raise the Question: Our clients hereby
state the following facts regarditigeir organizations and activities.

1. MCOM. MCOM is an unincoporated group dedicated to
preserving the diverse and vibrant neighborhoods of Southeast Seattle.
MCOM was initially formed to combat efforts by the City of Seattle to use
Washington’s [CRL] . . . to declaportions of Southeast Seattle a
Community Renewal Area and autlraithe taking of private homes and
businesses for transfer to private entities. MCOM successfully mobilized
public opposition to this and the Citylteal its efforts to use the CRL in 2007.

In the past, MCOM has not spe$800 in the aggregate in any one
ORDER - 17
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month or $1,000 in the aggregate in #mee months on presenting a program
addressed to the publicsabstantial portion of wbh was intended, designed,
or calculated to influereclegislation, as those terms are defined in RCW
42.17.020. However, MCOM anticipatesithin the coming session of the
Legislature, a bill will be introduced to substantially reform the CRL. MCOM
also anticipates that a bill promag Transit Oriented Development (TOD)

will also be introduced in the coming session and MCOM is concerned that
such development may be premisecusa of the CRL. For these reasons,
MCOM anticipates mobilizing the resias and business owners of Southeast
Seattle to contact theirdeslators and the Governtwr urge them to support
reform of the CRL and to stop any TOD bill that relies upon the CRL.
MCOM anticipates it will spend at 18500 in the aggregate in one month or
$1,000 in aggregate in three montinganizing efforts regarding these
Legislative initiatives.

MCOM is not a candidate or a political committee and anticipates that
no registered lobbyist, candidate,pmiitical committee will report any
expenditures made by MCOM on this effort. MCOM does not pay any
registered lobbyist to act on its behalf anticipates communicating with
people who are not members of MCOM netjag these legislate initiatives.
MCOM will reimburse volunteers for expenditures made on MCOM'’s behalf.
MCOM anticipates that its volunteers will each spend more than four days or
parts thereof during any three monthipé and that its expenditures will
exceed $25. MCOM will not be paid for its efforts.

2. CE. CE is a 501(c)(3) organizat dedicated to educating the
public regarding the benefits ofler taxes, less regulation, smaller
government, and strong national defensethe past, CE has not spent $500
in the aggregate in any one monttbar000 in the aggregate in any three
months on presenting a program addréseehe public, a substantial portion
of which was intended, designed,calculated primarily to influence
legislation, as those terms ardided in RCW 42.17.020. However, CE
anticipates that, in the coming sessionhaf Legislature, numerous bills will
be introduced to raise taxes, increaggpil&ion, and grow #size of the State
government. CE anticipates changingiéure of its organization to allow it
to take a more active role in opposihgse Legislative efforts, including
contacting people on its email list anditgss to its websé and urging them
to contact state officials regarding théssues. CE anticipates it will spend at
least $500 in the aggregate in onemti or $1,000 in aggregate in three
months organizing efforts regardititese Legislative initiatives.

CE is not a candidate or a pold@glccommittee and anticipates that no
registered lobbyist, candidate, olitical committee will report any
expenditures made by CE on this effo@E does not pay any registered
lobbyist to act on its behalf. It acipates communicating with people who
are not members of CE regarding these legislative initiatives. CE reimburses

ORDER - 18
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ECF #25-3, Exhibit 21, pp. 1-3. The petitivas signed by |J legal counsel. $eeat p. 3.

The petition was scheduled to be considextetthe next PDC meeting on January 28, 2010. S
ECF #25, 1 80. Prior to that meeting, plaintiffsre sent “a series of questions about their
organizational makeup and activities,” to which they “provided timely responses.” ECF #1,

Although 1J legal counsel addredgbe PDC at that meeting, ngresentative from MCOM or

ORDER - 19

volunteers for expenditures made on Clebalf. CE anticipates that its
volunteers will each spend more than four days or parts thereof during any
three month period and that its expitmebs will exceed $25. CE will not be
paid for its efforts.

Uncertainty Necessitating Resolution Exists: It [sic] unclear whether
MCOM or CE must register as sygams of a grassroots lobbying campaign
under RCW 42.17.200. In that regard, each organization is uncertain whether
any of the exemptions to regstion contained in RCW 42.17.160 would
apply to their anticipated activisespecifically the exemption for
uncompensated lobbying cairted in RCWA42.17.160(4).

An Actual Controversy Arisesfrom Such Uncertainty: MCOM and
CE do not wish to register and submonthly reports as sponsors of a
grassroots lobbying campaign. Neither@@M nor CE] wishes to report, or
otherwise make public, the names, &ddes, or titles of the controlling
persons responsible for managing their eesipe . . . affairs or organizing and
managing the[ir] respective . . . cangies. Neither [MCOM nor CE] wishes
to report, or otherwise make public, the names and addresses of people or
organizations contributing more th&85 to their efforts. Neither MCOM
nor CE] wishes to report, or otherwise make public, any expenditures made by
such organizations in seekingeffectuate political change.

This Uncertainty Adversely Affects[MCOM and CE]: As noted
above, neither [MCOM nor CE] wish&s be considered sponsors of
grassroots lobbying campaigns. On the other hand, neither wishes to risk
violating the registration and regimg requirements contained in RCW
42.17.200 and being subject to any attendiaet or penalties. Without a
clear resolution, [MCOM and CE] may caift[their] expressive activity to
avoid having to registeand report as the sponswra grassroots lobbying
campaign.

Subsequent to the filing tiie petition, the PDC continugéol communicate with 1J legal

counsel regarding the petition process, not plaintiffs.E3&fe #25, 1 80; ECF #25-3, Exhibit 22.

9
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CE appears to have attended the meeting, dloairty representative therefrom address the PI
or provide any testimony concengi the petition. ECF #25, 11 86, 94.

Following this meeting, a declaratory orderswhafted by the PDC and sent to I1J lega
counsel for comment. It { 89. That draft declaratory order was scheduled for review at t
PDC'’s February 26, 2010 meeting. $&e A copy of the order anithe agenda for the February

26, 2010 meeting was posted on the PDC’s websiteidSée the order, the PDC “unanimousl|

agreed that based upon the facespnted” in IJ legal counselgitten materials and by 1J legal

counsel at the January 28, 2018eting, and presented in the PB@&ff's written materials and
by the PDC staff at that meeting, none @& é&xceptions contained in RCW 42.17.160 applied
“to exempt [MCOM and CE] from registing and reporting und&kCW 42.17.200.” ECF #25-3
Exhibit 24, p. 1. 1J legal counsel “submitted venttcomments on the draft declaratory order {
the [PDC] in a letter dated February 25, 20H¥King that the PDC amend the order “to fully
apply the exemptions listed in RCW 42.17.180CF #25, § 89. On February 26, 2010, thoug
the PDC “determined that it would enter [its findeclaratory order [corerning the petition] as
drafted.” SedeCF #1, 1 81; ECF #25, 1 91.

V. Proceedings in this Court

On April 15, 2010, plaintiffs filed their civilights complaint with this Court. S&CF
#1, #1-2, #1-3. As was the case with the proceedings before the PDC, 1J legal counsel cd
to represent plaintiffs in thimatter. On April 6, 2011, plaintiffs filed their motion for summan
judgment, Se&CF #22. On May 9, 2011, defendants filleelir response to plaintiffs’ motion
(seeECF #24), and on May 13, 2011, plaintifiited their reply thereto (seECF #32). On May
24, 2011, the Court directed the parties to fileitamtthl briefing regarding the issue of plaintiff

standing in this case. SBE€F #33. The parties have fileagkihbriefing in response thereto (se
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ECF #35-#38, #40), and thusapitiffs’ motion is now ripe foreview. Although plaintiffs have

requested oral argument in tinmatter, the Court finds such argant to be unnecessary in orde

to effectively resolve the issues presented here.
DISCUSSION

l. Standard of Review

Summary judgment shall be rendered if the pleadings, exhibitsffhalits show that

there is no genuine issue as to any materialfiadtthat the moving party entitled to judgment

as a matter of law. Séeed. R. Civ. P. 56(c). In decidj whether summary judgment should be

granted, the Court “must viewelevidence in the light most favorable to the nonmoving part

and draw all inferences “in theght most favorable” to that psutT.W. Electrical Serv., Inc. v.

Pacific Electrical Contractors Ass’809 F.2d 626, 630-31 (9th Cir. 1987). When a summary

judgment motion is supported as provided in FRRACiv. P. 56, an adverse party may not rest
upon the mere allegations or denials of his plegdout his or her respondey affidavits or as
otherwise provided in Fed. R. CR. 56, must set forth specifiadts showing there is a genuin
issue for trial. Se€ed. R. Civ. P. 56(€)(2).

If the nonmoving party does not so respond, sargrjudgment, if apmpriate, shall be
rendered against that party. S&e The moving party must demdrete the absence of a genui

issue of fact for trial. SeA&nderson v. Liberty Lobby, Inc477 U.S. 242, 257 (1986). Mere

disagreement or the bald assmrtthat a genuine issue of masdfact exists does not preclude

summary judgment. Seealifornia Architectural Building Prducts, Inc. v. Franciscan Ceramidg

Inc., 818 F.2d 1466, 1468 (9th Cir. 1987). A “matédiact is one which is “relevant to an
element of a claim or defense and whose existamght affect the outcome of the suit,” and th

materiality of which is “determined by the suldtae law governing thelaim.” T.W. Electrical
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Serv, 809 F.2d at 630.

Mere “[d]isputes over irrelevd or unnecessary facts,” tieéore, “will not preclude a
grant of summary judgment.” IcRather, the nonmoving partmust produce at least some
‘significant probative evidence temgj to support the complaint.” Idquoting_ Andersop477

U.S. at 290); see alggalifornia ArchitecturaBuilding Products, In¢818 F.2d at 1468 (“No

longer can it be argued that any disagreement abmatterial issue of fagirecludes the use of
summary judgment.”). In other words, therpose of summary judgment “is not to replace

conclusory allegations of the complaint or answith conclusory allegeons of an affidavit.”

Lujan v. National Wildlife Federatig97 U.S. 871, 888 (1990).
The parties agree that there are no genuinesssumaterial fact ithis case, and thus
that entry of summary judgment is appropriateehdn addition, such judgment may be entered

for the non-moving party “[e]Jven when theresh@een no cross-motion for summary judgment,”

since “a district court may enter summary judgment sua sponte aganusting party,” if the

moving party “has had a ‘full and fair opportunityventilate the issuesvolved in the matter.

Gospel Missions of Amera v. City of Los Angeles328 F.3d 548, 553 (9th Cir. 2003) (quotin

(@]

Cool Fuel, Inc. v. Connet685 F.2d 309, 312 (9th Cir. 1982)) edause “[t]he salient issues” on

which summary judgment is lmgj granted for defendants wer@gented in plaintiffs’ summary
judgment motion, and because plaintiffs have &édl and fair opportunity to ventilate those
issues, the Court does “not commit reversilteréby acting sua sponte” for defendants absent a

cross-motion for summary judgment.;|I@ommission on Independent Colleges and Universities

v. New York Temporary State @onission on Regulation of Lobbyi¢CICU"), 534 F.Supp.

489, 501 (N.D.N.Y. 1982) (while defendants had matde cross motion for summary judgment,
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because there were no disputed facts and recaschdequate regarding constitutional questig
presented, summary judgntecould be granted fonon-moving party).

[l. Exclusion of Plaintiffs’ Expert Witess Evidence and Plaintiffs’ Exhibit 12

Plaintiffs include with their motion for somary judgment the declaration and report of

Jeffrey Milyo, Ph.D., a tenuredgfiessor at the University of Missouri at Columbia, Missouri,
who describes his area of “academic exper@se®American political economy, including the

empirical analysis of the effects of politicalgulations and institutions.” ECF #22, Declaratiof

of Jeffrey Milyo (“Milyo Declaratim”), 11 15-16, Exhibit B. Iis declaration, Dr. Milyo states

there is “no scientific evidence” that laws gavieg grassroots lobbying “provide any public
benefit” (such as increasing public confidencgawernment or providing useful information tg
legislators or the public), th#tose laws are “redundant or olvsyad” given the existence of
other laws that deal with loblng, and that they “impose readsts on ordinary citizens.” ldt
19 8-9, 11, 13, 45, 47, 59-60, 66-67.

Dr. Milyo based his conclusioriis part on his review of the text of Chapter 42.17 and
the L6 form and instructions, as well as a nurmdiéexternal sources,hcluding United States
Supreme Court case law and publications camnogrsuch topics as public opinion, lobbying,
collective action, campaign disclosueand political speech and poldicparticipation in general,
Id. at 11 26, 34-36, 38, 42-43, 48-58, 61-63, 66, 70,3, ZExhibit A, Expert Report of Dr.
Jeffrey Milyo (“Milyo Report”), Exhibit C, Sourceist of Dr. Jeffrey Milyo. Dr. Milyo also
based his opinions and report in part on “earksearch” he conducted, which consisted of “3
experiment to evaluate the ability of ordina&itizens to comply with the campaign finance
disclosure laws of differerstates,” although it “did not exane” Washington’s laws governing

grassroots lobbying. Iat 1 14, 73-86, Exhibit A, pp. 14-16.
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In their response to plaintiffs’ motion feummary judgment, defendants have moved
strike the evidence provided by Dr. Milyo, pursuanpamt to Federal Rule of Evidence (“Fed.
Evid.”) 702 and the failure of thatvidence to comply with the critarfor relevance or reliability

set forth in_Daubert Werrell Dow Pharm., In¢509 U.S. 579 (1993). S&&CF #24, p. 2, n. 1.

Defendants also challenge the propriety of Drldydeclaration on the k& that it “is replete
with legal conclusions, casenNand legal arguments.” IdDefendants, furthermore, object to
Exhibit 12 attached to plaintiffnotion for summary judgment, assag that because it is a lay
review article authored by an employee of 1J ecdjcally, the “director of strategic research” ;

IJ — it “does not qualify as evidence.”;|deealsoECF #22, Exhibit 12Mandatory Disclosure

for Ballot-Initiative CampaignsDick M. Carpenter I, The Independent Review, v. 13, n. 4, p.

567 (Spring 2009).

A. Daubertand the Court's “Gatekeeping” Role

Plaintiffs argue the Court should deny defertdamotion to strike, complaining that no
analysis or explanation for theibjection to the evidence from Milyo, or as to why it fails to

comply with the criteria in Daubemvas provided. Plaintiffs argukat “[w]ithout more,” they

to

R.

are not able to respond to defentamotion, and that defendants’ assertions “do not amount to

a ‘Daubert challenge for this Court’s considerati.” ECF #32, p. 11 (citing Fed. R. Civ. P.
7(b)(1)). What plaintiffs fail togalize, however, ithat “[i]t is theproponentof the expert”
witness — not the objecting party — “who has blurden of proving admissibility” here, which

“must be established by a preponderance oétiience.” Henricksen v. ConocoPhillips Co.

605 F.Supp.2d 1142, 1154 (E.D. Wash. 2009) (ggdtust v. Merrell Dow Pharm., Inc89

F.3d 594, 598 (9th Cir. 1996)) (emphasis added)atsxCooper v. Brown510 F.3d 870, 942

(9th Cir. 2007);_ Cooper v. Smith & Nephew, In259 F.3d 194, 199 (9th Cir. 2001).
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More specifically, and as digssed in greater twl below, “[tlheparty presenting the
expert must demonstrate thae thxpert’s findings are based sound principles and that they

are capable of [some objectivesependent validation.” Henrickse®05 F. Supp.2d at 1154

(citing Daubert v. Megll Dow Pharm., Inc(“Daubert I'), 43 F.3d 1311, 1316 (9th Cir. 1995));

seealsoCooper 510 F.3d at 942. The Court itself, furthene, has an initial duty to ensure th
requirements of Fed. R. Civ. P. 702 h&esn met, which are as follows:

If scientific, technical, or other knowdge will assist thérier of fact to
understand the evidence or to determif&cain issue, a ilmess qualified as
an expert by knowledge, skill, experientt@jning, or education, may testify
thereto in the form of aapinion or otherwise, if1) the testimony is based
upon sufficient facts or data, (2) ttestimony is the product of reliable
principles and methods, and (3) thengss has applied the principles and
methods reliably to the facts of the case.

Thus, far from being “disabled from screenimmxpert testimony or edence under Fed. R. Evidl.

702, the district court “must ensure that any and all [such] testimony or evidence admitted

only relevant, but reliable.” DaubeB09 U.S. at 589; sedsoHenricksen605 F.Supp.2d at

1153 (“Before a witness may come ‘before thesftof fact] cloaked with the mantle of an
expert[ ] under [Fed. R. Evid.] 702, . . . ‘care shibe taken to assure that a proffered witnesg
truly qualifies as an expert, atftht such [withess’s] testimonmgeets the requirements of [that]

Rule[.]”) (quoting Jinro Americdnc. v. Secure Investments, In266 F.3d 993, 1004 (9th Cir.

2001)). “[A]s a threshold mattéitherefore, the Cotimust determine whether the proffered
witness is ‘qualified as an expert by knowledgdl),skxperience, training, or education[.]” Id.
(quoting Fed. R. Evid. 702).

In other words, the district court at thetset has a “gatekeepingle” to perform with

respect to evidence submitted as ekpeestimony. Cabrera v. Cordis Cqarfh34 F.3d 1418, 142(

(9th Cir. 1998) (quoting Daube®09 U.S. at 597 (“[T]he Rules of Evidence — especially Rul
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702 — . . . assign to the trial judge the taskmduring that an experttestimony both rests on a
reliable foundation and is releviato the task at hand.”); seésoCooper 510 F.3d at 942 (“The
trial court acts as a ‘gatekeeper’ to exclude edgestimony that does not meet the relevancy

reliability threshold requirements.”); Elsay®tlikhtar v. California Sta& University, Hayward

299 F.3d 1053, 1063 (9th Cir. 2002); Smith & Nephew,, 1289 F.3d at 199 (&l judges act as

gatekeepers under Fed. R. Evid. T@2nsure any and all expégstimony not only is relevant,
but reliable). Thus, “[a] trial judge, faced with a proffer of expert . . . testimony, must cond
preliminary assessment of whether the oeasy or methodology underlying the testimony is

scientifically valid and of whéter that reasoning or methodolagpperly can be applied to the

facts in issue.” Smith & Nephew, In@259 F.3d at 199 (quoting Daubes09 U.S. at 592-93);

seealsoUnited States. Redlightning 624 F.3d 1090, 1110 (9th Cir. 20X @)strict curt correct

to require showing of foundationrfproffered expert testimony).
“[T]his basic gatekeeping obkdgion” of the district court, furthermore, applies not only

to “scientific” testimony, but “to all expetéstimony.” Kumho Tire Co., Ltd. v. CarmichaéP6

U.S. 137, 147 (1999) (noting that language af.F. Evid. 702 “makes no relevant distinction
between ‘scientific’ knowldge and ‘technical’ or ‘other spatized’ knowledge, but instead “[i]
makes clear that any such knowledgight become the subject of expert testimony”). Furthe
“judges are entitled to broad discretion when liigging their gatekeepg function.” Hangarter

v. Provident Life & Acc. Ins. Cp373 F.3d 998, 1017 (9th Cir. 2004) (citation omitted). The

Ninth Circuit has emphasized the obligatory natfrthe initial “gateleeping” inquiry, by noting
the “trial court’s broad latitude to make thd&iability determination [regarding expert witness

testimony or evidence] doestinclude the discretion to abdicatempletely its responsibility tg
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do so0.*? Elsayed Mukhtar299 F.3d at 1064 (emphasis in original); als®United States v.

Velarde 214 F.3d 1204, 1209 (10th Cir. 2000) (“While. the trial court is accorded great
latitude in determining [adrssibility of] expert testimonyKumhoandDaubertmake it clear
that the court must, on the record, makenekind of [admissibility] determination.”) (emphasis
in original).

“The trial court’s ‘special obligation’ to determine the relevance and reliability of an
expert’s testimony . . . is vital to ensure aate and unbiased decision-making by the trier of

fact.” EISayed Mukhtar299 F.3d at 1063 (citinghd quoting Kumho Tire Cp526 U.S. at 147,

152 (“Daubert’'sgatekeeping requirement . . . make[s] darthat an expert . . . employs in the
courtroom the same level of inttitual rigor that characterize®tpractice of an expert in the

relevant field.”));_sealsoCooper 510 F.3d at 943; Smith & Nephew, In259 F.3d at 200. As

the Supreme Court statedDaubert this is because:

... Unlike an ordinary witness, . . . arpert is permitted wide latitude to
offer opinions, including those thateanot based on firsthand knowledge or
observation. . . . Presumably, thitasetion of the usual requirement of
firsthand knowledge — a rule wdh represent “a ‘most pervasive
manifestation’ of the common law ingsice upon ‘the most reliable sources
of information,™ . . . is premised oan assumption that the expert’s opinion
will have a reliable basis in the knowledge and experience of his discipline.

509 U.S. at 592 (quoting Advisory Committedlstes on Fed. R. Evid. 602, 28 U.S.C. App., p.
755 (citation omitted)).
As indicated above, Fed. R. Evid. 702 embotties twin concern®f ‘reliability’ . . .

and ‘helpfulness.” Stilwell v. Smith & Nephew, Inel82 F.3d 1187, 1192 (9th Cir. 2007)

(citation omitted); sealsoHemmings v. Tidyman'’s Inc285 F.3d 1174, 1184 (9th Cir. 2002)

19 0On the other hand, because “the fahat the inquininto relevance and reliability must take” has not been
mandated by the Supreme Court, “a separate, pretrial hearing” regarding that inquiry also “is reat. té&fjsayed
Mukhtar, 299 F.3d at 1064 (quoting United States v. Alaid@&2 F.3d 1098, 1102 (9th Cir. 2000)).
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(“Whether testimony is helpful within the meag of Rule 702 is iressence a relevance

inquiry.”); Elsayed Mukhtgr299 F.3d at 1063 n.7 (“Encompadsethin the determination of

whether expert testimony is relevant is whether it is helpfuh.‘central concern’ of Rule 701

(citation omitted). Expert testiomy that “does not relate to argsue in the case is not relevant

and ergo, non-helpful.” DaubeB09 U.S. at 591; sedsoStilwell, 482 F.3d at 1192 (“[R]eliablg

testimony must nevertheless be helpful.”). Tie #nd, the Court “must determine whether the

is ‘a link between the expis testimony and the matteo be proved.™ Stilwell 482 F.3d at

1192 (citation omitted); sesoDaubert 509 U.S. at 591-92 (helpfulse standard requires valid

connection to pertinent inquiry as preconditiomdmissibility). Testimony “that falls short of

achieving either” concern may be excluded. Stilw&#2 F.3d at 1192.

More specifically in regartb relevance, expert testimony sought to be admitted “mus

logically advance a material agp®f the [proponent] party’s cas and “must be ‘tied to the
facts™ of that case. Coopeb10 F.3d at 942 (citing Daubert 43 F.3d at 1315, and quoting

Kumho Tire Co.526 U.S. at 150); sedsoHenricksen605 F.Supp.2d at 1154 (“The relevang

prong undeDaubertmeans that the evidence will assie trier of facto understand or
determine a fact in issue.”). Agr reliability, “Rule 702 demandsdhexpert testimony relate t
scientific, technical or othiespecialized knowledge, which does not include unsubstantiated

speculation and subjectimliefs.” Diviero v. Uniroyal Goodrich Tire Cal14 F.3d 851, 853

(9th Cir. 1997). This twin inquiry into relemae and reliability is succinctly described by the
district court in Henricksen

The court need not admit an expaptnion that is connected to the
underlying data “only by the ipse dixit of the expe@&n. Elec. Co. v. Joingr
522 U.S. 136, 146, 118 S.Ct. 512, 139 L.Ed.2d 508 (1997). It may exclude
such testimony if it determines “that thesesimply too great an analytical gap
between the data and the opinion profferéd.”“The trial court’s gate-
keeping function requires more than simgaliking the expert’s word for it.”
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Daubert v. Merrell Dow Pharms., In&43 F.3d 1311, 1319 (9th Cir.1995) (*
Daubert I1”). In addition, “any step thakenders [the expert's] analysis
unreliable ... renders the expetéstimony inadmissible. . . .If re Silicone
Gel Breast Implants Products Liability LitigatipB818 F.Supp.2d 879, 890
(D.C.Cal. 2004). Something doesn’t become [expert] knowledge just because
it's uttered by a[n expert]; nor can arpert’s self-serving assertion that his
conclusions were derived by the¢gper, reliable] method be deemed
conclusiveDaubert 1], at 1315-16. “[T]he expertisald assurance of validity
is not enough. Rather, the party presgnthe expert must show that the
expert’s findings [have a sound basgsjd this will require some objective,
independent validation of the expert's methodolody.’at 1316.

605 F.Supp.2d at 1153-54; seleoDaubert 509 U.S. at 590 (“[T]he word ‘knowledge’ connot
more than subjective belief or unsupported s@imi. The term ‘applies to any body of know
facts or to any body of ideas inferred from séetts or accepted &siths on good grounds.™)

(quoting Webster’s Third New Interii@nal Dictionary 1252 (1986)); sed¢soRedlighting 624

F.3d at 1112 (“Because [social science experthdidreasonably point to any evidence in the
record or other factors or data reasonably relied on by expdris field . . . [he] could not

provide any relevant testimony to assi jilry.”); United States v. W.R. Grace04 F.3d 745,

761 (9th Cir. 2007) (facts and data relied on by expedt be reasonablylied on by experts in
particular field).

As noted by the Ninth Circuit, “[tjhe Supreme CourDiaubertidentified several factorg
that may bear on a judge’s determination ofrdliability of an expd’s testimony.” Smith &
Nephew, Ing.259 F.3d at 199. They include:

... (1) whether a theory or techpie can be or has been tested; (2)
whether it has been subjectedpeer review and publicatioH; (3) whether,

in the case of a scientific techn&uhe] technique has a high known or
potential rate of error and whether there are standards controlling its

1 submission of the particular theory or methodology at issue to “the scrutiny” of thenteseientific, technical
or other specialized knowledge commurfitycreases the likelihood that substantive flaws in methodology will k
detected.” Dauber609 U.S. at 593. “The fact of publication (ack thereof) in a peer reviewed journal thus will
be a relevant, though not dispositive, consideration in assessing the . . . validity of” that theory or methodolqg
which an opinion is premised.” ldt 594.
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operation; and (4) whether the theorytechnique enjoys general acceptance
within a relevant sciific[, technical orspecialized knowledge]
community™?

Id. (citing Daubert509 U.S. at 592-94); sedsoElsayed Mukhtgr299 F.3d at 1064. These

factors are “neither definitive, nor exhaustivtaough, and “particular factors may or may not
be pertinent in assessing religl] depending on the nature of tlesue, the expert’s particular

expertise, and the subject oshestimony.” Smith & Nephew, In259 F.3d at 199-200. The

Daubertinquiry, furthermore, is “a flexible onewiith “[i]ts overarching subject” being the
“validity” and, accordingly, the “edentiary relevance and reliability — of the principles that

underlie a proposed submission.” Daub®@9 U.S. at 594-95. The Court’s “focus” thus “mus

be solely on principles andethodology, not on the conclusiahsit they generate.” Ict 595.
Such focus entails an “assessment oétir the reasoning arethodology underlying”
the expert witness testimony“ialid and of whether thatasoning or methodology properly
can be applied to the facts in issue.” Daul®0d® U.S. at 592. In addin to the four factors
identified by the Supreme Court in Daubeamother “very significant” fetor to be considered is
whether the proffered experttwess developed his or her opini“expressly for the purpose of
testifying.” Cabreral34 F.3d at 1422 (citation omitted). #e& Ninth Circuit has described it:

One very significant fact to bensidered is whetingéhe experts are
proposing to testify about matters giog naturally and directly out of
research they have conducted indepahdéthe litigaton, or whether they
have developed their opinions expredslypurposes of testifying. That an
expert testifies for money does not n&esagily cast doubt on the reliability of
his testimony, as few experts appeacaurt merely as an eleemosynary
gesture. But in determining wheth@oposed expert testimony amounts to
good science [or meets the similar standard employed in the area of
specialized knowledge @xpertise of the proposed expert], we may not
ignore the fact that a scientist’s [ohet technical or gxialized expert’s]

12«\widespread acceptance can be an important factor in ruling particular evidence admissible, and ‘a known [theory

or methodology] which has been able to attract only minimal support within the community’y. praparly be
viewed with skepticism.” Dauberb09 U.S. at 594 (internal citation omitted).
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normal workplace is the lab or the fiehot the courtroom or the lawyer’s
office.

That an expert testifies based oremash he has condudtendependent of
the litigation provides important, objeatiyproof that the research comports
with the dictates of good science [oeets the similar standard employed in
the area of specialized knowledge or expertise of the expert] . ... For one
thing, experts whose findings flow froexisting research are less likely to
have been biased toward a parae conclusion by the promise of
remuneration; when an expert prepasgsorts and findings before being hired
as a witness, that record will linthe degree to which he can tailor his
testimony to serve a party's interestfien, too, independent research carries
its own indicia of reliability, as it isonducted, so to speak,the usual course
of business and must normally satisfyaaiety of standards to attract funding
and institutional support. . . . Thaetkestimony proffered by an expert is
based directly on legitimate, preexistirggearch unrelated to the litigation
provides the most persuesibasis for concluding that the opinions he
expresses were “derived by the stilemmethod [or other method generally
accepted in the particular area of spired knowledge or expertise].”

Daubert 43 F.3d at 1317 (internal footeoand citation omitted).

B. Dr. Milyo’s Opinions Do Not Satisfy the Relevancy and Reliability Requiremé
Mandated byDaubertand Fed. R. Evid. 702

In regard to the opinions provided by Drilys in his declaration and report, the Court
finds they do not meet the relevancy andatality requirements mandated by Fed. R. Evid. 7

and the Supreme Court in DaubeFirst, Dr. Milyo himself adnts that none of the empirical

research he conducted prior to this litigatiovwolved Washington’s laws governing grassroots
lobbying or RCW Chapter 42.17 in general. &€& #22, Milyo Declaration, 1 14, 74, and
Milyo Report, p. 14. Indeed, grassroots lobbying and the impauildic disclosure thereon —

even in a general sense — was not a subject of Dr. Milyo’s obsdxut rather that subject was

the ability of citizen groups to comply withasé¢ disclosure forms from other states concerning

the ability to engage in ballot measure campaignsidSeleCF #27-2, Deposition of Jeffrey
Milyo (“Milyo Deposition”), pp. 168-69. Dr. Myjo asserts his earlier research is relevant,

because the states in which he conducted keareh, as in Washiragt, require registration,
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contribution itemization and reporting of expenditures. SE€ #22, Milyo Declaration, 1 14,
74, and Milyo Report, p. 14.

The mere fact that other statrequire registration, itemiran and expenditure reporting

as well, however, hardly constitstéhe type of link to the particad facts of this case required by

Daubert Indeed, Dr. Milyo utterly fails to show thtite laws in the other states he researche
are the same as the disclosure laws at issuglaestone that they have been implemented al
enforced in the same way as RCW Chapter 42.17 is by the"PDle Court thus finds that
without more — indeed, anything — in the wayewgidence connecting that research to the spe
facts of this case, it has melevance. That is, his researstentirely unhelpful in understanding
or determining the pertinent issuagrently before the Court,tlalone “logically advancing” a
material aspect of plaintiffs’ case.

Reliability is lacking here as well. First,istnot at all clear thddr. Milyo’s research has
been subject to “peer review” as that term isegally understood, but rathieiseems not to have

undergone that type of academic scrutthyJ also paid Dr. Milyo $2,500 for the report that he

13 Even on the issue of the impact of public disclosure laws on grassroots lobbying vétardtto any differenceg
among the various states, for example, Dr. Milyo did not separate out data on such laws froncdatangdaws
governing public disclosure of campaign finance or lobbying in generaEGegt27-2, Milyo Deposition, pp. 128
133. Dr. Milyo also did not conduct any research regarding the historical development, é&xgedtation,
application or implementation of Washington'’s laws governing grassroots lobbying spegiticalf the particular
grassroots lobbying registration and reporting forms used in Washingtoid. &epp. 131-35, 156-57, 166, 175-7
179-80, 184, 188. Nor does Dr. Milyo know anything about either plaintiff in this case or their interactions of
dealings with the PDC or their obligations under those specific lawsd Seel135-37. Further, Dr. Milyo admits
that in regard to the appropriateness of extrapolating the information he obtained from resetlriehistgtes to the
specific laws at issue in this case, and that were notstileas the subject of that research, “[t]here is always a
concern of external validity with experiments and the lessons drawn from thet"IlB5. Although Dr. Milyo
later testified that it is appropriate to make such extrapolations in the social science conigxa{(4éd), it is not
at all clear what level of external validity @ck therof is deemed acdaple when doing so.

4 For example, Dr. Milyo distinguishes “peer review” froeep “refereed”, the latter of which is “usually used in
the context of academic articles” and “at some ohtlest prominent academic journals.” ECF #27-1, Milyo
Deposition, p. 26. “Peer review” as that term is useBhwlilyo, is “a process less formal than . . . a double blif
submission to arm’s length reviewers in the profession. Tlgere is no indication in the record that Dr. Milyo ha
subjected the research he conducted to the type of peer “refereeing” he distinguishes herehaappeduis to be
much more in line with the type of “peewniew” the Supreme Court had in mind_in Daubdrideed, the results of
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produced for this litigation> SeeMilyo Declaration, 2. In adiibn, on the same day plaintiffs
civil rights complaint was filed with this Coudnother “policy report” Dr. Milyo prepared for
1J, tittedMowing Down the Grassroots: How Grassroots Lobbying Disclosure Laws Supprsg
Political Participation was “publicly issued” by IJ. BE#31-1, Defendants’ First Set of
Requests for Admission Nos. 47-49. 1J paidNdityo for preparing that report as well. Sige

at No. 49. At the time Dr. Milyo was working t¢imat latter report, furthermore, he was aware
that 1J was engaged in “what some groups callegfraresearch,” i.e., research to help “suppq
future litigation.” ECF #27%, Milyo Deposition, pp. 30-31.

Accordingly, it appears not only was Dr. Wl paid for preparing a non-peer reviewed
report for the purpose of aiding this litigation —ves| as for the earlier research he conducte
underlying that report — but he wanvolved in preparing, again fpayment, similar research o
an apparent “strategic” nature issued comeraneously with the filing of this lawsdftwhich
clearly does not enhance the relialibf Dr. Milyo’s opinions. ltalso is far from clear that Dr.
Milyo’s opinions enjoy “general acceptance withims academic discipline. For example, Dr.
Milyo uses the term “grass roots issue advotatstead of “grass roots lobbying,” claiming th

former term is a more accurate description eftifpe of activity contemplated by the latter ter

that research were “described i€ampaign Finance Red Tape: Strangling Free Speech and Political Debate
which was published by [IJ] in 2007,” and which Mr. Milyo lists as a “policy reportiisrcurriculum vitae. ECF
#22, Milyo Report, p. 14 and Exhibit B. Dr. Milyo himself segregates such policy séfpam the type of peer
“refereed academic articles” just discusde@F #27-1, Milyo Depsition, pp.27-28.

151t seems Dr. Milyo also was paid $30,000 for theagesh results that were published by 1J in 2007 ESefe #27-
1, Milyo Deposition, pp. 103-06. In addition, Dr. Milyo would have been paid $250 pefdidany subsequent
testimony” he provided in this case. Milyo Declaration, { 2.

16 Also sometime in 2010, Dr. Milyo prepared yet another “policy report” tileep Out: How State Campaign
Finance Laws Erect Barriers to Entry for Political Entreprenewvkich once more was published by 1J, and with
respect to which again Dr. Milyo appears to have been funded by IECFe#22, Milyo Report, Exhibit B; ECF
#27-1, pp. 111-12. There is evidence as well that payfoethis report instead may have come from The Charl
Koch Foundation, which apparently provided the “seed funding” for IJES&e#27-1, Milyo Deposition, p. 112;
2001: A Freedom Odysseghip Miller and Clint Bolick, available dttp://www.ij.org/componet/content/article
/42-liberty/1686-2001-a-freedom-odyssey.
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See, e.q.ECF #22, Milyo Declaration, 11 4-6, 27-36, 40-41.

Dr. Milyo admits, though, that “grass roossiie advocacy” is a term he himself came
with, and that he has not seeattterm used by anyone else. &€&~ #27-2, Milyo Deposition,
pp. 143-45. In addition, there ismse indication in the recorddhin supporting the opinions
contained in his declaration and report, Dily®l may have relied as much on what he terms
“‘common sense,” the “general sense” of a term asekle “logical implicdon” of regulation of
grassroots lobbying by the state, as he may bawxholarly or academic research conducted
a manner generally accepted in his field. Beat p. 155, 164-65, 178, 187. Dr. Milyo makes
other assertions in his reportwasll, which appear ndb be supported either by his own or suq
other research. Se@. at pp. 176-78.

Admission of Dr. Milyo’s declaration and repas inappropriate for another important
reason. While “expert testimonyathis ‘otherwise admissible et objectionable because it
embraces an ultimate issue to be decided by idgredtrfact,” that withess may not provide an
opinion as to alégal conclusion, i.ean opinion on an ultimate issue of law.” Mukht299

F.3d at 1065, n.10 (quoting Fed. R. Evid. 702) (emphasis in origina@issdcHugh v.

United Serv Auto. Ass’n164 F.3d 451, 454 (9th Cir. 1999); United States v. Durt2ufr.3d

97, 101 (2nd Cir. 1994) (“When an expert underta&esll the [trier of fact] what result to

reach, this does naid the [trier of fact] in making a decision, but rather attempts to substitute

the expert’s judgment for the [trief fact’s].”) (emphasis in origin@l In other words, such legd
conclusions are the province of theutt, not the expert witness.
As the Ninth Circuit has noted:

It is well settled that theugge instructs the jury inéhlaw. Experts “interpret
and analyze factual evidence. Theynao testify about the law because the
judge’s special legal knowdige is presumed to be sufficient, and it is the
judge’s duty to inform the jury abbthe law that is relevant to their
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deliberations.”

United States v. Scholl66 F.3d 964, 973 (9th Cir. 19995 amende(kitations omitted); see

alsoAquilar v. International Longshoremen’s Unj&@66 F.2d 443, 447 (9th Cir. 1992) (matte

of law are for court’s determination, not tluditexpert witness); Ma & Co. v. Diners’ Club,

Inc., 550 F.2d 505, 509-10 (2nd cir. 1977) (experinssty consisting of legal conclusions is

inadmissible); Bonn v. CalderpB9 F.3d 815, 838 (9th Cir. 1995) (because Fed. R. Evid. 70

permits expert testimony if it will assist trier fafct, and because distrioburt is qualified to
assess likely responses of jury to evidence awgrstand legal analysisquired in that case,
there was no abuse of discretion in distriairt@oncluding juror psywlogy expert would not
be helpful). Here, by concludyy Washington’s laws governirmggassroots lobbying are vague
and overbroad, and thereby chill protectedtFFrmendment speech, Dr. Milyo’s declaration a
report impermissibly offers legal conclusions thdre appropriately come within the province
of this Court._Sedlilyo Declaration, 11 52, 992, Exhibit A. Thus, for all of the above reasol
the Court finds that Dr. Milyo’s declaration areport should be excluded from consideration
this case, because they fail to meet thevegiee and reliability requirements_of Daubemt! Fed.
R. Evid. 702, and because they impniypeontain legal conclusions.

C. Plaintiffs’ Exhibit 12 Constitutes Ndier Relevant Evidence Nor Admissible
Expert Witness Testimony

As for the article attached to plaintifsummary judgment motion as Exhibit 12, titled
Mandatory Disclosure for Ballot-Initiative Campaigrihis too the Court finds should be
excluded from consideration. Defendants argigedtticle should be ekuded on the basis that
it is not evidence. The Court agrees. B&xk’s Law Dictionary(9th ed. 2009) (defining
evidence as being “[s]Jomething..that tends to prove or digpre the existence of an alleged

fact.”). Certainly, tharticle is not relevargvidence, as it does not “make the existence of af
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fact that is of consequence to the determamatif th[is] action mor@robable or less probable
than it would be without the evidence,” particiyasince it does not concern the subject of thi
lawsuit, namely Washington’s laws govergigrassroots lobbying. #eR. Evid. 401; sealso
Fed. R. Evid. 402 (“Evidence whichrnst relevant is not admissible™).

[I. Plaintiffs Lack Standing

A. Article llI's Case and Controversy Requirement

“[T]he Constitution mandates that prior to [tBeurt’s] exercise of jurisdiction there
exist a constitutional ‘case or comtersy,’ that the issues preseth [to the Court] are ‘definite
and concrete, not hypothetiaal abstract.” Human Life624 F.3d at 1000 (quoting Thomas v.

Anchorage Equal Rights Comm’'#20 F.3d 1134, 1138 (9th Cir. 200@n(bang (quoting_Ry.

Mail Ass’n v. Corsj 326 U.S. 88, 93 (1945))); satsoArizona Right to Life Political Action

Committee v. BayleseARLPAC”), 320 F.3d 1002, 1006 (9th Cir. 2B0(“Under Article 11l [of

the United States Constitution], a federal court ¢aly jurisdiction to hear claims that present

actual ‘case or controversy).(qouting Allen v. Wright 468 U.S. 737, 750 (1984)). As such,

“before reaching the merits of” plaintiffsbastitutional claims, the Court “must determine

whether [those claims are] justiciable.” Human | 824 F.3d at 1000; sedsoAmerican Civil

Liberties Union of Nevada v. Loma%71 F.3d 1010, 1015 (9th Cir. 2006) (although neither

party raised justiciability issuof standing, court had “an ‘indepdent obligation’ to consider
[it] sua spontg) (citations omitted).

While standing is determined by the facts in existence at the time the complaint is f

" In addition, while the Court is not treating that arti&$eexpert witness evidence or reviewing its admissibility
terms of the Daubedr Fed. R. Evid. 702 requirements, it should be noted that the article suffers from many ¢
same infirmities that Dr. Milyo’s declaration and report d&r example, the article was written by an |J employ

U)

an

led,

5

f the
be

(indeed, 1J's “Director for Strategic Research”). &€& #31-1, Defendants’ First Set of Requests for Admissions,

No. 50. Nor is it clear that the article Haeen subject to appropriate peer review.
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“Article III's ‘case-or-controverg requirement subsists through all stages of federal judicial
proceedings,” and therefore “[i]t is not enoutitat a dispute was very much alive when suit

was filed.” Federal Election Commissi v. Wisconsin Right to Life, Inc551 U.S. 449, 461

(2007) (quoting Lewis v. Continental Bank Cor©4 U.S. 472, 477 (1990)); Loma&71 F.3d

at 1015. Thus, at the outset, plaintiffs “must lelsth standing to sue” to satisfy the case or
controversy requimaent. Human Life624 F.3d at 1000. That is, they must show they have
“suffered a constitutionally cognizable injury-in-fdabr, in other words, “some threatened or

actual injury resulting from thputatively illegal action.” Califmia Pro-Life Council, Inc. v.

Getman("CPLC-1"), 328 F.3d 1088, 1093 (9th Cir. 2003); sdsoHuman Life 624 F.3d at

1000;_4805 Convoy, Inc. v. City of San Died®3 F.3d 1108, 1111 (9th Cir. 1999) (quoting

Virginia v. American Booksellers Ass'n, Inel84 U.S. 383, 392 (1988)); Doucette v. City of

Santa Monica955 F.Supp. 1192, 1198-99 (C.D. Cal. 1997)tgpinat fails to meet Article 11|

requirements may not litigate in federal dsyi(citing_Valley Forge Christian College v.

Americans United for Separatiaf Church and State, In&154 U.S. 464, 475-76 (1982)).

“To meet this requirement,” though, “[a}lbact injury is not enough.” 4805 Convoy, Ing.

183 F.3d at 1111. Instead, plaintiffs must show tieye sustained or they are “immediately i
danger of sustaining some direct injury asrémult of the challengeafficial conduct and the
injury or threat of ijury must be both reand immediate, not conjecal or hypothetical.” Idat
1111-1112; sealsoARLPAC, 320 F.3d at 1006 (there must‘erealistic danger of sustaining

a direct injury as a result of the statute’srapien or enforcement.”) (quoting Babbitt v. United

Farm Workers Nat'l Uniopd42 U.S. 289, 298 (1979)). Furthierthe “context of injunctive ang

declaratory relief,” plaintiffs mst show they have suffered ane threatened with “a ‘concrete

and particularized’ legal harm, . . . coupled waétsufficient likelihood thafthey] will again be
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wronged in a similar way.”” Canella v. State of California304 F.3d 843, 852 (9th Cir. 2002)

(quoting_Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992), and City of Los Angeles V.

Lyons 461 U.S. 95, 111 (1983)).
On the other hand, “[o]ne does not have taidthe consummation dfireatened injury

to obtain preventive relief.” ARLPAG20 F.3d at 1006 (quoting Reg’'l Rail Reorg. Act Case

U7

419 U.S. 102, 143 (1974)). Instead:

... [l]t is “sufficient for standing pposes that the plaintiff intends to
engage in ‘a course of conduct arguadifiected with a constitutional interest’
and that there is a credible threat tthet challenged provision will be invoked
against the plaintiff.”

Id. (quoting LSO, Ltd. v. Strgh?05 F.3d 1146, 1154-55 (9th Cir. 2000) (quoting Balsl#ip

U.S. at 298); sealsoCanatella304 F.3d at 852. But because @umurt’s role is not to “issue
advisory opinions” or to “deake rights in hypothetical cases,” the case or controversy
requirement also necessitates that constitutional claims “be ripe for review.” Huma®2Uife
F.3d at 1000 (quoting Thoma220 F.3d at 1138)® “[A] case is not ripe where the existence of
the dispute itself hangs on future continges¢ieat may or may naiccur.” Porter v. Jone819
F.3d 483, 491 (9th Cir. 2003) (citation omitted).eThourt, more specifically, is to determine

“the ripeness of a [constitutional] claim by askimigether the issues are fit for judicial decisiop

Bn reality, though, ripeness frequently “coincides squandtly standing’s injury in fact prong,” and indeed,
“[s]orting out where standing ends and ripeness begins is not an easy task” ((G2BG~13d 1094 and n.2 (quoting
Thomas 220 F.3d at 1138)):

We have noted that “the ripeness inquiry contains both a constitutional and a prudential
component,” [Thomg220 F.3d at 1138] (quotirgortman v. County of Santa Clar@95
F.2d 898, 902 (9th Cir.9B3)), and that the constitutional component of ripeness is
synonymous with the injury-in-fact prong of the standing inqu8ee id. Because most of the
case law analyzes the constitutional componenipefess under the “standing” framework,
we analyze justiciability in this case [framed as an issue of ripeness by both the district court
and the parties] as a standing concern. Régggdf how we characterize our discussion, the
inquiry is the same: we ask whether theretexasconstitutional “case or controversy” and
whether “the issues presented are ‘definite @ncrete, not hypothetical or abstractd’ at
1139 (quoting [Corsi326 U.S. at 93]).

Id.
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and whether the parties will suffer hardship if [@eurt] decline[s] to consider the issues.”
Canatella304 F.3d at 854. “In the context of preforcement constitutional challenges,”
furthermore, where the party making the challenge “has not yet been penalized for violatir]
challenged statute, . . . ‘neither the mere existence of a prescriptive statute nor a generali3
threat of prosecution satisfies” the caseontroversy requirement.” Human Ljf624 F.3d at
1000 (quoting Thoma20 F.3d at 1139).

Additionally, in generaplaintiffs “must assert [their] owlegal rights and interests, and
cannot rest [their] claim[s] to relief on the légghts or interests ahird parties.” 4805 Convoy

Inc., 183 F.3d at 1112 (quoting Secretary of &tatMaryland v. Joseph H. Munson C467

U.S. 947, 955 (1984)); sedsoJoseph H. Munson Ca167 U.S. at 955 (requirement that only

one’s own legal rights and intereshay be asserted described@msdential considerations that
limit the challenges courts are willing to heagfiich are “[ijn addition to the limitations on
standing imposed by Article llI'sase-or-controversy requirement”). Acdogly, “the federal
courts have supplemented this requiremertaifstitutional standinglunder Article Il1], with
the doctrine of ‘prudential standing,” which reqgsifeourts] to ask whether [plaintiffs’] claim ig

sufficiently individualized to ensa effective judicial review.Get Outdoors II, LLC v. City of

San Diego, Californig‘Get Outdoors [l), 506 F.3d 886, 891 (9th Cir. 2007) (“We employ the

prudential standing doctrine to@u usurping the legiature’s role as policymaking body in ou
separation of powers [framework].”).

Further, in addition to demoimating “an injury-in-fact,” tke “irreducible constitutional
minimum of standing” requires plaintiffs to elsliah both “causation” and “a likelihood that the

injury will be redressed by a deasiin” their favor. Get Outdoors, 1506 F.3d at 891 (citing

Lujan v. Defenders of Wildlife504 U.S. 555, 560-61 (1992)); CPLC3P8 F.3d at 1093
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(quoting_Lujan 504 U.S. at 560-61); sedsoCanatella304 F.3d at 852 (plaintiff generally
demonstrates standing by showing injury in taateable to challendeaction and redressable
by favorable decision). However, as noted above, “neitliee mere existence of a proscriptiy
statute nor a generalizélsreat of prosecution” is sufficiet satisfy the case or controversy
requirement. CPLC;I328 F.3d at 1094 (quoting Thom&20 F.3d at 1139). “Rather, a plainti
must face a ‘genuine threatioiminent prosecution.’” Id.“In evaluating the genuineness of a
claimed threat of prosecution,” the following faxs are considered: (1) etiner plaintiffs “have
articulated a ‘concrete plan’ to violate thavlan question”; (2) “whether the prosecuting
authorities have communicated a specific warninthiggat to initiate prceedings”; and (3) “the
history of past prosecution or enfernent under the challenged statute.” 1d.

Lastly, Article llI's case or controversgquirement also may implicate the mootness
doctrine. “Whereas standing is evaluated by #utsfthat existed when the complaint was filg
‘[m]ootness inquiries . . . require courts to ldokchanging circumstances that arise after the

complaint is filed.” Lomax 471 F.3d at 1016 (citations omitted); s¢s0City of Erie v. Pap’s

A.M., 529 U.S. 277, 287 (2000) (if “live” controversy lomger exists, claim is moot). Thus,
“[t]he question of mootness focuses upon whether Eourt] can still grant relief between the

parties.” Lomax471 F.3d at 1016-17 (quoting Dredalace v. County of Maricopa84 F.3d

990, 999-1000 (9th Cir. 2004)). There is a recogphexception to the mootness doctrine,

though, where a claim has been found to be “capable of repetition, yet evading reviewv.” Id.

1017 (quoting First Nat'l Bank of Boston v. Bello#i35 U.S. 765, 774 (1978)). This exceptid

“applies when (1) the challenged action is too shoduration to allow full litigation before it

194In determining redressability, courts ‘assume that plaintiff’s claim has merit.” Lo##ixF.3d at 1015 (quotin
Bonnischsen v. United Statet67 F.3d 864, 873 (9th Cir. 2004) (“Theestion in deciding whether a plaintiff's
injury is redressable is not whethefiagorable decisiors likely but whether a favorable decisilikely will redress
a plaintiff's injury.”)) (emphasis in original).
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ceases, and (2) there is a reasonable expectaibthéhplaintiffs will again be subject to the

same action.” Id(citing Bellotti, 435 U.S. at 774); sedsoWisconsin Right to Life, Ing551

U.S. at 462.

As for the first of the above two elements, “a challenged action evades review if it i$

‘almost certain to run its course before [theu@] can give the caselfwonsideration.” Lomax

471 F.3d at 1017 (quoting Miller ex rel. NLRB v. Cal. Pac. Med, €& F.3d 449, 454 (9th cir.

1994)). “The second prong of the ‘capable gietéion’ exception” rquires that there be a

“reasonable expectation” or “demonstrated philitg” that “the same controversy will recur

involving the same complaining pgrt Wisconsin Right to Life, Ing.551 U.S. at 463 (quoting

Murphy v. Hunt 455 U.S. 478, 482 (1982) (“Our cases fihd same controversy sufficiently

likely to recur when a party has a reasonable eapeatthat it ‘will again be subjected to the
alleged illegaility,’ . . . or “vill be subject to the threat pirosecution’ undethe challenged

law.”) (quoting_ Lyons461 U.S. at 109 and Bellgtd35 U.S. at 774-775)); seésoLomax 471

F.3d at 1018 (challenging party must show reigsonable to expect action by challenged par
“will once again give rise to the assty moot dispute”) (citation omitted).

B. Standing in the First Amendment Context

“[I]n recognition that thaAmendment ‘needs breathing spdd¢he Supreme Court has
relaxed the prudential requirement of standinthe First Amendment context.” Canate®®4

F.3d at 853 (quoting andtitig Broadrick v. Oklahomad13 U.S. 601, 611-12 (1973), and J0Os¢

H. Munson Cq.467 U.S. at 947-56). Under the “overldth” doctrine, “an overly broad statu

or regulation” may be challengédy showing that it may inhibthe First Amendment rights of

individuals who are not befe the court.” 4805 Convoy, Incdl83 F.3d at 1112. This doctrine

“is based on the observation that ‘the verisence of some broadly written laws has the
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potential to chill the expressive activity others not before the court.” Iquoting_Forsyth

County v. Natioanlist Movemen505 U.S. 123, 129 (1992)), and citing Lind v. Grimn3€r

F.3d 1115, 1122 (9th Cir. 1994) (doctrine designed to avert potential chilling effect on spe
As the Ninth Circuit has explained:
... [S]tanding arises “not because [the plaintiff's] own rights of free
expression are violated, but because jofdécial prediction or assumption that
the [challenged statute’s] very existermay cause others not before the court
to refrain from constitutionally protected speech or expression.” . . .
Canatella304 F.3d at 853. (quoting BroadrjekL3 U.S. at 612).

The overbreadth doctrine thus “serves to owere what would othense be a plaintiff’s

lack of standing.” 4805 Convoy, Ind.83 F.3d at 1112 (citation omitke Nevertheless, in

determining whether overbreadtlastliing exists, the issue of whether the plaintiff “satisfies t

requirement of ‘injury-in-fact”remains “the crucial issue.” If§quoting Joseph H. Munson, Co

467 U.S. at 958). As such, “to demonstrateditanfor an overbreadth claim,” a plaintiff mus
show “he [or she] and others in his [or her] position &aceedible threaof discipline under the
challenged statutes, and mansequently forego their expressive rights under the First
Amendment.” Canatell&8804 F.3d at 854 (since plaintiff allegetbhcrete and particularized
harmsto his First Amendment rights,” and had aerstrated “a sufficieritkelihood that he and
others may face similar harm in the future jstehowing was deemed to be “enough to satisfy
the prudential requirements of standing for stFAmendment overbreadth claim.”) (emphasig
added). As the Ninth Circuit has further explained:
[The] slender [overbreadth] exceptionth@ prudential limits on standing . . .
does not affect the rigiconstitutional requiremerthat plaintiffs must
demonstrate an injury in fact to inwela federal court’s jisdiction. Rather,
the exception only allowfhose who have suffered some cognizable injury,

but whose conduct is notgiected under the First Amendment, to assert the
constitutional rights of others.
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4805 Convoy, In¢.183 F.3d at 1112 (citation omitted); s#soBigelow v. Virginig 421 U.S.

809, 816-17 91975) (plaintiff “must present more thliegations of a subgtive chill,” rather
“[tIhere must be a claim of specific present objective harm or a threat of specific future hali

(quoting_Laird v. Tatum408 U.S. 1, 13-14 (1972)). Accondly, the requirement remains thal

“[t]he potential plaintiff . . . have ‘an actuah@ well-founded fear that ¢hlaw will be enforced

against [him or her].” CPLC;1328 F.3d at 1095 (quoting American Booksellers Ass’n, Inc.

484 U.S. at 393); semsoGet Outdoors [I1506 F.3d at 891 (plaintiff stitequired to show injury

in fact when raising claim of overbreadth); ARLPAZ20 F.3d at 1006.
“Without this bare minimum of standing eloverbreadth exception would nullify the

notion of standing generally in FirBmendment litigation.” Get Outdoors, 06 F.3d at 891,

seealsoDoucette 955 F.Supp. at 1199 (even plaintifiriging facial challenge on First
Amendment overbreadth grounds has standing only if he or she is able to establish some
or threatened injury to himsedf herself). As one district aat has succinctly described what
must be shown here:

Where a plaintiff argues that he isrimed by the chilling of his speech, he
is still “required to show that he s&riously interestenh subjecting himself
to, and the defendant seriously intentenforcing, the challenged measure.”
NAACP v. City of Richmond43 F.2d 1346, 1351 (9th Cir.1984). As aresult,
“[a]llegations of a subjective ‘chill’ areot an adequate substitute for a claim
of specific present objective harmathreat of specific future harml.aird v.
Tatum 408 U.S. 1, 13-14, 92 S.Ct. 2318, 2325-26, 33 L.Ed.2d 154 (1972).
“Rather, to establish stedimg in this manner, a platiff must proffer some
objective evidence to substantiate harl that the challenged [statutory
provision] has deterred him froemgaging in protected activityBordell[ v.
General Elec. Co,]922 F.2d [1057,] 1061 [(2nd Cirr. 1991)]. The question is
how likely it is that the governmentill attempt to use the challenged
provisions against the plaintiff, noterely how much the prospect of
enforcement worries the plaintifhee American Library Ass'n v. Ba856
F.2d 1178, 1193 (D.C.Cir.1992).

Doucette 955 F.Supp. at 1199-1200. However, where thmtilf fails “to allege even a desire
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to engage in [protected] conduct or speech,” plaaty “lacks standing even if he [or she] alleg
that his [or her] speech has been chilled.aid1200. Important to determining whether the
requisite evidentiary showing hasdmemade, therefore, will bedlplaintiff’'s “history” with the
challenged statute or body charged with enfordings well as his or her “continuing activities

Canatella304 F.3d at 854 n.14.

D
(7]

On the other hand, in terms of the type ¢diny needed to be shown, “the Supreme Cqurt

has endorsed what might be cdlke‘hold your tongue and challengow’ approach rather thar

requiring litigants to speak first and takeithchances with the consequences.” ARLPAP0D

F.3d at 1006 (quoting Dombrowski v. Pfist880 U.S. 479, 486 (1965)j[W]here a plaintiff
has refrained from engaging in expressive agtifar fear of prosecubin under the challenged
statute, such self-censorship is a ‘constitutionstifficient injury’ as long as it is based on ‘an
actual and well-founded fear’ that the challeshgeatute will be eiorced.” Human Life 624
F.3d at 1001 (citations omitted); se&isOARLPAC, 320 F.3d at 1006 (“[o]ne does not have to

await consumption of threatened injury to obtain preventive religfipting Reg’l Rail Reorg

Cases419 U.S. at 143). Still, “[t]he self-cemnrsbip door to standing does not open for every
plaintiff,” and, as noted above, a challenging yarill not succeed merely by “nakedly asserti
that his or her speech [has been] chilled.” CP|.82B F.3d at 1095; sedsoCanatella304 F.3d
at 854 n.14 (challenged statute’s mere existence isnmtgh to give rise to injury sufficient fo
standing purposes).

C. Plaintiffs Have Failed to Alleg€oncrete and Particularized Harms

Plaintiffs argue they “unquestionably havarsting to present their claims,” because th
have “muted their speech, modified the conteriheir messages, and altered their behavior 3

in an attempt to avoid triggering [Washingtorrsgistration and disclosure requirements.” EC
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#35, pp. 1-2. They argue “[a]bsent a decision Iy @ourt striking down” those requirements,
they “will continue to silencéheir speech, modify their intendeommunications, and alter the
behavior.” Id. Specifically, in an attempt to avoittiggering” Washington'’s laws governing
grassroots lobbying, plaintiffs assert:

e CE has: changed “the messageoitnmunicates to thpublic”; “stopped
urging the public to contact legistas in support of lowering taxes and
shrinking the size of government”; emed “that invited speakers refrain
from making a public ‘call to actioron these and similar state issues”;
“refrained from petitioning and lobbying activity as it had previously
planned”; “tailored its message tov@d characterizing certain activities
as a campaign’”; “slowed its outreaahd development plans”; “brought
in fewer participants”; “put its foral fundraising plans on hold”; “created
spreadsheets to carefully track emgieures made in support of its state
activities”; and avoided “spending maditean $500 in a given month to
advance its legislaterzand policy goals”.

e MCOM has: “changed the messagedatmmunicates to the public”;
avoided “urging the public to contdeiislators in support of eminent
domain reform to avoid triggig the definition of ‘lobbying™;
“deliberately ‘ratchet[ed] down’ itactivities”; and “looked for ways to
‘fly under the radar onot fall within — or gécaught up within’ the
requirements of the law[s gawveng grassroots lobbying].”

Id. at pp. 3-4. Plaintiffs also sart that “[a] corporation thdtad pledged money in support of
CE refused to donate after learning thahame, support of CE, and amount of donation migf
be disclosed to and made public by the PDa@d that but for Washington’s laws governing
grassroots lobbying:
e MCOM would: (1) “actively disttbute fliers, organize community

meetings, and contact government offisiin an effort to support reforms

of Washington’s . . . CRL . . . and eminent domain laws and to oppose . . .

TOD . ..”; (2) “not track expenditusemade in support of its activities”,

and (3) “spend more than $500 in a giveonth to advance its legislative

and policy goals.”

Id. at p. 4. Plaintiffs further asgehat it was reasonable for thesmmodify their activities and

that they have a well-founded fear of being subjo enforcement action by the PDC, given th
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the PDC has made clear RCW Chapter 42.17 will heresd if it or any other organization fail
to comply with the requirements thereof. &dl.pp. 4-5.

The problem for plaintiffs, however, is that they have not presented sufficient objec
evidence of the requisite specificity to estabisdmding in this caseAs discussed above, the
factors the Court must consider in determinvtgether the case and comtersy requirement ha

been met include whether the challenging pars/“haticulated a ‘concrete plan’ to violate the

A

live

law in question,” as well as “the history ofgpg@rosecution or enforcement under the challenged

statute.” CPLC-1328 F.3d at 1094. Even under the more relaxed standing requirements in the

First Amendment context, “concrete and partidakd harms” still must be alleged with the

requisite specificity. Canate|l804 F.3d at 853; sedsoBigelow, 421 U.S. at 816-17 (claim of

specific present objective or futunarm must be made); Doucet®5 F.Supp. at 1199 (plaintiff

“still ‘required to show that he seriously interesteth subjecting himself to . . . the challenge

measure’) (quoting NAACP743 F.2d at 1351) (guhasis added).

)|

Neither MCOM nor CE, however, have shown through their “history” either with RQW

Chapter 42.17 or the PDC itself — such as, fangxe, being subject to enforcement action of
prosecution by the PDC under those statutidsctigh their “continuing activities” or through
the articulation of any “concrete plan” to actually violate RCW Chapter 42.17, the type of g
or threatened injury the case and controveegyirement demands. Also as noted above, R(
42.17.200 is concerned solely withagsroots lobbying aimed at efting state legislation. But
neither MCOM nor CE has provided any evidenag/thave engaged img actual past activity,
are engaging in any current activay have an articulated, concrgti@n to affecsuch legislation
— or are even seriously interestbaing so — in the future.

For example, MCOM has focused on resisengnent domain efforts at the local level
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SeeECF #1, 1 10, 29, 31. Indeed, MCOM itself adrintd in the past it has not been requirg
to register and report under RCW 42.17.200, becaluge focus on efforts made by the City o}
Seattle. Sed. at 1 32. Further, while @intiffs point to proposed ate legislation introduced in
the years 2006 through 2009, regarding emidemntain, CRL and TOD as being areas of
concern for MCOM, they have not alleged orrpged to any evidence that MCOM actually wa
engaged in affecting such Isgtion during this period. Séeé. at {1 33-36. Plaintiffs also clain
MCOM *“anticipated the need” for and “intendedntmbilize grassroots activism” in regard to
similar proposed legislation in 2010 — which faitedbe enacted, but apparently not because
any efforts on MCOM'’s part — but once more carpmnt to any evidencef actual mobilization
activities on their part. Sad. at 1 37-38.

CE’s past and present activities have beehare even less specifically oriented towar
affecting past, current or proposed state legislation than those of MCOM. Thus, for exam
claims it is “dedicated to educating the publioatthe benefits of lower taxes, less regulatior]
and smaller government,” and in the past hasepekth elected officials, established a publig
website and hosted monthly meetings areh&prs about “public policy issues.” it 7 11, 58.
No showing has been made, however, as to ttemexf any, such activities have been or are
directed toward state — as opposed to fedenalcait levels of government the latter two of
which clearly are not governed by RCW 42.17.200addition, CE admits it has never met th
statute’s monetary thresholdgytyering coverage thereunder. Seeat I 56.

MCOM'’s anticipated future activities are slarly devoid of the neasary specificity to
reasonably qualify as an articulatedncrete plan to wlate RCW 42.17.200. Seés at 71 40-45.
In particular, while MCOM states it anticipatiegure legislation to be introduced concerning

eminent domain, CRL and TOD - and thus “woule lik create fliers, ganize and hold public
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meetings, send email blasts, organize trips to\flashington State capitaBpeak to the press,
and explicitly urge the public toontact their legislats to support” reform in those areas — ag
they have not identified any pelar legislative proposal theyre targeting, any actual efforts
they have undertaken so far to do so (emees that may fly undéhe radar of RCW 42.17.200
or any “concrete” plan ithat regard, other than the meaetfthat they “would like” to do so.
ECF #35, p. 8. Similarly deficiestaims of future desired actiies are made by CE concernin
anticipated “legislation seekirtg raise taxes, grow the si@éstate government, and increase
regulatory burdens?® Id. at p. 9.

Plaintiffs claim that in early 2011, WashingtState’s Office of the Attorney General
requested the help of MCOM representativesiabilizing “community support for legislation
reforming” the state’s eminent domain laCF #35-2, 1 9. But none of the documentary
evidence provided by plaintiffs taugport this claim actually does so. I8€F #40, Declaration

of Jeanette M. Petersen, Email Correspondd®egarding Testimony in Support of Attorney

General Eminent Domain Legislatiéh.To the extent any MCOM peesentative did participate

in efforts to reform state eminent domain lediska, furthermore, such participation appears t
have occurred for the most part in early Novenm®008, and even then latg in the capacity of
witnesses testifying in regard bmw eminent domain has affectddm both as individual homse

owners and as residents of Sedl8eeECF #38, Declaration of Tim Ford, 1 2-7, 9, 13-14,

20 CE also would like to engage in such activities in regard to anticipated legislation “seeking to implement tf
provisions of the federal Patient Protection and Afford&lalee Act, P.L. 111-148 (President Obama’s healthcar
law),” but clearly this concerns proposfedlerallegislation, and thus does not implicate RCW 42.17.200 or any
Washington’s other laws governing grassroots lobbyingatlg. 9.

21S_eeLu'an, 497 at 888 (purpose of summary judgment “is neepdace conclusory allegations of the complaint
answer with conclusory allegations of an affidavit.”).

22 plaintiffs state that to the extent there remains “atipesas to whether MCOM has standing in this case, the
will amend their complaint to add the names of thepeesentatives in theirdividual capacities. SEeCF #40, p.

4 and n. 1. At this stage in the proceedings, howelaintiffs may amend their complaint “only with the opposir
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Minutes of November 7, 2008 Meeting of Exent Domain Task Force, pp. 2-3.

Citing American Civil Liberties Union of Nevada v. Hell&78 F.3d 979 (9th Cir. 2004

plaintiffs argue the level of specificity this Cofinds they must show to establish standing is
simply not required. Plaintiffs’ reliance on Hell&nough, is misplaced. Specifically, the Nint
Circuit found the plaintiff in that case had slarg to bring its First Amendment overbreadth

claim, as the plaintiff's complaint allegecetibhallenged statute h&already prohibited and

continue[d] to restrict” its prected speech, and provided “examples of such restrictionat Iq.

983-84 (noting further plaintiff's complaint identified specifioposed legislation it intended t(
engage in, and produced evidetitat one of its members haddn “prosecuted for violations”
of statute in question). As disgsed above, plaintiffs have mau®such showing in this case.
Plaintiffs have not presented the Court vatty other Ninth Circuit — or Supreme Court
case holding that it is sufficient to merely alleggeneral desire or plan engage in activities
that are likely to implicate the challenged stat without any historgf having previously done
so, evidence of actually currentlyidg so or an articulated, concrgtian to do so in the future.
Rather, Ninth Circuit case law — including Helleappears to require the opposite showing.
example, the plaintiff in Human Lif§o]ver the years . . . ha[d] expended considerable time
resources opposing efforts to legalize physicissisded suicide” — which was the subject of th
specific ballot initiative it soughb oppose — and had undertaken “plans to solicit funds for g

launch a public education campaign” consistifithree proposed puisl communications,”

party’s written consent or the [Clourt'salee.” Fed. R. Civ. P. 15(a)(2). Defendants have not so consented her|
there is no evidence before the Coudttthefendants in fact would consensteh an amendment. Further, while
is true that leave should be freely given “when justiceegaires” — and ignoring the fact that plaintiffs have not

properly moved to amend its complaint — the Court findscisloes not require the granting of leave in this case.

First, plaintiffs fail to explain why the above MCOM representatives could not have been adaed 8adbnd, it
would not be fair to defendants at this late stage of the proceedings to allow such an amendment. Third, an
importantly, no showing has been made that either of the above MCOM representatives would be any more
to standing in this case than MCOM itself.
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including distribution of a “solitation letter” already draftedargeting of individual voters by
telephone using planned scriptgda already written), and th@oadcasting of “four proposed
scripts for thirty-second radio spots” (once malready planned). 624 F.3d at 995-96. On th
basis, the Ninth Circufbund standing existed. Sek at 1000-02 (noting the plaintiff was] a
politically active organization that ha[d] belkeavily involved in public debates about pro-life
issues in the past and intend[ed] to undertake futomemunications likehtose it wished to mak
in conjunction with the [specific ballaitiative it sought to oppose]”).

In Lomax standing was found to exist where thaipiiffs, in anticipating the upcoming
election, had “circulated a petiti to place [an initiative] on tHeallot,” which they submitted to
the state’s Secretary of State for determinatioio aghether that initiatie qualified to be placed
on that ballot (which it did not, lbause it was found to have failedcomply with a state rule o
acquiring signatures). 471 F.3d at 1012. Whiledlleetion had passed by the time the case ¢
before the Ninth Circuit for consideration, plaffisi claim challenging that rule was determine
to fall within the capable of repetition, yet euaglireview exception to the mootness doctrine,
it was reasonable to expect the plaintiff woatghin be subject to the above state rule.i&esd
1013. Once more, the demonstrated history of wigahe particular stataw at issue shown in
Lomaxhas not been established bgiptiffs’ in this case.

As in Human Life the plaintiff in_ CPLC-F which “frequently” took “a position” on stat]
propositions relating to aborti@nd assisted suicide — was fouadave standing to challenge
the state’s campaign disclosure laws. 328 Rt3D91-95. “Among its many activities,” it was
noted that the plaintiff published “voter guidesathmeported “the positions of some federal ar
most statewide candidates on dlwor-related topics,” and urgédeaders to vote for or against

certain ballot initiatives that concesat]] abortions or related subjects.” &1.1092. The plaintiff
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also “introduced evidence . . . that it plantedpend more than” the threshold spending amg
in regard to a stataitiative on the ballot dumng the 2000 general eleatipwhich would trigger
the state reporting and disclosure requirementstlt092-93.

In ARLPAC, the plaintiff — to further its stated ssion of educating thaublic in regard
to issues such as abortion and euthanasia erf¢fhade] independent ganditures to express if
support for or opposition to [political] candidate320 F.3d at 1005. While plaintiff had wantg
to “disseminate advertising without providingemty-four hour notice to candidates” as requir
by the state statute it was challenging, it “pd&d the [required] notice and delayed its speec
both before the September 2000 primagcgbn and subsequent elections.”dtl1006. Thus,
the Ninth Circuit found the plaintiff faced “actuahrm” here, although it did not actually violaj
the statue and had never been scijo penalties for doing so. Id.

In Porter one of the plaintiffs “in anticipatioaf the November 2000 national president

unt

e

ial

election,” created a website that offered “gengri@rmation about the electoral college, election

predictions, and voting,” and it provided “a faruo allow individuals around the country to
contact one another and discussirttipolitical beliefs and stragges for the upcoming election.”
319 F.3d at 487. The plaintiff soon learned, thougdt, @alifornia’s Secretgirof State had sent
the founders of another similar website a cease and ttest threagning them with criminal
prosecution “for allegedly brokering the exchawfe&otes” in violation of state law. I@t 487-
88. Although he himself had not received suchtarebecause the plaintiff was “deeply afraiq
of being similarly prosecuted, he susged the operation of his own website.dtl488. Since
the plaintiff had “expressed his imiieto create a similar websitefunture presidential elections,’
other plaintiffs were likely tase that website and there wasmdication the Secretary of Statg

would not enforce the election lawgainst him, plaintiffs’ challenge to those laws were ripe,
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well as capable of repetition, yet evading reviewatd488-90.
Finally, in Canatellawhile not involving a campaign @wbbying disclosure challenge, 4§

noted above, the Ninth Circuit exgssly noted that it was the plaffis “history” of disciplinary

LS

proceedings before the California State Bar ansl ¢bntinuing activities as a zealous advocate,”

as well as the nature of his challenge to the®Bstatutes and rules ofgbessional conduct, that
led it “to conclude the requiremts of standing” had been m804 F.3d at 854 n. 14. All of the
cases just discussed thus make clear tHatat some objective showing of having engaged i
of presently engaging in or of amticulated, concrete plan to engagé¢he type of activity that ig

the object of the challenged sttd is required to establish stimg, even under the more relaxq

standards for First Amendment claims. As exmdiabove, such a showing is simply absent|i

this case. Having so determined, the Court rieeess shall go on to address in the alternati
plaintiffs’ constitutional claims on their merits.

V. Plaintiff's Constitutional Claims Are Without Merit

A. Plaintiffs’ Alleged Constitutional Harms

Plaintiffs allege the regtration and reporting requiremts contained in RCW 42.17.20

—

d

D

burden their free speech, in that they are “expensomplex, and time-consuming” and as such,

“interfere with, and chill [their] ability to ... engage in [anonymous] political speech.” ECF #
1 82. Plaintiffs further allege those requirenseviolate their First Amendment “to associate
with, and have individuals contritrito, their causes,” as well e right of association of “any
potential donors or volunteers who wish to support” those causes.fIf.84, 86. In addition,
plaintiffs claim the “dissemination of the inforti@n contained in [the reports they are require
to file with the PDC], create ¢hreasonable probability that [their] respective members will fg

threats, harassment, or reprisals if their namédresses, and occupations were disclosedat |
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1 85. Plaintiffs also claim the efforts they hawade or anticipate having to make to avoid the

registration and reporting requirements cargdiin RCW 42.17.200 — such as limiting their
expenditures and changing their communicationsectirt interfere with their right to exercise
their “unfettered ability taraft their message.” Iét § 87; ECF #35, pp. 2-4.

Plaintiffs, furthermore, allege the exenggtiof “media entities” and public officials in
RCW 42.17.160 from the registration and rejmgy requirements contained in RCW 42.17.20(
“discriminates against those citizens who do nbiriéo those categories and deprives” plainti
and others “of the equatotection of the laws®® ECF #1, { 88. Plaintiffs allege as well those
same registration and reporting regments, and “the interaction” thereof with the exemptior]
contained in RCW 42.17.160, “resuitregulations that are vagusverbroad, and deprive” ther
“of their right to receive fair notice of what the law requires.”ady 89. They claim the PDC’g
“procedures for obtaining a formal declaoatiof the application of [RCW 42.17.200 and RCW
42.17.160] are lengthy and complex and do not altbem] and others to receive a definitive
statement regarding the applicatiorsath laws in a timely manner.” ldt  90.

Plaintiffs assert “[t]his lack oflarity also leaves [them] aradhers at risk of arbitrary an
ad hocenforcement of” the above laws. &t.q 91. Specifically, plaiiffs claim the manuals the
PDC publishes to give citizens guidance in clyimg with Washingtors lobbying registration
and reporting requirements are lengthy, and fgirtvide definitive answers, thereby requirin
further consultation of the applicable state lawd aules themselves (whigaintiffs also claim
are overly lengthy) SEleCF #22, p. 6. Plaintiffs assert thegve struggled with the complexity]

of RCW Chapter 42.17, and have ‘iseis concerns” regarding theibility to comply with RCW

2 As noted by defendants, plaintiffs further allege in their motion for summary judgment that the exemption
42.17.160(5) gives to those “who restrict their lobbying &&@s/to no more than four days or parts thereof durin
any three-month period” deprives them and others of the equal protection of the laws as well. ECF 2223.pp.
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42.17.200, the biggest of which concerns how ‘lso@nmunity groups” such as themselves
should “keep track of and rep@iounts spent in connection witkeir varied activities.” Idat
pp. 7-8. Lastly, plaintiffs allege they “face a dl#e threat of prosecution” if, as they intend,
they make expenditures in excess of theamts set forth in RCW2.17.200, and they do not
register with the PDC. Icat § 92.

B. Facial Versus As-Applied Constitutional Challenges

There are two types of constitutional challenges a party may make regarding a contested

statute, and which plaintiffs, a®ted above, have presented in ttase. First, a statute may be

challenged “as applied.” 4805 Convoy, Int83 F.3d at 1111 n.3. “This type of challenge
contends that the law is uncaihgtional as applied to theahtiff’'s particular expressive
activity, even though the law may be capaiflgalid application to others.” 1d“[A] successful
‘as-applied’ challenge,” therefer “does not invalidate the latself, but only the particular
application of that law.” 1d.“As-applied” challenges are the nodue to the “general rule” that
an individual “who has engaged in activity thah@t constitutionally ptected cannot complair
that the statute is unconstitutidraa applied to others.” Doucet®55 F.Supp. at 1199 n.1 (citin

United States v. Raing862 U.S. 17, 21 (1960)).

By contrast, a “facial’ challenge to the cthgionality of a satute “does not depend
upon whether [the challenging party’s] own activgyshown to be constitionally privileged.”
Bigelow, 421 U.S. at 815. Such a challenge thusdme require the party “making the attack
to demonstrate that the statute is unconstitutional as applied to him or a¢i818-16; sealso
Doucette 955 F.Supp. at 1199 n.1. However, “a plaintiff whose coridymbtected may also
bring a facial challenge to a & that he [or she] contenidsunconstitutional, . . . by arguing

that the statute could never be applied inlalwvaanner and would chill the speech of others.”
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4805 Convoy, In¢.183 F.3d at 1112 n.4 (emphasis in orjin As noted above, “a ‘facial’

challenge is generally rejected for prudentggsons,” although thedtdinary reluctance to

entertain [one] is somewhat diminished in the First Amendment context’ because of the ‘c
that those who desire to engagéegally protected expressiamay refrain from doing so rather|
than risk prosecution or undertake to héwelaw declared . . . invalid.” Doucet@5b5 F.Supp.

at 1199 n.1 (quoting Roulett v. City of Segtldl® F.3d 1425, 1427 (9th Cir. 1996)).

“A successful challenge to tliacial constitutionality of a law invalidates the law itself.

4805 Convoy, In¢.183 F.3d at 1111 (citation omitted). His, facial challeges ‘are allowed

not primarily for the benefit of the litigant, butrfthe benefit of society to prevent the statute
from chilling the First Amendment rights ofhatr parties not before the court.” lat 1111

(quoting_Secretary of State Bfaryland v. Joseph H. Munson Cd467 U.S. 947, 958 (1984)).

“Declaring a statute facially unastitutional,” however, “is, mafestly, strong medicine,” and
‘has been employed by the [Supreme] Courtisg@r and only as a & resort.” Bigelow 421
U.S. at 817 (quoting Broadrick13 U.S. at 613).

“A facial challenge to a [statute] is . . etimost difficult challenge to mount successful
since the challenger must establibat no set of circumstancessts under which [it] would be

valid,” i.e., “that the law is unconstitutional ifi af its applications.” Washington State Grangg¢

v. Washington State Republican PaB$2 U.S. 442, 449 (2008) (facial challenge must fail

where statute has “plainly legitimate sweep.”) (quoting Washington v. Gluck&#drd).S. 702

739-40 (1997))); United States v. Salera81 U.S. 739, 745 (1987) (tabat statute “might

operate unconstitutionally under some conceivable set of circumstances is insufficient to 1
it wholly invalid, since [the Supreme Court has] rextognized an ‘overbreadth’ doctrine outsi

the limited context of the First Amendment.”). This'a high burden of proof” for a plaintiff to
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meet. S.D. Meyers, Inc. v.it§ and County of San Fancisc263 F.3d 461, 467 (9th Cir. 2001),

As the Supreme Court sidurther explained:

... In determining whether a lawfacially invalid, we must be
careful not to go beyond the statutedsifill requirements and speculate about
“hypothetical” or “imaginary” case$ee . . . Raine862 U.S. [at] 22 . ..
Exercising judicial restraint in a faciehallenge “frees the Court not only
from unnecessary pronouncement on constitutional issues, but also from
premature interpretations of statutes in areas where their constitutional
application might be cloudyRaines, suprat 22 . . .

Facial challenges are disfavored fovesal reasons. Claims of facial
invalidity often rest on speculation. Asconsequence, thegise the risk of
“premature interpretation of statutes on the basis of factually barebones
records.”Sabri v. United State$41 U.S. 600, 609, 124 S.Ct. 1941, 158
L.Ed.2d 891 (2004) (internal quotation msuknd brackets omitted). Facial
challenges also run contrary to the fumeatal principle of judicial restraint
that courts should neither “ *anti@fe a question of constitutional law in
advance of the necessity of deciditig nor “ ‘formulate a rule of
constitutional law broader than is requirey the precise facts to which it is to
be applied.” "Ashwander v. TVA97 U.S. 288, 347, 56 S.Ct. 466, 80 L.Ed.
688 (1936) (Brandeis, J., concurring) (quotitigerpool, New York &
Philadelphia S.S. Co. v. Commissioners of Emigratld’3 U.S. 33, 39, 5
S.Ct. 352, 28 L.Ed. 899 (1885)). Finallgcfal challenges threaten to short
circuit the democratic process by peeting laws embodying the will of the
people from being implemented in a manner consistent with the Constitution.
We must keep in mind that “ ‘[a] ruling of unconstitutionality frustrates the
intent of the elected reprastatives of the people.’Ayotte v. Planned
Parenthood of Northern New En46 U.S. 320, 329, 126 S.Ct. 961, 163
L.Ed.2d 812 (2006) (quotingegan v. Time, Inc468 U.S. 641, 652, 104
S.Ct. 3262, 82 L.Ed.2d 487 (1984) (plurality opinion)). . . .

Washington State Grang®52 U.S. at 449-51; se¢soUnited States v. Harris847 U.S. 612,

625 (rejecting facial challenge ¢suse challenging parties’ predictions of unconstitutionality
amounted to “[h]ypothetical bordare situations,” finding “too mmote” possibility others will

engage in self-censorship); Florida League of Professional Lobbyists v. Mgggs8d 457, 460

(11th Cir. 1996). “Itis with tese principles in view that” tHéourt must consider the facial

challenges presented by plififs. WWashington State Grang®52 U.S. at 451. But as explaine(

in greater detail below, plaintiffs have falleo demonstrate that Washington’s laws governing
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grassroots lobbying, including RCW 42.17.200 R&W 42.17.160, are unconstitutional, eithg
as applied to them or on their face.

C. The Right to Engage in Anonymouswlitical Speech and the Right of
Association Have Not Been Unduly Burdened

As indicated above, plaifits claim RCW 42.17.200 and tfRRDC'’s regulations on their
face and as applied to them prohibit — or attlebdl and/or severelpurden — their ability and
that of others to engage in political speechht@tonymous and otherwise, and to associate.
ECF #1, 11 99-100, 102, 108, 110. Plaintiffsral®&CW 42.17.200 and the PDC'’s regulations
“create the reasonablegtrability that [their] respective members, suppe and contributors,
and their potential members, supporters andritutors, will face thrats, harassment, or
reprisals if their names, addressasj occupations were disclosed.” &.101. In addition,
plaintiffs allege RCW 42.17.200 and the PDC'gulations impose “onerous, expensive, time;
consuming, and complex” requirements that amee$icess relative to” @nare “not supported”
by a “compelling, important, substantial or evegitiemate state intere$tand that are “not
sufficiently tailored to suppoeany such interest.” Icat 1 103, 106, 112.

1. The Right to Engage in Politicahd Anonymous Speech and the Right of
Association under the First Amendment

“The First Amendment prohibits Congress from enacting laws ‘abridging the freedo

speech.”” Long Beach Area Peace Network v. City of Long B€daing Beacli), 574 F.3d

1011, 1020-21 (9th Cir. 2009) (quoting U.S. Const. amend. Ialse§&peechnow.org v. Feder

Election Commissiolf‘Speechnow), 599 F.3d 686, 692 (D.C. Cir. 2010). That Amendment

applicable to the States tugh the Fourteenth [AmendmentEirst National Bank of Boston v.

Bellotti, 435 U.S. 765, 778 (1978); salsoLong Beach574 F.3d at 1021. In addition, “certail

types of speech enjoy special status.” Long Beaéh F.3d at 1021. For example, “[p]olitical
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speech is core First Amendment speech,” thabbas deemed “critical tine functioning of our
democratic system.” Id.

In terms of free speech and anonymity, the 8onar Court has held in the literary contg
that the decision of an author “to remain anoaym. . . is an aspect of the freedom of speecl

protected by the First Amendment.” Mtyre v. Ohio Elections Commissipf14 U.S. 334, 342

(1995) (“[A]t least in the field of literary endeaw the interest in having anonymous works er
the marketplace of ideas unquestionably outweigygpablic interest in requiring disclosure a
a condition of entry.”). Id.“The freedom to publish anonymously,” however, “extends beyor
the literary realm.” 1d(noting that “[p]ersecuted groupedsects from time to time throughout
history have been able to critie oppressive practices and lagigher anonymously or not at

all.”) 1d. (quoting_Talley v. California362 U.S. 60, 64 (1960)).

In addition to protecting “pdical expression,” the First Amendment protects “political

association as well.” Buckley v. Vale424 U.S. 1, 15 (1976); sedsoCitizens Against Rent

Control/Coalition for Fair Housing. City of Berkeley, Californig“Citizens Against Rent

Contral’), 454 U.S. 290, 295 (1981); Long Bea&iT4 F.3d at 1020-21 (“The First Amendmer
prohibits Congress from enacting laws ‘alging . . . the right of people peaceably to
assemble.”™) (quoting U.S. Const. amend.lhdeed, the Supreme Cainas found the right of
association is “a ‘basic constitutional freedom’ . attis ‘closely allied to freedom of speech.’

Buckley, 424 U.S. at 25; semsoCitizens Against Rent Contrad54 U.S. at 295 (recognizing

importance of freedom of assation in guaranteeing right pieople to make voice heard on

public issues); National Assodia for the Advancement of Cated People v. State of Alabam

(“NAACP"), 357 U.S. 449, 460 (1958) (noting “close nexus between the freedoms of spee

assembly,” and that “[e]ffective advocacy of bptiblic and private points of view, particularly

ORDER - 58

xt

ter

d

—

a

ch and




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

controversial ones, is undenialdghanced by group association.”).
“[G]roup association is proté=d [under the First Amendment,] because it enhances

ffective [sic] advocacy.” Buckley424 U.S. at 65 (quoting NAACRBS57 U.S. at 460). Further,

“compelled disclosure of affiliation with groupagaged in advocacy may” be an “effective . .|.

restraint on freedom of association.” NAACI57 U.S. at 462 (“Thi€ourt has recognized the
vital relationship between freedaimassociate and privacy in on@ssociation.”). “The right to
join together ‘for the advancement of beliefgladeas,”” furthermore, “is diluted if it does not

include the right to pool monedfirough contributions, for fundse often essential if ‘advocacy

is to be truly or optimally ‘effective.” Buckley424 U.S. at 65-66 (internal citation omitted).

“Moreover,” the Supreme Court has noted that fthasion of privacy of belief may be as gre
when the information sought concerns the giand spending of money agen it concerns theg
joining of organizations, for ‘(f)in@cial transactions can reveal amabout a person’s activities

associations, and beliefs.” ldt 66 (quoting California Bankers Ass’n v. Shu#t26 U.S. 21,

78-79 (1974)).

2. Plaintiffs’ OverbreadtiClaim

Plaintiffs argue that what RCW 42.17.200 “cafjgassroots lobbying's more accurately
described as ‘grass roots issuw@cacy’ or grass roots politicapeech,” not lobbying “as that
term is commonly understood” — i.e., that whietolves “direct contacivith public officials.”
ECF #22, pp. 9-10. Rather, plaffg¢ assert the type of tieity RCW 42.17.200 governs is core
political speech involving individuals or@ups communicating with ¢hgeneral public about
various issues. Sed. at p. 10. Because the “[e]ffectiveeggise” of the right to communicate
with the general public in this manner also “regsi[the ability to engage in both] anonymous

speech and association,” thalv’'s reporting and disclosurequirements “impose serious
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impediments to the exercise [all these protected] rights.” IdPlaintiffs thus are “essentially
contend[ing]” here that RCW 42.17.200 is invdiecause it “sweeps too broadly” — both as
applied to them and in regard to others that its reporting and dikxsure requirements burdel

“more speech than is constitutionally permissible.” Human, 684 F.3d at 1020 n.9; Kimbell

v. Hooper 164 Vt. 80, 83 (1995).
“A law will be struck down for overbreadth wh ‘it does not aim specifically at evils
within the allowable area of government gohbut instead sweeps within its ambit other

activities that constitute an exercise’ of gied expressive or assational rights.” CICU 534

F.Supp. at 493 (quoting Thornhill v. Alaban3d0 U.S. 88, 97 (1940)). “[V]oiding a law for
overbreadth,” however, “is ‘strong medicine’ thatiould only be applied “aslast resort.” Id.
at 494 (quoting Broadrigkt13 U.S. at 613, 615 (“[O]verbreaditjudication is an exception to
our traditional rules of practicand . . . where conduct and notrelg speech is involved, we
believe that the overbreadth of a statute musbniyt be real, but substantial as well, judged ir

relation to the statute’s plainlggitimate sweep.”). Accordingl “claimed flaws must be of a

substantial concern ind¢lcontext of the statute as a wholé&obe’ the statute will be invalidated|.

Kimbell, 164 Vt. at 85. Further, the protected speephaintiff intends to engage in — but has
refrained from doing so for fear of prosecutiomust “arguably” fall “within the [challenged]
statute’s reach” to establish a “constitutionally sufficient injury.” Human, 682 F.3d at 1001
(citations omitted); sealsoCPLC-|, 328 F.3d at 1095.

3. Standard of Review: Exacting Scrutiny Applies

Since “compelled disclosure, in itself, camigesly infringe on pwacy of association

and belief,” disclosure requirements “dan First Amendment interests.” Speechnd99 F.3d
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at 696 (quoting Buckleyt24 U.S. at 643¢ “[I]n contrast with liniting a person’s ability to
spend money on political speech,” howeversttbsure requirements ‘impose no ceiling on

campaign-related activities,” nor doey “prevent anyone from speaking.” ([duoting_Buckley

424 U.S. at 64, and McConnell v. Federal Election Comsy0 U.S. 93, 201 (2003)); sekso

John Doe v. Reed 30 S.Ct. 2811, 2818 (2010) (noting thatlfsclosurerequirement” is “not a

prohibition on speech,” because while such “regaents may burden the ability to speak, . .

they do not prevent anyonein speaking”) (quoting Citizens United v. Federal Election

Comm’n 130 S.Ct. 876, 914 (20101) (emphasis in orig)nas such, disclosure requirements

“inhibit speech less than do comwiion and expenditure limits,” or than do sanctions on “pure

speech.” Speechngw99 F.3d at 696 (citing Citizens UnitedB0 S.Ct. at 914}; seealso

CICU, 534 F.Supp. at 494.
Indeed, the Supreme Court hasagnized disclosure as “a less restrictive alternative

more comprehensive regulations of speech.”{dgioting_Citizens Unitedl30 S.Ct. at 915); se¢

alsoBuckley, 424 U.S. at 68. Thus, a “basic distinati exists between “financial limitations”
that “necessarily reduce[ ] the quantity of expression by restricting the number of issues

discussed, the depth of their exploration, and the size of the audience reached,” and discl(

24 As the Supreme Court noted_in Buckley

It is undoubtedly true that public disclosure of contributions to candidates and political parties
will deter some individuals who otherwise might contribute. In some instances, disclosure may
even expose contributors to harassment oliagta. These are not insignificant burdens on
individual rights, and they must be weighed carefully against the interests which Congress has
sought to promote by this legislation.

424 U.S. at 68.

% Seeid. at 692 (noting that because contribution limits “implicate fundamental First Amendment interests,” \
the government “attempts to regulate political campaigdsapress advocadkirough contribution limits, . . . it
must have a countervailing interest that outweighs the limit's burden on the exercise of First Amendment rig
and “[t]hus a ‘contribution limit involving significant interference with association&tsighust be closely drawn t
serve a sufficiently important interest.(§uoting_Davis v. Federal Election Comm1P8 S.Ct. 2759, 2772 n.7
(2008);_sealsoCitizens Against Rent Contrel54 U.S. at 299 (limits on expenditures operate as direct restrail
freedom of expression).
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requirements, which ‘impose no ceiling ceimpaign-related activities.” Human Ljf624 F.3d
at 1003 (quoting Buckleyl24 U.S. at 19). Accordingly, “fie Supreme Court has consistentl
upheld organizational and reporting requiretseagainst facial challenges.” Speechnb98
F.3d at 696; sealsoTaylor, 582 F.3d at 9 (noting Supremeut, recognizing “lesser burdens’
that disclosure imposes on First Amendmentregts, “has upheld nwemous statutes requiring
disclosures by those endeavoring tibu@nce the political system.”).

Nevertheless, the Supreme Court has “remaghthat significant encroachments on Fil
Amendment rights of the sort thedmpelled disclosure imposeannot be justified by a mere
showing of some legitimate gavemental interest.” Buckleyl24 U.S. at 64; sesdsoDavis 554
U.S. at 744. Rather, “the subordinating inteyedtthe State [offeretd justify compelled
disclosure]” must “swive exacting scrutiny® Reed 130 S.Ct. at 2818; seésoDavis 554

U.S. at 744. This means, therefore, that theust “be a ‘relevant coefation’ or ‘substantial

26 As noted by the Ninth Circuit,[ihe Supreme Court has established different levels of scrutiny for analyzing
alleged First Amendment violations, depending on wheespeech takes place.” Long Beach Area Peace Netwy
574 F.3d at 1022. In addition to the application of “exacting scrutiny” in the cassclufadire requirements, for
example, “strict scrutiny” is required where a law favsmme speakers over othersica“the legislature’s speaker
preference reflects a content preference.” Turner Basithg System, Inc. v, Federal Communications Comm’n
(“Turner Broadcastint, 512 U.S. 622, 658 (1994); satsoCitizens United130 S.Ct. at 898; Belloft#35 U.S. at
786. A law is “content based . . . if its manifest puepissto regulate speech because of the message it convey|
Turner Broadcastind12 U.S. at 645. “Laws that burden politispeech” also “are ‘subject to strict scrutiny.”
Citizens United 130 S.Ct. at 898 (citation omitted). So #re laws that place limitations on campaign
contributions and independent political expenditures.@egs 554 U.S. at 737, 740 n.7; Rand&k8 U.S. at 246-
47; Human Life 624 F.3d at 1010. In order “[t]o satisfy strscirutiny,” the followingthree elements must be
established:

... (1) “the interests the government proffers in support” of the statute must be
“properly characterized as ‘compelling’ ”; (2) the statute must “effectively advance[ ] those
interests”; and (3) the statute must be “narrowly tailored to advance the compelling interests
asserted.” . . .

Taylor, 582 F.3d at 11 (citation omitted); selsoFederal Election Comm’n v. Wisconsin Right to Life, Jr&51
U.S. 449, 464-65 (2007); Bellatd35 U.S. at 786. The “narrow tailoring” requirement, furthermore, “is satisfie|
‘so long as the [statute] promotes a substantial government interest that would be achieved lesly effsent”
that statute. Turner Broadcastjigd 2 U.S. at 662 (quoting Ward v. Rock Against Raci¥®i U.S. 781, 799
(1989). The challenged statutory provision thus “need ntid&east speech-restrictive [or least intrusive] mean
advancing the Government’s interests.” Ithat is, narrow tailoring requireserely that “the means chosen do ng
‘burden substantially more speech tlimnecessary to further the govaent’s legitimate interests.” Igseealso

Bellotti, 435 U.S. at 786 (government “must employ means ‘closely drawn to avoid unnecessary abridgment.”

(quoting Buckley 424 U.S. at 25).
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relation’ between the governmental interastl the information required to be disclos&d.”
Davis 554 U.S. at 744 (citation omitted); sslsoReed 130 S.Ct. at 2818 Speechnd®®9 F.3d
at 696 (government may point taufficiently important” interest tht bears “substantial relatior]

to its disclosure requirement) (citing Citizens Unjt280 S.Ct. at 914); Taylpb82 F.3d at 10.

In other words, “the strength of the govermta interest must fkect the seriousness of

the actual burden on FirBmendment rights.” Davi$554 U.S. at 744; sedsoReed 130 S.Ct.

at 2818. “This type of [exacting] scrutiny isaessary,” furthermore, “even if any deterrent

effect on the exercise of First Amendmeghts arises, not throughrdct government action,

% Citing Citizens United130 S.Ct. at 889, plaintifisssert strict scrutiny ratheraih exacting scrutiny should be th
standard that is appliediiee because the statute they challenge is unconstitutionally vague and unconstitution
exempts preferred speakers and subjeots fts application. But Citizens Unitebes not hold that strict scrutiny
is applied in regard to the issue of alleged vagueness itdetfdo plaintiffs point to any other legal authority that
so holds in regard to vagueness or overbreadth challenges. Rather, as just discussed, ibe biettireztn strict
scrutiny and exacting scrutiny centers on whether the statute merely mandates the disclosu@abiiirher
related information, or instead whetlieplaces actual limits on political speehg., by restricting the amount of
independent expenditures or caaigm finance contributions oratcontent of speech itself). Sdaman Lifg 624
F.3d at 1013 _(Citizens Unitachderscored “the fundamental distinctlmetween the burdens imposed by financial
regulations . . . and those imposed by disclaimer and diselosguirements”) (citing 130 S.Ct. at 897). Further,
discussed in greater detail below, Washington’s laws govggrassroots lobbying fall into the category of laws
that merely mandate disclosure, and do not place aatigd bn political speech. Lastly, also as discussed in
greater detail below, because plaintiffs are not similatbaged to the subjects of the exemptions contained in R
42.17.160 they are challenging, and becdlngse exemptions are not both speaker-basddontent-based, strict
scrutiny does not apply here as well.

Plaintiffs also erroneously assert ti@asurvive exacting scrutiny, the statute must be narrowly tailored to adva
the governmental interest being asserted.ES&e #22, p. 11 (citing Mcintyré&14 U.S. at 347). But in Mcintyre

the Supreme Court found the statute at issue — which banned the distribution of anonymous campaign literg
be “a regulation of pure speech.” 514 U.S. at 345 (“[E]ven though this provisioesappénhandedly to advocate
of differing viewpoints, it is a direct regulation of the content of speech.”). Thukg thilki Supreme Court did use
the term “exacting scrutiny,” it in effect was applgi— and appropriately so — strict scrutiny. eat 347 (“When

a lawburdens core political speectve apply ‘exacting scrutiny,” and we uphold the restriction only if it is narrg

tailored to serve aoverriding state interest.”) (emphasis added). Indéedetting forth this standard, the Supreme

Court cited its earlier decision in Bellgtivhich held that where “a prohibitiondsrected at speech itselind the
speech is intimately related to the process of govertihrggState may prevail only upon showing a subordinatin
interest which izompelling™ 435 U.S. at 786 (noting further that burdehshowing existence of such interest is
on government, which “[e]ven then . . . must employ meelosely drawrto avoid unnecessary abridgement.™)
(emphasis added) (quoting Bucklé24 U.S. at 25). In so applying strict scrutiny, the Supreme Court also poi
out specifically that although financial disclosures “undeniably” impede “protected First Amendment activity,
“intrusion is a far cry from compelled self-identification on all election-related writings” at issue in Mclbityre
U.S. at 355. Although plaintiffs — as explained in greater detail below — attempt to\Washington’s grassroots
lobbying disclosure requirements imrtes of a prohibition directed at capelitical speech itselfi is well in line
with the type of disclosure laws the federal courts havadanerely require that thesgsted governmental interes
be “sufficiently important,” or bear “a substantial relation” to, the information to be disclosed.
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but indirectly as an unintended but inevigab¢sult of the governmes conduct in requiring
disclosure.” Buckley424 U.S. at 65. The Supreme Qotliough, has “ackndedged that therg
are governmental interests suféintly important to outweigh th@ossibility of infringement” of
First Amendment rights. It 66. In Buckleythe Supreme Court foundrée categories of suc
sufficient governmental interests:
... First, disclosure provides theetforate with information “as to where
political campaign money comes from dmalv it is spent by the candidate” in
order to aid the voters in evaluatitigpse who seek federal office. . . .
Second, disclosure requirements deigual corruption and avoid the

appearance of corruption lexposing large contribuins and expenditures to
the light of publicity. . . .

Third, and not least significant, red@eeping, reporting, and disclosure
requirements are an essential means tifegang the data necessary to detect
violations of [political] contribution limitations . . .

Id. at 66-67 (internal footnotes aed). The government, however, “need not . . . employ th
least restrictive means to satisfy its [assertedfaste’ but, as noted abovét need only ensure

that its means are substantially related to that interest.” HumaroRde-.3d at 1013.

4. Washington Has a Sufficiently Importdnterest in Providing Informatior
to the Public in Regard to Grassroots Lobbying

Disclosure requirements consistently haegerupheld on the basis of “a governmentg
interest in ‘provid[ing] the @ctorate with information’ abotlhe sources of political campaign
funds, not just the interest intéering corruption and enforcing @&ecorruption measures,” as is
the case regarding limitations on cobtriions for political speech. Speechn®99 F.3d at 692,
696 (noting that only interest Supreme Court has recognized as being sufficiently importal
outweigh First Amendment interests implicatedcbwtribution limits is preventing corruption

appearance of corruptip (quoting Buckley424 U.S. at 66; citing David28 S.Ct. at 2773,
ORDER - 64
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McConnell 540 U.S. at 196 (upholding similar requirents for same reasons), FEC v. Nat’l

Conservative Political Action Comn470 U.S. 480, 496-97 (1985)); s#eoCitizens United

130 S.Ct. 913-14 (citing government interest ioviing information tcelectorate in upholding
disclaimer and disclosure requirementsdt@ctioneering commucations); Human Life624
F.3d at 1005-06 (providing information repeateduhs been recognized as sufficiently importa
if not compelling, inteest) (citing Buckley424 U.S. at 66-67).

The courts thus have found “[p]roviding infortiza to the electoratetd be “vital to the
efficient functioning of the marketplace of ideasddhus to advancing the democratic objecti
underlying the First Amendment”Human Life 634 F.3d at 1005; sedsoCICU, 534 F.Supp.
at 495 n.4 (“Exposing [sources of pressure plamedovernment officialdo public scrutiny is
considered beneficial because ‘informed public mpins the most potent force of all restraintg

on misgovernment.”) (quoting @sjean v. American Press C297 U.S. 233, 250 (1936)).

“[B]y revealing information abouthe contributors to and parpants in public discourse and

debate, disclosure laws help ensure that voters thee facts they need to evaluate the various

messages competing for their attention.” Human, 681 F.3d at 1005. The Ninth Circuit has

2 |ndeed, it is “well-established . . . that the right to receif@mation is an inherent corollary of the rights of fre
speech and press, because the right to distribute information necessarily protects the right to receive it.” Mo
The Tempe Union High School Disi.58 F.3d 1022, 1027 n.5 (9th Cir. 1998). As the Washington State Supre
Court has observed:

... [T]he right to receive information isgtiundamental counterpart of the right of free

speech. . .. The constitutional safeguards which shield and protect the communicator,
perhaps more importantly also assure the public the right to receive information in an open
society. Time Inc. v. Hill, 385 U.S. 374, &/Ct. 534, 17 L.Ed.2d 456 (1967). Freedom of
speech without the corollary — freedom to receive — would seriously discount the intendment
purpose and effect of the first amendment.

Fritz v. Gorton 83 Wn.2d 275, 296 (1974). Thus, “[t]he rightézeive information, or the right of the people to

know, has been repeatedly recognibgdhe United States Supreme Couradandamental tenet of the American
political system.” Idat 296 n.3 (citing Stanley v. Georg&94 U.S. 557, 564 (“(T)he Constitution protects the rig
to receive information and ideas. ‘SHreedom (of speech and press) . . . s&mely protects the right to receive,”
and “[t]his right to receive information and ideas, regardbdéskeir social worth (citation omitted) is fundamental
to our free society.”); se@lsoVoters Education Committee v. Washington State Public Disclosure Commissio
161 Wn.2d 470, 483 (2007).
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“frequently reiterated,” therefe, “that in the ‘cacophony @blitical communications through
which . . . voters must pick out meaningful and aataimessages . . . being able to evaluate
is doing the talking is ofreat importance.” Idat 1006 (citation omitted).

As the Federal Circuit also $@oted in the election context:

... [T]he public has an interestknowing who is speaking about a candidate

and who is funding that speech, no ntattbether the contributions were

made towards administrative expensesdependent expenditures. Further,

requiring disclosure of such informatidieters and helps exp® violations of

other campaign finance restrictions. . These are sufficiently important

governmental interests to justify [havit@organize and report as required].

Speechnow599 F.3d at 698. In Citizens Unitgtle Supreme Court stated that in such a

context, “the public has an imést in knowing who ispeaking about a candidate.” 130 S.Ct. §

915. It went on to note:

... With the advent of the Internptompt disclosure of expenditures can
provide . . . citizens with the informati needed to hold . . . elected officials
accountable for their positions and supporters. . . . The First Amendment
protects political speech; and disclospegmits citizens . . . to react to the
speech of corporate entities in a proper way. This transparency enables the
electorate to make informed decisi@rsl give proper weight to different
speakers and messages.

Id. at 916; sealsoBuckley, 424 U.S. at 82 (noting disclosurebe “reasonable and minimally

restrictive method of furtheringirst Amendment values by opening the basic processes of (
federal election system to public view”).

The Supreme Court also “has repeatediknawledged the constitutionality of state law
requiring the disclosure otihds spent to pass or deféatlot measures.” CPLCG-828 F.3d at
1102 (citing Bellottj 435 U.S. at 792, 795 (specificallytmy “prophylactic effect” of requiring

source of communication to be disclosed), gnating Buckley v. Amedan Constitutional Law

Foundation, Inc(*ACLE”), 525 U.S. 182, 203, 205 (observing with approval requirement th

ballot initiative sponsors disclosgnount and source of payments to petition circulators, bec
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it provided voters with such information); saisoFederal Election Comm’n v. Massachusetts

Citizens for Life, Inc(*MCL"), 479 U.S. 238, 262 (1986) (finaly to be invalid limitations on

independent expenditures made by certain entliigsyoting such entitiestill had to disclose
contribution sources that paior those expenditures); Bellgtd35 U.S. at 792 n.32 (noting

“[i]dentification of thesource of [corporate political] adveitig may be required as a means g
disclosure, so that the peopldivaie able to evaluate theguments to which they are being

subjected”); Taylor582 F.3d at 9, 13-15; CPLC328 F.3d at 1104-05 (finding government

information interest in reguliaiy express ballot-measure advocéx be sufficiently compelling,

noting that: “[g]iven the complexity of the issumsd the unwillingness of much of the electorate

to independently study the proprietf/individual ballot measurebging able to evaluate who ig

doing the talking is of great importancé®) Indeed, the above considerations have been not

2 The Ninth Circuit in CPLC-kxplained in greater detail :

The Supreme Court has recognized as mucButkley the Court noted that disclosure
advances the substantial government interest of providing

the electorate with information “as to where political campaign money comes from
and how it is spent by the candidate” inl@rto aid the voters in evaluating those

who seek federal office. It allows voseto place each candidate in the political
spectrum more precisely than is often possible solely on the basis of party labels and
campaign speeches. The sources of a candidate’s financial support also alert the
voter to the interests to which a candidate is most likely to be responsive and
facilitate predictions of future performance in office.

424 U.S. at 66-67, 96 S.Ct. 612 (internal citation omitted).

Though theBuckleyCourt discussed the value of disclosure for candidate elections, the
same considerations apply just as forcefully, if not more so, for voter-decided ballot measures.
“Even more than candidate elections, initiative campaigns have become a money game, where
average citizens are subjedtto advertising blitzes of distortion and half-truths and are left to
figure out for themselves which interest groppse the greatest threats to their self-interest.”
David S. BroderPemocracy Derailed: Initiative Campaigns and the Power of Matéy3
(2000). Knowing which interested partigsck or oppose a ballot measure is critical,
especially when one considers that ballot-measure language is typically confusing, and the
long-term policy ramifications of the ballot measure are often unknown. At least by knowing
who backs or opposes a given initiative, voters will have a pretty good idea of who stands to
benefit from the legislation.

Voters act as legislators in the ballot-measure context, and interest groups and individuals
advocating a measure’s defeat or passage dablgists; both groups aim at pressuring the
ORDER - 67
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“apply just as forcefully, if not more so, for wrtdecided ballot measures,” than in the electiq

context. Human Life624 F.3d at 1006 (quoting CPLC328 at 1105}°

public to pass or defeat legislation. We think Californians, as lawmakers, have an interest in
knowing who is lobbying for their vote, just as members of Congress may require lobbyists to
disclose who is paying for the lobbyists’ services and how n&md.United States v. Harrjss

347 U.S. 612, 625, 74 S.Ct. 808, 98 L.Ed. 989 (1954).

In Harriss, the Supreme Court upheld the Lobbying Act, which required lobbyists to
disclose to Congress any contributions they teeived and any expenditures they had made
“for the purpose of influencing the passage or defeat of any legislation by Congress.” 347
U.S. at 614, 74 S.Ct. 808. In articulating the governmental interest for this i@stoict
speech, the Court wrote:

Present-day legislative complexities are such that individual members of Congress
cannot be expected to explore the mypaglssures to whictiey are regularly

subjected. Yet full realization of the Agmican ideal of government by elected
representatives depends to no small extent on their ability to properly evaluate such
pressures. Otherwise the voice of the people may all too easily be drowned out by
the voice of special interest groups seghlavored treatment while masquerading as
proponents of the public weal. This is the evil which the Lobbying Act was designed
to help prevent.

Toward that end, Congress has not sought to prohibit these pressures. It has
merely provided for a modicum of information from those who for hire attempt to
influence legislation or who collect or spend funds for that purpose.

Id. at 625, 74 S.Ct. 808.

If our Congress “cannot be expected to explkhie myriad pressures to which they are
regularly subjected,” then certainly neither can the general public. People have jobs, families,
and other distractions. While we would hope that California voters will independently
consider the policy ramifications of their vote, and not render a decision based upon a thirty-
second sound bite they hear the day befaetbction, we are not that idealistic nor that
naive. By requiring disclosure of the source and amount of funds spent for express ballot-
measure advocacy, California — at a minimum — provides its voters with a useful shorthand
for evaluating the speaker behind the sound bite.

Id. at 1105-06 (internal footnotes omitted). The Court of Appeals further noted that disdtothis context “also
prevents the wolf from masquerading in sheep’s clothing 4tld106 n.24.

30 As the Ninth Circuit went on to explain:

We have observed that these consideratiopglygust as forcefully, if not more so, for
voter-decided ballot measures.” . . . Ip thallot initiative context, where voters are
responsible for taking positions on some of the day’s most contentious and technésal issu
“[v]oters act as legislators,” while “interegroups and individuals advocating a measure’s
defeat or passage act as lobbyists.” . . .aAassult of this process, “average citizens are
subjected to advertising blitzes of distortion and half-truths and are left to figure out for
themselves which interest groups pose the grtetiesats to their self-interest.” . . . Thus, the
high stakes of the ballot context only amplify the crucial need to inform the electorate that is
well recognized in the context of candidate elections.

Notably, in the lobbying context, the Supreme Court has upheld disclosure requsrement
enabling lawmakers “to know who is being hired, who is putting up the money, and how
ORDER - 68
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In the lobbying context too, thgovernment’s informational interest has been seen as
sufficient basis for redung disclosure. Se&aylor, 582 F.3d at 9 (disclosure requirements se
“vital national interest” in “manner restrictedite appropriate end”; “Congress did not seek “{
prohibit [lobbying] pressuresfut “merely provided for a modim of information”) (quoting
Harriss 347 U.S. at 626); Meqgg87 F.3d at 460-61 (burdensrefjistration and disclosure on
lobbyists do not substantialigterfere with ability taraise their vaces); CICU 534 F.Supp. at

494-95 (“The lobby[ing disclosure]waserves to apprise the pubtitthe sources of pressure g

much.” . . . The Court found ¢ise requirements necessaegduse “legislative complexities

are such that individual merats of Congress cannot be egfed to explore the myriad

pressures to which they are regularly subjectéet full realization of the American ideal of
government by elected representatives depends to no small extent on their ability to properly
evaluate such pressures.” . . .

In a similar manner, citizens, acting “as lawmiak have an interest in knowing who is
lobbying for their vote, just as members of Congress may require lobbyists to disclose who is
paying for the lobbyists’ services and how much.” . . . Indeed, the provision of this
information is particularly critical in thieallot measure contexgspecially when one
considers that ballot-measure languagepgslly confusing, and the long-term policy
ramifications of the ballot measure are often unknown.” . . . If nothing else, “knowing who
backs or opposes a given initiative” will give voters “a pretty good idea of who stands to
benefit from the legislation.” . . .

Access to reliable information becomes even more important as more speakers, more
speech — and thus more spending — ententharketplace, which is precisely what has
occurred in recent years. Like campaignselected office, ballot initiatives are the subject
of intense debate and, accordingly, greater expenditures to ensure that messages reach voters.

Campaign finance disclosure requirements thus advance the important and well-
recognized governmental interest of providing the voting public with the information with
which to assess the various messages vying éir éftention in the marketplace of ideas. An
appeal to cast one’s vote a particular way might prove persuasive when made or financed by
one source, but the same argument might fall on deaf ears when made or financed by another.
The increased “transparency” engendered bgldsure laws “enables the electorate to make
informed decisions and give proper weight to different speakers and messages.” . . . As the
Supreme Court has stated: “[T]he pedpleur democracy are entrusted with the
responsibility for judging and evaluating the relative merits of conflicting arguments. They
may consider, in making their judgment, the source and credibility of the advocate.” . . .

Human Life 624 F.3d at 1006-07 (internal citations and footnote omitted).
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government officials, thus better enablihg public to assessein performance.”f* Nor has
permitting disclosure based on an informational interest been limited to the realm of “direg
lobbying. In_Meggsfor example, the Eleventh Circuit noted the Supreme Court “has made
clear” that this “legitimate” government interest applies withgame force to the reporting of
indirect lobbying expenses, i.¢0,the reporting of “expenses e there is no direct contact

with government officials.” 87 F.3d at 460.

This is because, the Eleventh Circuit conéd, indirect lobbyingx@enses “implicate the

correlative interests of votersi(@ppraising the integrity andf@mance of officeholders and

candidates, in view of the pressures they facé)egislators (in ‘self-protection’ in the face of
coordinated pressure campaigns).”dtl460-61 (further noting th&hese interests continue to
apply when the pressures to be evaluated by vatsl government officislare ‘indirect’ rather

than ‘direct’™); seealsoMinnesota State Ethical Practid@sard v. National Rifle Ass’n of

America(*MSEPB’), 761 F.2d 509, 512-13 (8th Cir. 198®B&cognizing interest in requiring

reporting of intra-organization loblmg activity not involving direct contact with state officials,
and finding no “constitutionallgignificant” distinction betweesuch indirect activity and direct
lobbying, because “[w]hen persons engage imxdansive letter|[ Jwriting campaign for the

purpose of influencing specific legation,” state’s “interest ihhe same whether or not those

persons are members of an associatith”).

31 The district court in CICUhoted further that the particular law at issue in that case did not limit “the amount
kind of lobbying that [could] be undertaken, but [did] provide that lobbyists must register, disclatentitg of
their employers, and submit periodic reports of income and expenses.” 534 F.Supp. at 495 n. ing3& (vetl
that Supreme Court in Harri$smphasized the fact that Congress had not sought to curtail lobbying,” but rath
lobbying law at issue there “merely provided that a losthyive information as to ‘who is putting up the money,
and how much™) (quoting Harris847 U.S. at 625).

32 Indeed, “the government interest in providing the means to evaluate these pressures mayviaysdne
stronger when the pressures are indirect, because thearéhkegrder to identify without the aid of disclosure
requirements.” Megqg<87 F.3d at 461 (noting Supreme Court “appears to have acknowledged as much when
reading the [applicable lobbying] statute narrowly to apply only to ‘direct communicatioopiétheless defined
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Citing Buckleyand_Citizens Unitedplaintiffs assert theupreme Court has limited the

application of the governmentakamnest in providing informatioto the public “to laws aimed at
disclosure otandidatecontributions and expenditures.” E&22, p. 16 (emphasis in original).

But while it is true that Bucklegnd_Citizens Unitedoncerned application of the informationa

interest in the candidate context — naturallyegiboth cases dealt widhectoral campaigns —

nowhere in those decisions did the Supreme Goyattessly limit applicationf such an interest

to that context. Indeed, plaifif point to nothing in the languag@é either case that even implig¢s

such a limitation was contemplated by the Supreme Cdwrurther, their interpretation would

go against what, as indicateldloave, appears to be the consenamong other courts — certainly

in this Circuit — thathe government’s informatnal interest is sufficient to uphold reporting and

disclosure requirements in other contexts, such as those regardingrieafetres and direct an

indirect lobbying. The Supreme @ itself explicitly recognizedhis with respect to lobbying

direct communication to include ‘artificiallyistulated letter campaign[s],”) (quoting Harrjs¥7 U.S. at 620).

3 SeeCitizens United130 S.Ct. at 914-16; Buckle424 U.S. at 64-68, 83-84. In addition, even though occurri
in the context of its “campaign finance jurisprudendtieg’ Supreme Court stronglytimated in_Citizens Unitethat
the interest had a much broader application:

.. . With the advent of the Internet, prompt disclosure of expenditures can provide
shareholdersand citizens with the information needed to haddporationsand elected

officials accountable for thepositions and supporter§hareholdergan determine whether
their corporation’spolitical speech advances tbarporation’sinterest in making profits, and
citizens can see whether elected officials are thie pocket’ of so-called moneyed interests.”
... The First Amendment protects politisgkeech; and disclosure permits citizens and
shareholdergo react to the speech adrporate entitiesn a proper way. This transparency
enables the electorate to make informed decisions and give proper weight to different
speakers and messages.

130 S.Ct. at 916 (internal citations omitted) (emphasis added); Huma®24fé¢-.3d at 1005-06 (“[B]y revealing
information about the contributors to and participantsublic discourse and debatdisclosure laws help ensure
that voters have the facts they need to evaluate the various messages competing for their attention”) (emph
added); sealsoMcConnel| 540 U.S at 197 (questioning how “unibited, robust, and wide-open” speech can
occur when organizations hide from scrutiny of voting pdl§cation omitted). Plaintiffs also rely on the recent
Supreme Court case in Reedserting that it had “refused to rely on Washington’s asserted information intere
upholding a law requiring disclosure of referendum petitiom¢hat case. ECF #22, p. 17; ECF #32, p. 6. This
characterization, though, cleanisstates the holding in that eas The Supreme Court did nefuseto rely on the
state’s information interest to uphold the law, but medelglined to “address” it, begse the state’s other asserteq
interest — “preserving the integrity of the electoral processbne was sufficient to defethe plaintiffs’ argument
that the law was unconstitutional. Re&80 S.Ct. at 2819.
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and the ballot measure contexi;luding in_Citizens Unitedt least in regard to lobbying. See

130 S.Ct. at 915; ACLF525 U.S. at 203, 205; MCI479 U.S. at 262; Belloftd35 U.S. at 792

n.32; Harriss347 U.S. at 625-26.

Plaintiffs assert the Supreme Court has neppdeld laws aimed at disclosure of “citize
to-citizen speech” outside the electoral conteseldaon the government’s informational intere
ECF #22, p. 17. Plaintiffs argueatisince they engage in such speech — which, as noted ab
they describe as communicating with “fellow z&ns” to “urge them to take political action,”
and which they equate with “issue advocacy” — &ormational interest isisufficient to justify
the burdens imposed thereon bggsroots lobbying discdore laws such as those enacted in
Washington. ECF #22, p. 17; ECF #32, p. 2. Inothads, plaintiffs would like the Court to
treat such disclosure laws the same as thosedbalate speech — e.g.wsthat are content or
speaker based or laws that limit campaign ouations or independemxpenditures — which do
require more than just a governmt@ interest in providing inforation to the public to justify
the restrictions placed on such speech.

Plaintiffs, however, have provided no eviderio support their interptation of the term
“grassroots lobbying” contained RCW 42.17.200, other than thectiration and report of Dr.
Milyo, which, as discussed above, are not admissible in this case. The Court notes, furthg
that the term “grassroots lobbying"which is expressly employedthin the statute to describe
the activities governed thereby — itself contdimesterm “lobbying,” which is defined in relevar
part as follows:

... [A]ttempting to influencéhe passage or defatany legislation by the

legislature of the state of Washingtontee adoption or rejection of any rule,

standard, rate, or othkgislative enactment @ny state agency under the

state Administrative Proderre Act, chapter 34.05 RCW

RCW 42.17.200(31) (emphasis added). In addition, a “sponsor” of goéssvbbying is any
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person who spends more than the statutspbcified expenditure amount “in presenting a
program addressed to the public, a substamtiglon of which is intended, designed, or
calculatedprimarily to influence legislatioi RCW 42.17.200(1) (emphasis added).

The above statutory languatipis is “quite clear” in aning the reporting and disclosure
requirements contained in RC¥2.17.200 at lobbying — and, inrgaular, “grassroots lobbying
— not grassroots “issue advocacy.” Tayl82 F.3d at 12. As notéxy the Federal Circuit in
Taylor, “the Supreme Court has repeatedly em@easthat courts shadi' not reach beyond the
plain meaning of a statute — such as by “resal[ia legislative histogr’ — “to cloud a statutory

text that is clear.” 582 F.3d &2 (quoting Ratzlaf v. United Stafés10 U.S. 135, 147-48

(1994)); sealsoBarnhart v. Sigmon Coal Co., In&34 U.S. 438, 457 (2002) (noting source

material outside statutoryqvision “cannot [be used to] and the clear and unambiguous

language” thereof). In addition, as noted abowe dffficial declaration of policy contained in

Washington’s campaign finance, lobbying and public disclosure laws, expressly provides in

relevant part thatlbbbyingcontributions and expenditures fodly disclosed” to the public.
RCW 42.17.010(1), (10) fephasis added).

Accordingly, the Court declines to adopaiptiffs’ use of the term “issue advocacy” he
or to find the reporting and stilosure requirements contained in RCW 42.17.200 impose a ¢
limit on core speech or any related@aational rights. Plaintiffirther seem to argue that the
term “legislation” is defined so broadly that “teeappears to be no patiéil activity that the law
does not reach,” and thus that RCW 42.17.200 geuaiore than just lobbying activity designg

to influence governmental de@si-making. ECF #22, p. 3. The Court, however, finds plaint

argument is supported neither by the statutory defimof that term nor case law interpreting if.

That argument thus is rejected.
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As noted above, the term “legistati’ is statutorily defined to mean:

.. . [Bl]ills, resolutions, motions, améments, nominations, and other matters

pending or proposed in either house & #tate legislatur@nd includes any

other matter that may be the subjetaction by either house or any

committee of the legislature and all bills and resolutions that, having passed

both houses, are pending approval by the governor.
RCW 42.17.020(30). Specifically, ptaiffs take issue with thphrase “any other matter that
may be the subject of action by . . . the legiskteontained in the above definition, which als
as noted above, they assert indicates thér@ipolitical activity” the reporting and disclosure
requirements set forth in RCW2.17.200 do not reach. The “primary objective in interpreting

statute,” however, “is to ascertain and give eftedhe Legislature’s intent as manifested in th

statute’s express language.” Peacock v. Public Disclosure Commi4igvn.App. 282, 286,

289 (1996) (citing American Legion BtoNo. 32 v. City of Walla Wallal16 Wn.2d 1, 8 (1991)

(in construing statute, atutory definitions generally control)yLegislative intent,” furthermore,
“is derived” not just from the specific provsi being challenged, but “fno the statutory contex
as a whole.” Idat 286-87.

Accordingly, the Court must interprBtCW 42.17.200 in light of the purpose of RCW
Chapter 42.17, which is, as noted above “torimf¢the public and its elected representatives
about ‘sponsors of campaigns and lobbying effortelvbeek to affect, directly or indirectly,
governmental decision making.” ldt 287 (noting also court’s duto consider official public
policy declaration contained in RCW Chapter 42\iffich requires liberalanstruction of that
chapter “to promote completesdiosure of all informatiorespecting the financing of . . .
lobbyingand . . . assure continuinglgic confidence in fairness of . . . governmental process

(quoting_Young Americans For Freedom, Inc. v. GoftdfAF "), 83 Wn.2d 728, 733 (1974),

and RCW 42.17.010(11) (emphasis in original)).
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In Peacockthe Washington State Court of Appealss tasked with interpreting the tery
“legislation” used in RCW 42.17.200(1) and defined in RCW 42.17.020(30). In so doing, i
observed the term’s “full statutory meaning atsfesgh by the Legislaturefust be considered.
84 Wn.App. at 288. The court of appeals tf@rused on the phrase “and includes any other
matter that may be the subject of action bythe.legislature,” to fid the petition-drive begun
by the plaintiff was “directed degislation,” because its hop&s that “its signed petitions
[would] force the Legislature toreate a new county,” which would “have to create and pass
legislation” to do so. Idat 289. The court of appeals wenttorstate that “[b]ecause the matte
of creating a new countyill be the subject of future legislative actibnhe [plaintiff] is
successful, the petition drive directed at legislatiori 1d. (emphasis added). In so holding, th
court of appeals gave no indiia any activities other than themshat are designed to be the
subject of legislative @ion, would fall within that portion ofhe above statutory definition that
reads “any other matter that may be the subject” thereof.

In YAF, upon which as noted above the court in Peacelgkd in part, the Washington
State Supreme Court was even more specific iangdysis of the reteon between the reporting
and disclosure requirements contained in RCW 42.17.200 and the term “legislation”:

The clear and basic inteat [RCW 42.17.200] is toequire disclosure of

(1) those individuals and organizationkay directly or indiectly, attempt to

influence governmental decision making, and (2) the sums expended in such

efforts. In our opinion, [RCW 42.17.208bes not mandate the reporting of

every . . . expenditure [made by the pldihnor does it require the disclosure

of the [plaintiff's] entire membershilist. [RCW 42.17.200] was designed not

to inhibit the free expression of ideasit to inform the electorate of the

source and sponsorship of persuasianfalences which are designed to sway

and procure their politicahterest, allegiance, andgport. As we interpret

[RCW 42.17.200], it requires a grass rootganization to report expenditures

exceeding thele minimisamounts which are spent in furtherance specific

campaignSee[RCW 42.17.200(1)]. By way of illustration, [RCW

42.17.200] would require a@gs roots organization to report qualifying
expenditures incurred in a campaign whigged the support or defeat of an
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initiative measure directed to the legisire. Reporting would not be required
when the subject campaign does notehas its objective the support or
rejection of specific legislatioi¥! Thus, no reporting is required of the
[plaintiff] unless it seeks to affect the dispositiorspécificpending or
proposed legislation.

Specificity is likewise the key tflRCW 42.17.200] which mandates the
disclosure of campaign contributonmscetheir donationsContrary to the
assertions of the [plaintiff], this sectidimes notequire the disclosure of its
membership lists. If a member or november contribute® a past, present
or future campaign [of the plaintiff] vikh has as its objective the passage or
failure of specificlegislation, then the repaonty of the contribution and its
donor is required. If, however ghplaintiff] does not receive funds
earmarked for a specific campaign, bMpends reportable amounts from its
general funds, then thereris need to divulge the mees and addresses of the
membership. In this instance, themi®ers have only contributed dues to the
organization, but not to specificcampaign. In instances where the [plaintiff]
receives funds identified or earmarked for expenditure in a campaign which is
directed at specific pending or proposegid&ation, it is requied to report the
contributions in accordance with [RCW 42.17.200]. Hence by definition,
[RCW 42.17.200] requires the disclosurecohtributors as distinguished
from members, and therefoges not violate the rule 8L.A.A.C.P. v.
Alabama as an impermissible impingemtaipon constitutional right®> See
United States v. National Comm. for Impeachimé®® F.2d 1135 (2nd Cir.
1972);American Civil Liberties Union, Inc. v. Jennin@66 F.Supp. 1041
(D.C.D.C.1973) (three judge panel uphtid constitutionality of the Federal
Elections Campaign Actpee also Pichler v. Jenning®7 F.Supp. 1061,
1068 (S.D.N.Y.1972).

[RCW 42.17.200] must be viewed withe other sections of [RCW
Chapter 42.17] as a partaimatrix or program desigddo ensure that public
officials and the electorate are informed of the sponsors of campaigns and
lobbying efforts which seek to affectrectly or indirectly, governmental

3 In a footnote, the Washington State Supreme Court state itising “the term ‘legislation”™ here “generically to
also include pending or proposed rules, rates, standards or proposals.” 83 Wn.2dat 732 n.

% In NAACP, the question presented was whether the state comipetdhe plaintiff “to reveal . . . the names and
addresses of all its Alabama members and agents, withoud tegeir positions or functions” within the plaintiff

357 U.S. at 451. The Supreme Court held the state’s “production order” seeking those names and adaifedsgs ent

“a substantial restraint upon the exercise by [the plaistiffiembers of their right to freedom of association.’atd.
462. The Supreme Court found this to be the case, since the state had failed to showra usffidation for or a
compelling interest in “obtaining names of ordinary members.dild64-65. Specificallythe Supreme Court held
the state’s request had no “substantial bearing” on the “exclusive purpose” of the proddetiowlich was to
determine whether the plaintiff was “conducting intrastate business in violation of the Alabamadorpayation

registration statute,” given that the plaintiff had: (1) admitted its presence and activities in the state; (2) offergd to

comply with the registration statute; and (3) “appareciyplied satisfactorily with the production order, except
for the [ordinary] membership lists.” ldt 464-65.
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decision making. Ifritz v. Gorton 83 Wash.2d 275, 302-311, 517 P.2d 911
(1974), we upheld the initiativeestions which require reporting and
disclosure oflirect lobbying activities by lobbyistand their employers. The
[plaintiff] concedes that it is requirdd file appropriate reports under those
sections, but contends thatinslirect lobbying activities may not be subjected
to the requirements RCW 42.17.200]. To strike down this portion of
[RCW Chapter 42.17] woulave a loophole for indect lobbying without
allowing or providing the public witimformation and knowledge re the
sponsorship of the lobbying and its fivegal magnitude. In affirming the
constitutionality of the Federal Rdgtion of Lobbying Act of 1946, 2 U.S.C.
ss 261-270 (1970), idnited States v. Harris847 U.S. 612, 620, 74 S.Ct.
808, 813, 98 L.Ed. 989 (1954), the United States Supreme Court noted,

(Hhe legislative history of the Act makes clear that, at the very least,
Congress sought disclosure of sulitect pressures, exerted by the
lobbyists themselvesr through their hirelings or through an artifically
stimulated letter campaign
(Italics ours).See also United States v. Harriss, syf@47 U.S. at 620 n. 10.
Thus, it seems abundantly clear, and we are convinced, that the right of the
public to be informed is paramountday inconvenience that reporting under
[RCW 42.17.200] may cause respondent.
83 Wn.2d at 732-34 (emphasis in amgj). Accordingly, it is cleathat only those activities an
issues, which are designed tothe subject of pending @roposed legislative action, fall withir
the statutory definition of the term “legislatioff".
The interpretation of the terftegislation” adopted by the Waslgton state courts also i

well in line with the long-held rule of statutorgrestruction that “[ljJaws are to be interpreted in

reasonable way to avoid constional overreaching.” Kimballl64 Vt. at 49. If a provision of g

|

statute therefore “is readily susceptible to a narrowing construction that will remedy [an alleged]

constitutional infirmity” — as it is in this casethat provision then “wilbe upheld.” Citizens for

Responsible Government Statdifhmal Action Committee v. Davidsqr?36 F.3d 1174, 1194

(10th Cir. 2000) (it is well-s#ed that statute must be uphéld is “readily susceptible” to

% Thus, RCW 42.17.200 does not require “disclosure of information from ordinary citizens vehddme nothing
more than spend $500 to speak to their fellow citizdmmt issues” as plaintiffs claim. ECF #22, p. 17.
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narrowing construction that makes it constitusipr{quoting American Booksellers Ass’n, Inc.

484 U.S. at 397); semsoBuckley, 424 U.S. at 77-78 (court has @iid construe statute in way
that avoids creating unconstitutionality if it can be done consistent with legislative purpose);
Harriss 347 U.S. at 618 (if statoty language can be made constitutionally permissible by
“reasonable construction” thereof, courts @aneler duty to give it tt construction); CICU534
F.Supp. at 497 (courts are not “roving” comsons “charged with invalidating laws by
straining to find unconstitutional pjications”) (quoting Broadrick413 U.S. at 610-11); YAF
83 Wn.2d at 732 (“The court is under no obligatiorronstrue a statute to unnecessarily render
it unconstitutional.”).

Plaintiffs next argue no suffiently important governmentaiterest is advanced by the
reporting and disclosure requinents contained in RCW 42.17.208s discussed above, the

promotion of complete disclosucd all information in regardb lobbying to assure continuing

public confidence in fairness of governmentalg@sses has been advanced as the primary pplicy

behind Washington’s laws governing lobbying in general. This has been upheld as a sufficiently

important governmental interest, and valid basigdquiring disclosure dinancial information

under RCW Chapter 42.17, by several Washington courtsV&ees Education Committe@61

Whn.2d at 479-80, 498; YARB3 Wn.2d at 732-34 (upholdirtige validity of RCW 42.17.200);

Fritz, 83 Wn.2d at 298, 306-10 Peacock84 Wn.App. at 287-89. So too have both the Ninth

37 Plaintiffs assert any reliance on Fritad YAFis misplaced, as they were decided before Bugldeg, as such,
those cases “analyzed the law under an entirely diffemrdtitutional framework and failed to apply any level of
scrutiny.” ECF #32, p. 6. Instead, plaintiffs argue, this case is controlled by the holding in McBuyfécintyre
as discussed herein, is entirely inapplicable, giverthigaissue there was the direegulation of speech itself,
whereas, also as discussed herein,diée involves the disclosure of financial information, which the courts haye
upheld on the basis of the government’s informational interest. Indeed, the Supreme Court itself in Wutiedyre
that while “mandatory reporting” of expenditures “in excess of a threshold level . . . urigémipedes protected
First Amendment activity, [such an] intrusion is a far confrcompelled self-identification on all election-related
writings,” as was required by the statutésatie in that case. 514 U.S. at 33%ie Supreme Court went on to state:
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Circuit and this Court. Seduman Life 624 F.3d at 996-97, 1005-08; Family PAC v. Resd,

al, Case No. 3:09-cv-05662-RBL (W.D. Wagi®09), ECF #88, Transcript of Proceedings, pq
46-47). As further discussed above, the goventnmeerest in providing information to the
public has been upheld by federal coumtether lobbying contds, including otheindirect

lobbying contexts. See, e.deggs 87 F.3d at 461 (recognizing indirect lobbying activity

implicates information interest just as muohgven more so, thatirect lobbying); MSEPB

761 F.2d at 512-13 (concluding therestx governmental interest raquiring reporting of intra-
organization lobbying activity).
Plaintiffs assert that accepting the governrisenformation interest as justification for

its grassroots lobbying disclosuesvs would lead to “breataking” implications. ECF #22, p.

17 (quoting Reedl 30 S.Ct. at 2824 (Alito, J., concurring), and citing United States v. Rume

345 U.S. 41, 46 (1953)). But, as discussed abmither the Supreme Cduror any of the othe

many federal courts that have uph#id interest in a number obotexts have found it to be so|

Rather, they have found it to be sufficiently important to outweigh the constitutional burdef

imposed by reporting and disclosure requirements. Plaintiffs cite Rdomghe uncontroversia

proposition that statutes that githee government “the power to ingaiinto all efforts of private
individuals to influence public apion[,] . . . raises doubts obastitutionality.” 345 U.S. at 46.

But this is not what reporting and disclosstatutes such as RC42.17.200 do, again as many

... [I]dentification of the author againstrhill is particularly intrusive; it reveals

unmistakably the content of her thoughtsaorontroversial issue. Disclosure of an

expenditure and its use, without more, reveals far less information. It may be information that
a person prefers to keep secret, and undoubtedly it often gives away something about the
spender’s political views. Nonetheless, etlesugh money may “talk,” its speech is less
specific, less personal, andseprovocative than a handbill — and as a result, when money
supports an unpopular viewpoint it is less likely to precipitate retaliation.

514 U.S. at 535. Nor, again as discussed herein, are the holdings anBritAFinconsistent with those decided
subsequent to Buckleyincluding Human LifeVoters Education CommitteBeacockand_Family PAG- which
did apply the proper framework and level of scrutiny.
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courts, including thisne, have recognizét.

Plaintiffs also rely on Califor@ai Pro-Life Council, Inc. v. RandoldhCPLC-II"), 507
F.3d 1172 (9th Cir. 2007), arguing the Ninth Cir¢bh#re held the interest informing voters
did not justify requiring those engaging in baikgue advocacy to create formal committees {
regularly report all contributions drexpenditures. But the statute at issue in that case impo
“political action committee-like regeements” on groups such as the plaintiff, requirements t
clearly are not required by RCW 42.17.200.d401187-88. Earlier in CPLC;lfurthermore, the
Ninth Circuit expresly stated thatith the context of disclosure requiremeritee government’s
interest in providing thelectorate with information [on cartiutions made to groups seeking t
influence voters in the conteaf] election and ballot issués well-established Id. at 1179 n.8
(emphasis added). The relece of the holding in CPLC-ik even more suspect, given that th
Ninth Circuit itself subsequentiycognized intervening Supreme Court precedent has resul
that opinion’s abrogation. Sé&uman Life 624 F.3d at 1013.

As the Ninth Circuit explained:

We reject Human Life’s contention th@aLPC-Il governs the issue of

whether Washington State’s politicammittee disclosure requirements are

unconstitutionally onerous because \pels a different standard of review

than that applied i€@LPC-Il. Though we are bound to follow circuit

precedent, an exception to this rakasts: “[I]n the face of intervening

Supreme Court and en banc opinionght@e-judge panel of this court and

district courts should consider theetves bound by the intervening higher

authority and rejedhe prior opinion of this cotias having been effectively

overruled.” "United States v. Broussaréil1l F.3d 1069, 1072 (9th Cir.2010)
(quotingMiller v. Gammie 335 F.3d 889, 900 (9th Cir.2003) (en banc)).

3 |t should be pointed out, furthermore, that Runtelgicerned a conviction for refusing to disclose to Congresd
names of those to whom the plaintiff sold “books of a particular political tendentiousness,” and not applicatid
governmental information interest in imposing reporting and disclosure requiremern®g53¢¢. at 42. Indeed,
the quotation from Rumelfyom which plaintiffs take their proposition reads in its entirety as follows: “Surely it
cannot be denied that giving the scope to the resolution for which the Government cong¢mglgjehiving from it
the power to inquire into all efforts of private individuals to influence public opithiaugh books and periodicals
however remote the radiations of influence whitdy may exert upon the ultite legislative processaises doubts
of constitutionality in view of the prohibition of the First Amendment.” (emphasis added).
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SinceCLPC-Il was decided, the Supreme Court has made clear that exacting
scrutiny, not strict scrutiny, is appdible to campaign finance disclosure
requirementsSee Reedl30 S.Ct. at 281&itizens United130 S.Ct. at 914.
In light of this intervening Supremeo@rt authority, it is clear that CLPC-II
set the bar too high in apymhg strict scrutiny. The government need not, as
we suggested iG@LPC-II, employ the least restrictive means to satisfy its
interest in providing the electorate witlformation; it need only ensure that
its means are substantially related to that interest. Washington State’s
disclosure scheme passes that test.

Indeed, it is the Supreme Court’s decisiol€itizens Unitedrather
than the panel decision @LPC-II, that provides the best guidance regarding
the constitutionality of [RCW Chapter 42.17’s] requirements. Citieens
United Court underscored the fundamental distinction between the burdens
imposed by financial regulationsge Citizens United.30 S.Ct. at 897, and
those imposed by disclaimer and disclosure requirensgedgd.at 915-16.
Recounting the series of Supreme Gaases that hagpheld disclosure
requirements while simultaneoudiriking down other regulations on
campaign speech, the Court affirmed and reiterated the importance of
disclosure requirements-even requiremeimés apply to issue advocacy-to the
government’s interest in informing the electorade.

Human Life 624 F.3d at 1013. Plaintiffs argue Human Idéees not control here, because tha

case dealt with the ballot initiatiantext, and thus, as with Bucklapd_Citizens Unitedt is

limited to the electoral siation. This argument, however, fails for the same reasons plainti

argument regarding Buckleand_Citizens Unitedhils, and thus the Court finds it to be without

merit.
Plaintiffs further attempto distinguish Human Liféy making much of the Ninth

Circuit's statement in that case that “[rlepogirequirements do not extend indiscriminately t¢

all issue advocacy conducted at any time, for example . . . at a time when no related ballot

measure is pending,” but “[r]ather, by definition,” they “do not apply absent a pending elec

or ballot initiative campaign.” 62B.3d at 1018. But plaintiff takesishstatement out of context.

The Ninth Circuit there was makirtige point that disclosure regements in the ballot measurg
context pose far fewer potential constitutional issues than those in the electoral campaign

context, stating in relevant part:
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Before analyzing the relationshyetween the particular burdens
imposed by [RCW Chaptdr2.17] and the government interests it furthers, we
note that there is less danger of gulation sweeping too broadly in the
context of a ballot measutiean in a candidate elegti. As the district court
noted, where a disclosure requiremegulates issue adeacy, the scope of
that regulation is naturally “more targetand limited” when the relevant vote
involves a ballot initiative. . . “Ballot initiatives present a singlesuefor
public referendum,” and thus the omblevant campaign speech that a
disclosure requirement could reach is “speech intended to influence the
voter’s opinion as to the merits of tlaggle issue-in other words, it is ‘issue
advocacy,’ plain and simple.” . . . Wiears the broadly defed regulation of
campaign speech in the candidate election context “threatens to burden debate
on abroad rangeof issues — indeed, any isghat is arguably ‘pertinent’ to
the election,” broadly defined speech reguan in the ballot measure context
poses a much less significant burderthia ballot context, the only issue
advocacy that could potentially be regulated is advocacy regardingifitjie
issue put before the public.” . . . Thiise potential ofRCW Chapter 42.17]
to incidentally regulate issue advocatywhich [the plaintiff] objects, would
engender far more concern if the reletvalection involved a candidate. In
the ballot initiative context, on ¢hother hand, where express and issue
advocacy are arguably “one and the saraay incidental regulation of issue
advocacy imposes more limited burdens that are more likely to be
substantially related tihe government’s interest®ecause regulation of
issue advocacy in the ballot context/irtually indistinguishable from
regulation of express advocacy (an admittedly appropriate enterprise), such
regulation is more closehglated to the government’s interest in informing
the electorate. We agree with the distcourt’s reasoning that “[flrom the
perspective of the state’s compedjiinterest,” it makes little difference
whether speech urges the public téevimr or against a ballot measure
implicating a particular issue or whethieadvocates or attks that particular
issue while the ballot measure is pending.

The particular requirements of (RV Chapter 42.17] are substantially
related to the government’s informatibirgerest in that they target only
those expenditures and advertisememasle in conjunction with an ongoing
election or vote. Reporting requiremedtsnot extend indiscriminately to all
issue advocacy conducted at any time — regulating, for example, an
advertisement about physician — assisted suicide placed at a time when no
related ballot measure is pendirigather, by definition, disclosure
obligations do not apply absent endeng election or ballot initiative
campaign. . . .

Id. (emphasis in original) (internal citations omitted). Plaintiffs’ crabbed reading of Human
ignores the general acknowledgment by courtsudised elsewhere herethat the government

has an important interest in providing infoioa to the public in contexts other than those
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dealing with campaign elections or ballot measyumcluding directrad indirect lobbying.
Further, the reasoning of the Ninth Circuit happlies equally to grassroots lobbying, since i
that context — as in the case of battasures — RCW Chap#2.17 targets only those
expenditures and contributions “made in confion® with proposed or pending legislation, an
therefore do not pose the potentiakrbreadth dangers that simitiisclosure requirements in
the candidate election context do. ket 1018 n.7 (contrasting vaba@ ballot measure with “a
candidate election, where theraigreater distance between speagjing a vote for or against
particular candidate and advocgfior attacking one of a ‘broadnge of issues’ on which the
candidate may have a particular view”).

Plaintiffs also look to Tenth Circuit case |&or help. They note the Court of Appeals i

Sampson v. Buesched25 F.3d 1247 (2010), declined to fiadjovernment interest in providin

information regarding disclosure attivities of grassroots groupsthe “ballot ssue” context.
625 F.3d at 1249. The Court, however, finds Sampsde both distinguishable on its facts a
unpersuasive in terms of its legal reasoning,iqaerly in light ofthe Ninth Circuit's own
precedent — which is binding on this Court — #mlother court decisions discussed above. |
Sampsona statute requiring “any group of two or more persons that has accepted or madé
contributions or expenditures exceeding $200 to sumpappose a ballot issue must register
an issue committee and report the names ddoeases who contributes $20 or more. ad.
1249. In striking down that statute, the Tenth Girnated that it was at odds with the langua
of Colorado’s Constitution, whircreads in relevant part:

The people of the state of Coloradereby find and declare . . . thatge

campaign contributionsade to influence election outcona®w wealthy

individuals, corporations, and speci@terest groups to exercise a

disproportionate level of influee over the political process; . that political

contributions from corporate treassgiare not an indication of popular
support for the corporation’s political ideasd can unfairly influence the
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outcome of Colorado electionasnd that the interests of the public are best

served by . . . providing for full and timely disclosure of campaign

contributions, independent expendés, and funding of electioneering

communications, and strong enforcemeintampaign finance requirements.

Id. at 1254 (quoting Colo. Const. art XXVIII, 8 @mphasis added by court of appeals). “It
would take a mighty effort toharacterize the [plaintiffsgxpenditure of $782.02,” the Tenth
Circuit continued, “as an exercise of a ‘dgportionate level of inflence over the political
process’ by a wealthy group thaiuld ‘unfairly influence the outcome’ of an election.” [t he
disconnect between the avowed purpose of [@dio's] constitutional disclosure requirementg
and their effect in this casefie Court of Appeals went on tmte, “should in itself provoke
doubt about whether the burden on the First Amemdrassociational rightsf the members of
the [plaintiffs] could be justified.” Idat 1254, 1261.

Accordingly, Sampsons wholly inapplicable to thease at hand, where the citizens of
Washington — through the initiag\yprocess — overwhelmingly suppeat a law that requires the
reporting and full disclosure of campaign finance and lobbyifagrimation, without distinction
between wealthy and less wealthy actors.i8e&t 1254 (“It is unlikelythat the Colorado voters
who approved the disclosure requirementamicle XXVIII of the state’s Constitution were
thinking of [groups such as the plaifitif). The Tenth Circuit in Sampsaaiso found “the
public interest in knowingvho is spending and receiving moneyatleast in theontext of that
case — was “not obvious.” ldt 1256. This, though, is direcitpntrary to the holdings of the
majority of other courts that have consideti@d issue, again including the Ninth Circuit.
Finally, the Tenth Circuit found éhdifficulty of complying withthe law’s reporting disclosure
requirements was not outweighed by the statéésast in requiring didosure at the above

threshold levels. Sad. at 1259-61. But as the Court discussegreater detail below, such is

not the case here.
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Despite earlier arguing that the Supre@umairt has not found the government informati
interest to be sufficient outsidlee electoral campaign context, pigfifs now admit that interest
has been applied in the lobhygi context, but only in théirectlobbying context. SeECF #22,

p. 18 (citing_Harrissat 620-21). But, as sttussed above, at least taiccuit courts have found @
sufficient government information interest in thdirect lobbying context. Sebleqggs 87 F.3d

at 461; MSEPB761 F.2d at 512-13. Indeed, the informaél interest “may in some ways be
stronger when the [lobbying] msures [on government officials] are indirect,” and the Supre
Court in_Harrissas noted by the Eleventh Circuitpfsears to have acknowledged as much

when, even reading the [lobbyingésite [at issue in that case]rravly to apply only to ‘direct
communication,’ it nonetheless daéid direct communications tociude ‘artificially stimulated

letter campaign[s].” Meggs87 F.3d at 461 (quoting Harrjs347 U.S. at 620

39 In Harriss the Supreme Court specifically noted that the lobbgtatute at issue appliedHiefly to three distinct
classes of so-called lobbyists,” including “[tlhose whandbvisit the Capital but initiate propaganda from all ove
the country, in the form of letters and telegrams, many of which have been basdy @ptin misinformation as to
facts.” 347 U.S. at 620 n.1®laintiffs emphasize that the Supreme Court in Hastested it believed the purposes
of the specific reporting and disclosure provisions of the lobbying statute at issue there “shoukdrbedtmrefer

only to ‘lobbying in its commonly acceptsgnse’ — to direct communicationtivmembers of Congress on pending

or proposed federal legislation.” ldt 620. But the Supreme Court said this in the context of rejecting the posi
of the government that those provisions should be applied even to those who do noseyvdwrr through any
agent or employee or other persansany manner whatsoever, direablyindirectly, solicits, collects, or receives
money or any thing of value to be used principally to aid, or the principal purpose bfpengon is to aid in” the
“passage or defeat of any legislation” or to “influence, diremtlyndirectly, the passage or defeat” thereof.dd.
618-20 (citation omitted) (emphasis added). Accordingly, it seems quite clear that the SuprearhadCiotended

to included indirect as well as direct lobbying in its digfn of the term “lobbying”. Further, the statement mads

on

me

tion

a)

by the Supreme Court that “[i]t is likése clear that Congress would have intended the [lobbying law] to operate on

this narrowerbasisgven if a broader application to organizatioreegking to propagandizedtgeneral public were
not permissiblg refers to the Supreme Court's decisiondject the government’s position and “narrow” the
definition of “lobbying” to include direct aniehdirectlobbying as noted above. lat 620-21 (emphasis added).

The reliance plaintiffs place on Sampdware is misplaced as well. S&25 F.3d at 1256 n.4 (distinguishing Haris
on basis that it dealt with issue oegenting appearance of corruption in direct lobbying context, and thus it tal
“little” about disclosure requirements in ballot issue paigns to influence publigpinion). For the reasons
discussed above, furthermore, the Court finds unpersuasive the Tenth Circuit’s intimation thatsHamitesl only
to prevention of the appearanafecorruption in the direct lobbying context. Finally, plaintiffs cite a Montana St
Supreme Court case, arguing thatirt narrowly construed Harriss applying only to direct communication with
legislators. Sedlontana Automobile Ass’n v. Gree(yMAA "), 193 Mont. 378, 390-91 (1981). But in that case,

the court was tasked with having to construe a vague statutory provision, whichd-eiggtesure from people and

entities that appeared o fall within the dénition of the term “lobbying” adpted by the Supreme Court in
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Plaintiffs go on to argue, though, that theraasevidence that disclosure of information
related to grassroots lobbying in ¥fengton is necessary. In otlveords, plaintiffs assert that
because the state “has faileddentify any problem that prompted its” reporting and disclosure
requirements, the state “can do no more than sifpphit the existence dhe disease sought tg
be cured.” ECF #22). 20 (quoting Davidsqr?36 F.3d at 1198). But plaintiffs misapprehend
the level of empirical evidence the state is requioeshow to justify its reporting and disclosute
requirements. It is true thatdlstate “must demonstrate that theited harms [it seeks to protegt
against] are real, not merely conjectural,” thatldw at issue “will in fact alleviate these harmis
in a direct and material wayind that “mere conjecture” is inadequate “to carry a First

Amendment burden.” Nixon v. Shrink Missouri Gov't PA%28 U.S. 377, 391 (2000) (citation

172}

omitted); Turner Broadcastin§12 U.S. at 664.

In Nixon, the Supreme Court found itfeaient that the state lobpresented an affidavit
from a State Senator intimately involved in waidtion the contribution limitw at issue in that
case, and that the district cobad cited “newspaper accounfdarge conttbutions supporting
inferences of impropriety.” ldat 393;_sealsoTaylor, 582 F.3d at 15 (noting that although
legislative record was limited, it was “no less gahtial” than record Supreme Court regarded
as sufficient in Nixoh The Supreme Court further notiba@t an “overwhelimg 74 percent of

the [state’s voters] determined that contribufiarits [were] necessary to combat corruption and

~—+

the appearance thereof.” lat. 394. Significantly, the Supreme@t went on to posit in relevar
part as follows:

There might, of course, be nefed a more extensive evidentiary
documentation if [the plaintiffs] had rda any showing of their own to cast

Harriss and which the Montana State Supreme Court itsédfchimcluded attempts to “influence, direaly
indirectly, the passage or defeat of any legislation.” MAS3 Mont. at 390-91 (quoting Harrjs7 U.S. at 620)
(emphasis added).
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doubt on the apparent implications of the record here, but the closest [the
plaintiffs] come to challenging thesenclusions is their invocation of
academic studies said to indicate that large contributions to public officials or
candidates do not actually result in changes in candidates’ positions. . . .
Id. “The First Amendment,” furthermore, “do@ot require” the government, for example, “to
conduct new studies or produce evidence indeperdenat already generated,” as long as

“whatever evidence the [governmgrdlies upon is reasonably believed to be relevant to the

problem that the [law at issue] addses.” Renton v. Playtime Theatres,,|4€5 U.S. 41, 51-52

(1986); sealsoTaylor, 582 F.3d at 15 (rejecting plaintiffmntention that Congress’s findings
set forth in Lobbying Disclosure Act were insuféat to support informatnal interest, and that]
there must be studies, statistics or empiricadewe explaining why orgazations like plaintiff
should be required to file stlosure statements).

Thus, although the government “must basedatsclusions uponubstantial evidence,”
“substantiality is to be measenl’ by a ‘deferential’ standard,” and “deference must be accor

to [the government’s] findings ds the harm to be avoided and to the remedial measures

adopted for that end,” if the cdarare not to “infringe on tradanal legislative atlnority to make

predictive judgments.” Taylp682 F.3d at 15 (quoting Turner Broadcast®@0 U.S. at 195-

96); seaalsoFederal Election Comm’n v. NManal Right to Work Comm459 U.S. 197, 210

(1982) (observing that legislagwdetermination as to the need for prophylactic measures wh
corruption is evil feared will not be second-guessédjrther, “while ‘it is true that in some
First Amendment cases the Supreme Court hamdded an evidentiary showing in support o
state’s law,”” as the Federal Circuit has noted:

... [t is also true that in der First Amendment cases the Supreme
Court has found ‘various unprovablgsamptions’ sufficient to support the
constitutionality of sta and federal laws,Nat'| Cable & Telecomms. Ass'n
v. FCC 555 F.3d 996, 1000 (D.C.Cir. 2009)] (quotingris Adult Theatre | v.
Slaton 413 U.S. 49, 61, 93 S.Ct. 2628, 37 L.Ed.2d 446 (1973)). At bottom,
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this is not a case likéurner Broadcastingwhere Congress’ giification for a
statute rested on ‘economic’ analysiat was susceptible to empirical
evidence. 520 U.S. at 199, 117 S.Ct. 1174. What we have instead is simply a
claim that good government requires geeatansparency. That is a value
judgment based on the common seng@fpeople’s representatives, and
repeatedly endorsed by the Supreme Casigufficient to jatify disclosure
statutesSee Harriss347 U.S. at 625-26, 74 S.Ct. 8@jckley 424 U.S. at
66-67, 96 S.Ct. 612¥IcConnell 540 U.S. at 196, 124 S.Ct. 619. ‘The fact
that a congressional ditace reflects unprovable assumptions about what is
good for the people . . . is not a saiint reason to find that statute
unconstitutional.Paris Adult Theatre413 U.S. at 62, 93 S.Ct. 2628. It
certainly was not a sufficient reasorHarriss, in which the Court made no
inquiry into whether the legislativecord supported the determination that
disclosure of who was endeavoringrniuence Congress wda vital national
interest.” 347 U.S. at 626, 74 S.Ct. 808.”

Talyor, 582 F.3d at 15 (also quoting N&able & Telecomms. Ass; 555 F.3d at 1000 (citing

Turner Broadcastingy20 U.S. at 195).

As the Federal Circuit found in Tayldhe Court here too findselrecord in this case is
“no less substantial” than the record thgp@me Court regarded as sufficient in Nixdfirst, as
noted above, as in Nixpan overwhelming percentage of Washington voters — 72% and thu
almost nearly identical to that in Nix@s well — approved Initive 276, which became RCW
Chapter 42.17. Also as noteldoae, defendants have provided tleelaration of Jolene Unsold
a former State Senator and member of Condress Washington, who was “an early participg
in the effort that led to the passage ofiative 276, and who desbed the “strong” public
interest in and “overall thrust” dhat Initiative being “the peogls right to know, and to enable

m

citizens to ‘follow the money,” not only in eleatal campaigns, but in ballot measure campai
and with respect to “legislative lobbyings well. ECF #25-2, Exhibit 1, 1 2, 4-5.
Also similar to_Nixon defendants have provided newspaeditorials from the time of

the Initiative 276 campaign, noting the emphasis omajigclosure in regard to both campaigt

and lobbying, and endorsing that effort. ket Exhibits A-1-A-4. Imnaddition, the Court notes
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the strong open disclosure laage contained in the public paflideclaration set forth in RCW
Chapter 42.17, which emphasizes the importandelladisclosure in the campaign and lobbyir
contexts — and recognized, also as discussedeaby both Washington &t and federal courtg
— and views this in mind of the éflerential” standard with which the legislature’s findings arg
be accorded. As succinctly put by tWashington State Supreme Court:

The electorate, we believe, has tight to know of the sources and
magnitude of financial and persuasional influences upon government. The
voting public should be able to evaledahe performance of their elected
officials in terms of representation oktlelectors' interest in contradistinction
to those interests represed by lobbyists. . . . [T]he mosaic of [RCW Chapter
42.17] is designed to reveal the flowefpenditures incurred in efforts to
guide and direct government. The wmral of any one element[, such as the
provisions thereof governing grassrolatisbying] would conceivably leave a
loop-hole area for exploitation by salérving special interests. . . .

Fritz, 83 Wn.2d at 309-10. Given the widely recognizedrest the state has in informing the

public as to the potential influences on the eledtand legislative processes — and the fact that

doing so in regard to grassroatbbying is an integraspect of that intes¢ — the Court rejects
plaintiffs’ assertion that the state “has faileddentify any problem that prompted its regulatig
of” grassroots lobbying. ECF #22, p. 20. To toatrary, that burden has been met.

5. Washington’s Grassroots Lobbyifisclosure Requirements Are
Substantially Related to Its Asserted Informational Interest

Plaintiffs argue the repting and disclosure requiremts contained in RCW 42.17.200
are not narrowly tailored to the state’s inforroatl interest. Specificallylaintiffs argue the

expenditure reporting amounts caimeed in RCW 42.17.200 are so |aivat the value of having

that information disclosed to the public is hgiple. As noted above, the current amounts are

$500 in any one-month period and $1,000 in any three-month perioBCFe#25, | 35; RCW
42.17.200(1). In addition, the names and addresses of each person contributing $25 or

grassroots lobbying campaign, alongh the “aggregate amount contributed,” must be repor
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as well. RCW 42.17.200(2)(c). These numbers, thoaighnot out of line wh those that both
the Supreme Court and othedégal courts have upheld.

For example, in Buckleythe law at issue there required records to be “kept by politic

committees of the names and addresses of thibsanake contributionim excess of $10,” and
of those whose contributions “aggregate ntben $100.” 424 U.S. at 82. In upholding those
thresholds, the Supreme Costated in relevant part:

The $10 and $100 thresholds are indeed I@entributors of relatively small
amounts are likely to be especially sensiti@ recording or disclosure of their
political preferences. These striequirements may well discourage
participation by some citizens in thelitioal process, a result that Congress
hardly could have intended. Indeed, therkttle in the legislative history to
indicate that Congress focused carefoltythe appropriate level at which to
require recording and disclosure. Rather, it seems merely to have adopted the
thresholds existing in similar disclosure laws since 19l we cannot
require Congress to establish thahas chosen the highest reasonable
threshold. The line is necessarilyu@igmental decision, best left in the
context of this complexdeslation to congressionaliscretion. We cannot
say, on this bare record, that thmits designated a wholly without
rationality.”*”!

Id. at 83 (internal footnote omitted) (emphasis added)alse€Canyon Ferry Road Baptist

Church of East Helena, Inc. v. Unswo(tlanyon Ferry), 556 F.3d 1021, 1033 (9th Cir. 2009);

CICU, 534 F.Supp. at 499 (“This Court . . . will nobstitute its judgment as to what constitut
the proper threshold amount fobbying disclosure.”).

In support of their argument teg plaintiffs cite Canyon Ferripr the proposition that

“0The Supreme Court weah to further state:

“Looked at by itself without regard to the nedgsbehind it the line or point seems arbitrary.

It might as well or nearly as well be a little more to one side or the dBugnwhen it is seen

that a line or point there must be, and that there is no mathematical or logical way of fixing it
precisely, the decision of the legislature must be accepted unless we can say that it is very
wide of any reasonable maftk

Id. at 83 n.11(citation omitted) (emphasis adde®i)t because there was “no warrant” in BucKty assuming
that public disclosure of contributions between $10 and $100 [was] authorized by the §dtistute],” the
Supreme Court did “not reach the quesfjof] whether information concernirgifts of this size [could] be made
available to the public without trespassing impermissibly on First Amendment rightst 8i4l.
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“[a]s a matter of common see, the value of [thdinancial information to the voters declines
drastically as the value of the expenditure artcbution sinks to a ndigible level.” 556 F.3d at
1033 (emphasis in original). Plaintiffs, howeveket#his quote completelyut of context. The
Ninth Circuit in Canyon Ferrgeclined to apply the disclosureopisions at issue ithat case to
the plaintiff church’s tle minimis in-kindexpenditures.” Idat 1034 (emphasis in original). As
the Court of Appeals went on to explain:

.. . Expending a few moments of a jpa'st time, or a marginal additional

space in the Church for petitions, islaoking in economic substance that we
have already held that requiring the2porting creates fatal problems of
unconstitutional vagueness. Similarlye talue of public knowledge that the
Church permitted a single likeminded person to use its copy machine on a
single occasion to make a few dozen copies on her own paper — as the Church
did in this case — does not justifyetburden imposed by Montana'’s disclosure
requirements.

Id. Indeed, the “question” for the Ninth Circuit in Canyon Fevas whether the state’s “zero

dollar’ threshold for disclosure washolly without rationality.” Id. at 1033 (quoting Buckley
424 U.S. at 83). The Court of Appealbsplained in further relevant part:

... On the one hand, we recognifze principle that “signals are
transmitted ... not only by a contriboit’s size but also by the contributor's
identity.” Vote Choice v. DiStefand F.3d 26, 32 (1st Cir.1993). On the
other hand, we cannot say that the infational value derived by the citizenry
is the same across expenditures o$iaks. As we have explained, in the
ballot issue context, the relevant infotinaal goal is to inform voters as to
“who backs or opposes a given initiatiieiancially, so that the voters “will
have a pretty good idea of who standbeaefit from the legislation.” [CPCL-
1], 328 F.3d at 1106. As a matter of common sense, the value bhémsial
information to the voters declines drastically as the value of the expenditure or
contribution sinks to a negligible level. As the monetary value of an
expenditure . . . approaches zero, finahgponsorship fades into support and
then into mere sympathy. In the prascase, the voters could learn little
about thdinancial backing . . . by gaining access to information about the
Church’s activities of minimal economic effect.

Meanwhile, the burden of reporting rem&constant even though the size
of the in-kind expenditure decreasestoegligible level. . . . While not
exceedingly onerous, such requirements undoubtedly constitute a burden,
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even in the case of one-time expgmeks, which may be reported in a
combined initial and closing report.

We conclude that, if the Supreme Ciauifrationality” test for threshold
disclosure levels has any force Bt there must be a level below which
mandatory disclosure of campaign expames . . . runs afoul of the First
Amendment. It may very well be that such a level is not susceptible to dollar
estimation or that all monetary comutions convey sufficiently valuable
information about the supporters ofiartiative to jugify the burden of
disclosure. But if we are to giany effect toBuckley’s rationality” test, at
some point enough must be enough. . . .
Id. at 1033-34 (finding, as noted above, that the aldevainimisin-kind expenditures made by
plaintiff lay beyond this pointlfemphasis in original).

The Ninth Circuit therefore concluded that “by applying its dsate provisions” as it
did to the plaintiff's ‘de minimisin-kind contributions,” the statviolated the plaintiff's First
Amendment rights. Idat 1034. But the Court of Appealspegssly limited its holding “to this
formulation.” 1d. It went on to note that it was “nobncerned with — and express[ed] no view
about — the constitutionality of [theas¢’s] disclosure requirements .as applied to monetary
contributionsof any siz€ Id. (emphasis added). The Ninthr€liit also did “not purport to
establish a level abowe minimisat which a disclosure requirenteor in-kind expenditures . .
passes constitutional muster.” IRather, the Court of Appeatsted, “[t]he fixing of any such
level” was for the state “authorities in the first instance.” Id.

Plaintiffs point as well tahe decision in Sampspwherein the Tenth Circuit stated the
was “virtually no proper governmental interestrimposing disclosure requirements on” group
such as the plaintiff, which had raised “so litthleney” in that case, nhamely “less than $1,000

monetary and in-kind edributions.” 625 F.3d at 1249. As notabove, the disclosure statute

issue in Sampsorequired any group “that ha[d] acceptedmade contributions or expenditure

e

U

in

[72)

exceeding $200” to register, and to “report iaenes and addresses of anyone” who contributed
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“$20 or more.” Id. The Tenth Circuit held thexpenditures at issue to be “sufficiently small that

they [said] little about theontributors’ views of theifinancial interest.” Idat 1261.

In so holding, though, the Ten@ircuit explicitly relied on the Ninth Circuit's language
in Canyon Ferryhat the value of such financial infortizan to voters declined “drastically as th
value of the expenditure or contributi [sank] to a negligible level.” Ict 1260-61 (quoting 625
F.3d at 1033). As just discussed, the foaiuthe Ninth Circuit’s inquiry in Canyon Ferwyasde
minimisin-kind expenditures that essentially appraattzero” value. Indeed, also as discuss
above, the Ninth Circuit expressly declined to set a minimum threshold level for expenditu
contributions, leaving that tihe state “in the fitsinstance.” 625 F.3d at 1034. Nor should calr
the Court ignore, again as discussed abovdattiehat the public gdizy animating Colorado’s
disclosure requirements concerned primarilydaggpenditures and contributions, which playg
an important part in the Ten@ircuit holding in that case.

The Court further notes thalthough the threshold amountssgue here may be low, it
is important to keep in mind — as did the Halide Ronald B. Leighton in a recent case dealit
with a similar challenge to the reporting and tisare requirements contained in RCW Chapt

42.17 — that “even low dollar disclosure threslsdhave a palliative purpose.” Family PAC v.

Reedet al, Case No. 3:09-cv-05662-RBL, ECF #88, Traipgmf Proceedings, p. 9. Thisis

becauseit the aggregatéhose [amounts] can make a profoutiffierence in an election” or the
legislative decision-making ptess, “if they are being orektrated by some group.” Id.
(emphasis added). Washington thus “has tarest in making suréhat” its citizens “know
that,” and “that they can follow the money.” &t.pp. 9, 11 (specificallyriding this to be true in

regard to lower $25 and $100 threstwodt issue in that case).
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6. Washington’s Grassroots Lobbyibgsclosure Requirements Are
Not Unduly Burdensome

In arguing that the reporting and disclosvequirements coained in RCW 42.17.200
are unduly burdensome, plaintiffs asseet Kinth Circuit recognized in Human Lifeat such
requirements may be unduly onerous when: (1) lineiy the amount that may be contributed t
or spent by non-profit groups; (2) impair the fundragstapabilities of such groups; or (3) mak

such groups undergo major, unwated structural changes. SEEF #22, p. 11 (citing 624 F.3

at 1014). But plaintiffs have failed to demonstiateh has occurred either with respect to thei

own situations or in general in regard to groups sictheirs. First, abe Ninth Circuit went on

to note with respect to the firfgtctor above, reporting and dissloe laws such as the one at

issue in this case aradt a financial limitatiori’ but rather only requé reporting and disclosure

of financial-related information. Human Ljf624 F.3d at 1014 (emphasis added).

As for plaintiff's contenton that RCW 42.17.200 “imposesla factolimitation on the
amount of [money] they may spend in advandimgr political speech,ivhat they essentially
assert is that although that statdbes not expresslyqeire that they lirit their expenditures,
their desire to avoid complying with the repogiand disclosure requiremts contained therein
have caused them to voluntarily do so. ECF #22, p. 12alseECF #22, Exhibit 5, Declaration
of Ray Akers, p. 17 (“[M]y first inclination [afterealizing possibility ohaving to report] was
that | should rachet down my activities taalcoming under the jurisdiction of the law.”),
Exhibit 9, Declaration of Alfred R. Petermamqm,26 (“[W]e had several choices, and one of
them was we were to restrict ourselwabich is what we did.”). Suchde factolimitation,
however, is not what is requiredlte shown here. Rather, plaifs must show the language of
the statute itself imposéise alleged limitation.

There is “no allegation” in this case — olledst no credible allegation — that the actual
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“reporting provisions [contained RCW 42.17.200] limit the fundrsing ability” of those who

are regulated thereby. Human Li&24 F.3d at 1014 (quoting ArizoRaght to Life Committee

v. Miles (“ARTLC"), 441 F.3d 773, 791 (9th Cir. 2006)). In ART| tbe Ninth Circuit found

the burdens imposed by the state’s financipbreng requirements wef@ot particularly
onerous,” in part because they required only‘teporting” of contributions and expenditures,
and ‘in no waylimit[ed] the amount that may be” contributed or spent. 441 F.3d at 791
(emphasis added). Second, the Court of Appeztisd the requirements did not result in an

ability to “hardly raise ay funds at all to engagde political speech[.]” Id.seealsoFederal

Election Com'n v. Massachusetts Citizens for Life, (fdCFL"), 479 U.S. 238, 260 (1986).
So too, here, the reportingddisclosure requirements in RCW 42.17.200 themselves pose

such limitation on plaintiffs’ ability to raise or epd funds to advance their political speech.

As for having to undergo major, unwarranted dineal changes, plaintiffs have not begn

“forced” by RCW 42.17.200 to make the kind of ngas the Ninth Circuitoted in Human Life

no

There, the disclosure law at issue required political committees to “appoint a treasurer and open a

bank account in the state \@fashington,” in addition to having comply with certain reporting

requirements. 624 F.3d at 998 (citing RCW 42.17.090(The Ninth Circuit found that becauge

these requirements were “somewhat modest” amd tgeibstantially related to the governmen
interest in informing th electorate,” they survived exacting scrutiny.a1014. In ARTLCthe

Ninth Circuit also upheld the challenged disclogumvisions in part on thbasis that they werg
“not ‘broad prophylactic rule[s] tht require[d] structural changésuch as requiring funds to b

“segregated”. 441 F.3d at 791; compBRIEFL, 479 U.S. at 254 (findingtatutory provision that

required incorporated entities égtablish “separate segregatedd” in order “to engage in any

independent spending whatsoever, and to “ap@oirdasurer” to, among other duties, keep “
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account of every contribution regardless of ambant “the name and ddess of any person tg
whom a disbursement is made regardless of aticalong with other reporting and disclosurg
requirements, to be unduly burdensofife).

In this case, plaintiffs assert that becaofsthe reporting and dikzsure requirements in
RCW 42.17.200, they have had to “substantially ryoithieir operations to properly comply wit
the demands” thereof. ECF #22, p. 12. In suppadttisfassertion, they point to the declaratio
of Alfred R. Petermann, a representative of @EQ states therein th&t was obvious to [them]
that [they] could not, under the terms and conditions that [theyg operating,” do so under th
requirements imposed by RCW 42.17.200. ECF #28jl# 9, p. 26. That is, complying with

the law simply “was not a workable thing.” 18l Plaintiffs, however, provide no specifics as tg

“1 As the Supreme Court in MCHurther explained in finding the particulstatutory provision at issue in that cag
to be unduly burdensome:

Itis evident . . . that [thplaintiff] is subject to morextensive requirements and more
stringent restrictions than it would be if it were not incorporated. These additional regulations
may create a disincentive for such organizations to engage in political speech. Detailed
recordkeeping and disclosure obligations, along with the duty to appoint a treasurer and
custodian of the records, impose administrative costs that many small entities may be unable
to bear. Furthermore, such duties require a far more complex and formalized organization
than many small groups could manage. Restriction of solicitation of contributions to
“members” vastly reduces the sources of funding for organizations with either few or no
formal members, directly limiting the ability of such organizations to engage in core political
speech. It is not unreasonable to supposedhat, this case, an incorporated group of like-
minded persons might seek donations to support the dissemination of their political ideas and
their occasional endorsement of political candiddtgsneans of garage sales, bake sales, and
raffles. Such persons might well be turnegxgawy the prospect of complying with all the
requirements imposed by the [law at issuehced with the need to assume a more
sophisticated organizational form, to adopt specific accounting procedures, to filegeriodi
detailed reports, and to monitor garage sales lest nonmembers take a fancy to the merchandise
on display, it would not be surprising if at least some groups decided that the contemplated
political activity was simply not worth it.

479 U.S. at 254-55 (internal footnote omitted); feSpeechnow599 F.3d at 698 (stating “organizational
requirements . . . such as designating a treasurer and retaining records” do not “impose maduditbaal
burden,” especially if targeted entity “intensoperate” with “relative simplicity”).

“2 Plaintiffs also point to the declarati of Ray Akers, a representative of MCORwhich, they assert, he explain
how MCOM has “no method of tracking various contributions or expenditures.” ECF #22, pp. Bt the
particular section of that declaration they citees not actually contain such an explanation.i&eExhibit 5, pp.
62-68. In addition, even if one could be implied therefrom, neither Mr. Akerglaiatiffs explain why MCOM has
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why the way that CE — or MCOM for that matteoperates will not work if they were to comp

with RCW 42.17.200. That is, it is entirely insafént to claim they will suffer undue burdens

merely on the stated basis titas not “workable”. More irportantly, though, agjn the statute

itself makes no actual demands onvh@aintiffs or other similanrganizations should structure

their operations, let alone ones that rethehlevel of those addressed in MCFL

Plaintiffs do argue that the mandatory repaytand disclosure requirements contained

RCW 42.17.200, have prevented — or will preveathers from contributing to them, thus
chilling their First Amendment rights. Mr. Akersas#s in his declaration that “it's hard to get
people . . . to sign anything in [his] neighbortdddecause “[tlhey come from cultures where
government cannot be trusted” and “has amesbry of abuse,” and therefore “you cannot ge
them to sign their names to things.” ECF #2&hibit 5, p. 46. Mr. Akers also voiced having

both “a fear” and “an experience” of being “panholed by State elected leaders” as “an

archconservative,” if MCOM had “to document” themselves and make themselves “official’.

at p. 48. He further stated that in his comityjpeople would not sign any forms, because, he

believed, they do not “want to be associated widmbership in a lot ajroups,” i.e., they “like
to fly under the radar.” Idat p. 77. Mr. Akers points as wétl “a tremendous language barriel
so that it would make it “difficl enough to get a signature and eweore difficult to tell them
they need to tell [him] how much they spent” on MCOM-related activitiesMsl. Murakami,

another representative of MCOM, also staa®levant part irner declaration that:

not adopted one or why it would be unduly burdensome for it to do so. Furtherhatdthgs in. MCFL Human
Life and_ ARTL make clear, not just any structural change wilfdaand to be unduly burdensome. In addition,
while Mr. Akers, similar to Mr. Petermastates that “keep[ing] track of [contributions and expenditures] is one
and . . . unreasonable,” as MCOM is “very, very grass roots' H&Ee#22, Exhibit 5, p. 47), as with Mr. Peterma
this statement is completely lacking in specifics, gshahthe Court is unable to determine therefrom if MCOM

actually faces any undue burdens on its operationsalSeECF #22, Exhibit 11, Declaration of Patricia Murakam

(stating that because MCOM does not “have any paid staff,” it would be “time-consuming to report”).
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... [W]e’ve got so many people thaere part of our group when we were
fighting eminent domain and communrgnewal that are from other
countries, they’re immigrants to thisuntry, so they'’re afraid -- there is no
way that they would have exposed threme out publicly. They’re afraid of
authority. They’re afraid to go toraeeting and speak up. | mean, it was like
pulling teeth to get some of them to speak and say, no, | don’t want you to
take my property. Because theyike one gentleman oae from Communist
China, and you can get killddr doing things like that.

So we had all kinds of barriers toayeome in getting that together to
keep people’s homes and businessegintAnd there’s no way that they
would want their names on a public record.

Id., Exhibit 11, p. 15.
Mr. Sussman, a founder of CE, states in hdatation that Washgton’s reporting and

disclosure requirements are “intimidating [thenojn doing the kinds of piical things” either

they should be or could be doing. ECF #22, Eiltipp. 40. Mr. Sussman further states CE dpes

not want to report the names and addresses optpavho might be willing to donate to [CE] if
the future but now have become afraid because of the invasion of their own privaay Spd.

40-41. In terms of anyone actually not donatin@Ebecause of this fear, though, Mr. Sussn

can only point to one instanceraported to him by Mr. Petermanf,a Ford dealership declining

to donate after being informed of thessible disclosure requirements.dtipp. 89-90. Indeed,
Mr. Sussman states he himself has medaiknowledge of this incident. Sek

Mr. Peterman for his part, states that CEdseply concerned,” not because the PDC
“come after” it, but because tfe belief that there are “somggaessive groups in Seattle,” ang
that if CE was “to be lucky enough to influerlegislation” or if it was “mentioned as [being]
supporters of something,” then “someone mighttbedPDC] as a tool to harm [it] financially
or legally.” 1d, Exhibit 9, p. 19. In regard to whether he knew of anyone who had been sul
to any threats or harassmasta result of having to comgpvith RCW 42.17.200, however, Mr.

Peterman could only state that from talkingpémple about contributing ©OE “for educational
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advocacy,” they did have a “concétthat “they would suffer some type of harassment or sorj
type of reaction to supponty a conservative group.” ldt p. 55-56.

These statements do not riséhe requisite level of evidentiary proof plaintiffs have th
burden of showing to establish constitutional harrthis case. To satisfy that burden, plaintifi
must establish “‘a reasonable probability that the compelled disclosure . . . will subject the
threats, harassment, or reprisals from eia@vernment officials or private parties.” Re4@0
S.Ct. at 2820 (quoting Buckleg¢24 U.S. at 74). Plaintiffs cato so by demonstrating that “on
past occasions revelation of the identity sfrank-and-file members has exposed these men
to economic reprisal, loss of employment, thiifgthysical coercion, @ahother manifestations
of public hostility.” NAACP, 357 U.S. at 4623

As in this case, the plaintiff in Citizens Unitadyued “disclosure requirements can chi

donations to an organization byp®sing donors to retaliation,” ard evidence of such, pointe
“to recent events in which donadis certain causes were blackdid, threatened, or otherwise

targeted for retaliation130 S.Ct. at 916; seSOECF #22, Exhibit 9, p. 55 (pointing out in

context of petition for gay marriage, as exanmgdlearassment, calls by activists in Seattle for
names of petition signers, so their bosses andberg would know what they are thinking). A
the Supreme Court noted, though, while “[tlhe examples cited” were “cause for concern,” 1
plaintiff itself had “offered no evidence thitd members may face similar threats or reprisals.

Citizens United 130 S.Ct. at 876 (recognizistatute “would be unconstiional as applied to al

e
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—

organization if there wereraasonable probabilitghat the group’s members would face threats,

*3“Under these circumstances,” the Supreme Court contitiweahink it apparent that compelled disclosure . . .
likely to affect adversely the ability of [the plaintiff] and its members to pursue their collective effort to foster
which they admittedly have the right to advocate, in that it may induce members to witwmative [plaintiff] and
dissuade others from joining it because of fear of exposure of their beliefs shown theughksciations and of
the consequences of this exposure.’att62-63.
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harassment, or reprisals if their names were disclosed.”) (emphasis added).

As the Supreme Court explaingdgreater detail in Buckley regard to an overbreadth

challenge to the application of disclosure reguients to minor parties and independents, wh

are in a not dissimilar position to grougigch as plaintiffs in this case:

In NAACP v. Alabama the organizat had “made an uncontroverted
showing that on past occasions revelatibthe identity of its rank-and-file
members (had) exposed these members to economic reprisal, loss of
employment, threat of physical coercion, and other manifestations of public
hostility,” 357 U.S., at 462, 78 S.Cat 1172, and the State was unable to
show that the disclosuresought had a ‘substantizearing’ on the issue it
sought to clarifyjd., at 464, 78 S.Ct. at 1172. Under those circumstances,
the Court held that “whatever interdéise State may have in (disclosure) has
not been shown to be sufficient to overcome [the plaintiff's] constitutional
objections.”ld., at 465, 78 S.Ct., at 1173.

... No record of harassment on aitamscale was found in this case. . . .
NAACP v. Alabama is inapposite wheees here, any serious infringement
on First Amendment rights brought abdwtthe compelled disclosure of
contributors is highlygpeculative.

We are not unmindful that the miage done by disclosure to the
associational interests of the mingarties and their members and to
supporters of independents could lgngicant. These movements are less
likely to have a sound financial base dhds are more vulmable to falloffs
in contributions. In some instancesfs of reprisal may deter contributions
to the point where the movement cansitvive. The public interest also
suffers if that result comes to pasg, there is a consequent reduction in the
free circulation of ideas both withand without the political arena.

There could well be a case, simitarthose before the Court in NAACP
v. Alabama . . . where the threat to the exercise of First Amendment rights is
so serious and the state interest fueddoy disclosure smsubstantial that
the [disclosure statute’sgquirements cannot be cditgionally applied.
But no appellant in this case has teneldd record evidence of the sort
proffered in NAACP v. Alabamadnstead, [the plainffs] primarily rely on
“the clearly articulated fars of individuals, well exgrienced in the political
process.” . .. At best they offer ttestimony of several minor-party officials
that one or two persons refusednb@ke contributions because of the
possibility of disclosure. On thisaerd, the substantial public interest in
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disclosure identified by the legislatitiestory of [the disclosure statute]
outweighs the harm generally alleged

We recognize that unduly strictqp@irements of proof could impose a
heavy burden, but it does not follow that a blanket exemption for minor
parties is necessary. Minor parties mustallowed sufficient flexibility in
the proof of injury to assure aif&onsideration of their claimThe evidence
offered need show only a reasoreptobability that the compelled
disclosure of a party’s contributorsiames will subject them to threats,
harassment, or reprisals from either @nment officials or private parties.
The proof may include, for exampépecific evidence of past or present
harassment of members due to thesa@ciational ties, or of harassment
directed against the orgzation itself. A patterof threats or specific
manifestations of publicostility may be sufficientNew parties that have no
history upon which to draw may be atib offer evidence of reprisals and
threats directed against individuads organizations holding similar views

Where it existshe type of chill and harassment identified in NAACP v.
Alabama can be shown. . ..

424 U.S. at 69-72, 74. (internal footnotes omitted)leasis added). The evidence, or rather
lack thereof, presented by plaintiffs in this gasesubstantially similar to that the Supreme Cg
found lacking in Buckley For the same reasons, this Court so concludes as weReB€el 30
S.Ct. at 2821 (“Plaintiffs . . . have provided. scant evidence or argument beyond the burde

they assert disclosure would impose.”)

“ Other federal courts are in agreement. For exaritptee lobbying context, the district court in CI@0ted the
plaintiffs in that case had argued that “since theilipydmlicy advocacy is labeled lobbying, and lobbying has a
pejorative connotation in the public’s perception, they gvéarced to curtail their activities,” which the district
court noted fell “largely into the category of self-censqrstb34 F.Supp. at 498. Thiéstrict court rejected that
argument, though, becaudere was “no factual record of economic reprisals, loss of emptuytheeats, or other
manifestations of hostility . . . as in NAACP v. Alabama.” Id.Taylor, again in the lobbying context, the Federa|
Circuit found as follows:

This, then, is a case likguckley notNAACP As inBuckley the plaintiff has tendered

no “record evidence of the sort profferedNAACP v. Alabama424 U.S. at 71, 96 S.Ct.

612. Instead, it primarily relies on “clearly articulated fears” and a few examples of

harassment unconnected to lobbying disclosures by [the plaintiff] or any other entity

Moreover, the risks that [the ptaiff] claims its members would suffer if their participation in

controversial lobbying were revealed are no different from those suffered by any organization

that employs or hires lobbyists itself, and lidiéerent from those suffered by any individual

who contributes to a candidate or political patfythat kind of risk rendered [the challenged
ORDER - 101
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D. There Is No Constitutional Violation Due to Vagueness

“[A] vague regulation of speech infringes omdtiAmendment rights.” Voters Educatio

Committee 161 Wn.2d at 484 (citing RenoAm. Civil Liberties Union 521 U.S. 844, 871-72

(1997) (“The vagueness of suchegulation raises spetdiFirst Amendment concerns because
its obvious chilling effect on free speech.”).sfatute “is unconstitutionally vague if it fails to
provide a reasonable opportunitykimsow what conduct is prohibitedr is so indefinite as to
allow arbitrary and discriminatory enforcement.” Human | @4 F.3d at 1019 (citation

omitted); sealsoCanyon Ferry556 F.3d at 1028, 1030 (vagueness found where statute “f3

to provide people of ordinary intelligence a reasonable opportimitgderstand’ whether their
activities require disclosure under the statutei unconstitutionally vgue where entity “hado

way of knowingex anté its conduct would be covered thereby) (quoting Hill v. Colord8f)

U.S. 703, 732 (2000)) (emphasdded); Zwickler v. Koota389 U.S. 241, 249 (1967) (law voi(

for vagueness when it “either forbids or requites doing of an act in terms so vague [person
of common intelligence must necessarily guests ameaning and differ as to its application”)
(citation omitted).

“[P]erfect clarity,” though, “isnot required even when a laegulates protected speech

Human Life 624 F.3d at 1019 (quoting Californi@dchers Ass’'n v. State Bd. Of Eduz71

F.3d 1141, 1150 (9th Cir. 2001)); s#lsoTaylor, 582 F.3d at 23 (noting “perfect clarity and
precise guidance have never beequired even of reguians that restrict expressive activity”)

(quoting_United States v. William428 S.Ct. 1830, 1845 (2008)). As the Ninth Circuit has

statute] unconstitutional, it would invalidate most compelled lobbying disclosures in
contravention ofHarriss, and most compelled campaign finance disclosures in contravention
of Buckley Accordingly, we reject both [thgaintiff's] facial and as-applied First

Amendment challenges.

582 F.3d at 22 (internal footnote omitted) (emphasis added).
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noted, “we can never expect mathensdteertainty from our language.” I(quoting_Grayned v.

City of Rockford 408 U.S. 104, 110 (1972)); salsoCICU, 534 F.Supp. at 502 (noting “some

weighing” of whether particular activities may comhin purview of disclosure statute “is true

of all types of disclosure lawsgiven that such statutes nawat “cover every conceivable set g
circumstances that may arise under” them); Kimld&# Vt. at 89 (“[A] satute need not detail
every circumstance that would aonmt to a violation.”) (citing CICU534 F.Supp. at 502, and

guoting State v. Hoebed1 N.W.2d 865, 867 (1950) (“It is ngquired that a statue be so

elaborate in its detailed specificas as to meet every possible state of circumstances that 1
arise under it.”)). Thus, “[e]Jven when a lawgheates First Amendment rights, the constitutig

must tolerate a certain amountvaigueness.” California Teachers As2@1 F.3d at 1151.

But “[b]ecause First Amendment freedonesed breathing space to survive, governme
may regulate in the area only witlarrow specificity.” Human Life624 F.3d at 1020 (quoting

NAACP v. Button 371 U.S. 415, 433 (1963)). “A stit¢’s vagueness exceeds constitutional

limits if its deterrent effect on legitimate expressis both real and substantial, and if the stat
is not readily subject to a narrowing ctmstion by the state courts.” Human Li&24 F.3d at

1020 n.9 (quoting California Teachers As@1 F.3d at 1151); sedsoBuckley, 4224 U.S. at

77 (“Where First Amendment rights are involved eaen “greater degree of specificity’ is
required”) (citation omitted). “Othe other hand, if the generahss$ of offenses to which the
statute is directed is plainly within its terntise statute will not be ktck down as vague even
though marginal cases could be pitere doubts might arise.” Harrjs7 U.S. at 618.

In addition, “speculation about possible vagess in hypothetical situations not before
the Court will not support a faciattack on a statute when it is dyrealid ‘in the vast majority

of its intended applications.” Human Lifé24 F.3d at 1021 (quoting Hill v. Colorgds80 U.S.
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703, 733 (2000)). Thus, “the belief that the miare that close cases cha envisioned render
a statute vague’ is a ‘basic mistake.” Tayl683 F.3d at 23 (quoting William&28 S.Ct. at

1845 (2008)) (noting further thathile “the statute [in Tayldmay not be a paragon of clarity,
IS not so vague as to violate the Constitution, emplying the heightened standard applicabl

regulation of speech”); sedsoCICU, 534 F.Supp. at 502 (declining to accept argument ma

by plaintiffs concerning vagueness, because & based on too “expansive” reading of statute);

Kimbell, 164 Vt. at 88-89 (“[F]ears gdrosecution must be based easonable interpretations
the statute in quésn.”) (citing CICU, 534 F.Supp. at 502).

“Where the constitutional reqement of definiteness is atake,” furthermore, the Cour
must “construe the statue, if that can be domesistent with the legiature’s purpose, to avoid
the shoals of vagueness.” Buckldy4 U.S. at 77-78; sedsoHarriss 347 U.S. at 618 (stating
that if “general class of offenses” addressedthyute “can be made constitutionally definite b
a reasonable construction” thereodurts have duty to give it that construction). “Moreover,
‘otherwise imprecise terms mayoid vagueness problems when used in combination with

that provide sufficienclarity.” Human Life, 624 F.3d at 1021 (“[V]agueness challenges will
rejected when it is ‘clear what the ordimta as a whole prohibits.”) (citing GraynetD8 U.S. at
110).

Plaintiffs argue “Washington’s law” is unconstitutionally vague, because “[e]ven afts
review of therelevant statutory langage and agency materigi®sted on the PDC website,”
they “were unable to determine whethige law or its exemptiorepplied to their activities.”
ECF #22, p. 13 (emphasis added). “As a resulainpiffs assert, “they were forced to seek

official guidance in the form of a petition for a declaratory order.”Rthintiffs go on to argue

that their position here is bolsterbyg the fact that only “[a]ftethree month®f correspondence,
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information gathering, analysis, and interndllzkration, the PDC finally ruled that . . . the
grassroots lobbying law would apply to their aitids if they exceeded ¢happlicable financial
thresholds.” Id(emphasis in original).

The Court agrees with defendants, however, glaantiffs fail to specifically identify any

term contained in RCW 42.17.200R€W 42.17.160 they allege to be unconstitutionally vague.

Indeed, they point to no parti@ullanguage in either statutgsyovision — or elsewhere in RCW|

Chapter 42.17 for that matter — tlaek of specificity of which implicates their First Amendment

rights. Rather, as indicated above, they merely refer to the “relevant” statutory language,

materials or the law or its exemptions in genek&lithout more, the Court is unable to determ

with any precision what constitutional infirmitigey are claiming, nor will it speculate for thenp.

In addition, the Court finds nothing in the sty language contaidéan RCW 42.17.200 or in
RCW 42.17.160 fails to provide f@asonable opportunity” to th@svho may come within its
purview “to know what condués prohibited.” Human Life624 F.3d at 1019.

Indeed, that language is qudiear as to the persons, enstend activitiegovered and tg
the threshold levels at which such coverage canmeglay, as discussed previously herein. A
such, this is not the type ofise where plaintiffs “hadgo wayof knowingex anté that what they
may have wanted to do would be covered by Waghn's grassroots Idlying disclosure laws.

California Teachers Ass 556 F.3d at 1030 (emphasis added3.recognized by many courts,

statute need not “cover every conceivable setrotimstances that may arise under it” to pasy

constitutional muster, and mere “speculation*lmlief” about “possible vagueness . . . will not

support a facial attack . . . when” — as in this ea§ésurely is valid ‘in the vast majority of its
intended applications.” Human Lifé24 F.3d at 1021 (quoting Hib30 U.S. at 733); Taylor

583 F.3d at 23 (quoting William428 S.Ct. at 1845); CIC534 F.Supp. at 503.
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More precisely, plaintiffs have not showither through their ownxg@erience or that of
any other similar group that either RCAR.17.200 or RCW 42.17.160 “faite provide people
of ordinary intelligence a reasonable opportutityinderstand’ whethdineir activities require
disclosure.” Canyon Feryp56 F.3d at 1028 (quoting Hib30 U.S. at 732). While it is true that
one representative of CE did statéhis declaration that at leasith respect to events in which
CE spends money, “it gets foggy as to exactipwou’re going to incluel’ in terms of reporting
who participated in those events (ECF #22, Exltipp. 42), again “perfeaarity” in a statute’s
language is not required (s€aylor, 582 F.3d at 23 (quoting William428 S.Ct. at 1845). Nor
is it even clear that plaintiffs have made a rklalone reasonable, effort to comply with the
disclosure requirement®ictained in RCW 42.17.200. SEE€F #22, Exhibit 5, p. 48 (“Honestly,
| don’t know the extent to whircreporting is required.”); sedSOECF #22, Exhibit 11, 1 14,
21; ECF #25, 11 24-26, 35, 49-50, 68-69.

Indeed, while plaintiffs assert they were “fortéal seek official guidance in the form of
a declaratory order, the record shows theyndidtake advantage of the many other avenues for
seeking such guidance that are available to tidigoshort of petitioning for a declaratory ordef.
SeeECF #24, Exhibit 11, 11 14, 21; ECF #2529%26, 35, 49-50, 68-69. In addition, although
as noted above, plaintiffs makaich of the fact that it took three months for the PDC to rule [on
their petition — which was submitted on Decem®e2009 — this was because consideration of
the petition took place at the PDC’s next regylacheduled hearing, which did not occur unti
January 28, 2010. S&CF #1, 11 75-76; ECF #25, 11 80, 83, 88; ECF #25-3, Exhibit 22.
Consideration of the draft declaratory artteok place on February 26, 2010, the very next
scheduled hearing. ECF #25, 11 89-91 As suehetis no indication theDC did not act in a

reasonably timely manner heog,was delayed in the action it took due to any difficulty or
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confusion in applying the relevalatw. To the contrary, the decédory order is quite clear as tq
the applicability thereof. SdeCF #25-3, Exhibit 23.

E. There Has Been No Prior Restraimt Free Speech or Association Rights

“Prior restraints on speech are disfavorad earry a ‘heavy presumption’ of invalidity.’

Long Beach Area Peace Netwoar. City of Long Beacl{‘Long Beachi), 574 F.3d 1011, 1023

(9th Cir. 2009) (quoting Forsyth County v. Nationalist MovemB@b U.S. 123, 130 (1992)).

This is because such restraitdase the most serious and the leiméerable infringement on First
Amendment rights.” Id(citation omitted). Those thatVmbeen “found invalid” have all given
“public officials the power to deny use of@um in advance of actual expression.” (guoting

Ward v. Rock Against RacisM91 U.S. 781, 795 n.5 (1989)).

While “[a] prior restraint needot actually result in suppression of speech in order to
constitutionally invalid,” thérelevant question [in determimyj whether something is a prior
restraint] is whethethe challenged regulatiauthorizessuppression of speech in advance of
expression.” Id(quoting Ward491 U.S. at 795 n.5) (emphasis in original). “Reasonable tin

place, [and] manner restrictions’ on speech are permissibl€dudting_Clark v. Cmty. For

Creative Non-Violence468 U.S. 288, 293 (1984)). Alse Ninth Circuit has noted:

... "[R]estrictions of this kind are valigrovided [1] that they are justified
without reference to the content oétregulated speech, [2] that they are
narrowly tailored to serve a significagbvernmental interest, and [3] that they
leave open ample alternatichannels for communication of the information.”
Id. (quoting Clark 468 U.S. at 293).
Plaintiffs allege in their complaintahRCW 42.17.200 and the regulations promulgat
by the PDC require them “and others tgis¢er . . . and file monthly reporits order to engage

in constitutionally protected speh and association,” and therefdhat they “constitute a prior

restraint.” ECF #1, 11 142-43 (emphasis addéthwever, plaintiffs provide absolutely no
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argument, or point to any evidence, in suppothete allegations. As such, the Court finds
plaintiffs have not properly presenteeth for summary judgment purposes. Saemicle v.

Commissioner of Smal Sec. Admin.533 F.3d 1155, 1161 n.2 (9th Cir. 2008) (issue not argl

with specificity in briefing will not be addressed); Paladin Associates., Inc. v. Montana Poy

Co, 328 F.3d 1145, 1164 (9th Cir. 2003) (by failing to make argument in opening brief,
objection to grant of summarydgment was waived); Kim v. Kan§54 F.3d 996, 1000 (9th
Cir.1998) (matters not specifically and distinadhgued in opening brief ordinarily will not be
considered).

In addition, the Court notesaheven if plaintiffs had perly presented this claim for
consideration, they would not succeed in establishing the existence of a constitutionally in
prior restraint here. First, as discussed preWotise reporting and diszsure requirements in
RCW 42.17.200 do not “authorize” tkappression of speech or association, and therefore if
does notequire plaintiffs to registeand file monthly reports order to engagén free speech
or to exercise their right of associationccardingly, because Washington’s grassroots lobbyj
disclosure laws do not actualigstrict speech, they also ard nontent-based, and thus do no
constitute a prior restraint on plaffg’ asserted rightsit also should be netl here as discusse
above, that those laws are sufficiently tailorediidmportant governmental interest, namely t
state’s interest in informing the public.

F. There Is No Violation of thRight to Petition the Government

Plaintiffs allege as well in their complaint fadlows: (1) that the ality to exercise the
First Amendment to petition the government falress of grievances “depends on their freed
from unreasonable regulations that would sutighly burden their activities,” (2) that RCW

42.17.200 “is not sufficiently tailored to serveyamompelling, important, substantial or even
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legitimate state interest”; arf@) that the application ®@CW 42.17.200 and the regulations thg
PDC has promulgated, on their face and as appleeverely burden” the right to petition the
government for redress of grievances. ECF #1, 11 130-32.

As with their prior restraint argument, thoughaiptiffs here too have failed to provide
any argument — or point to any evidence — jppsut of the above claims, and thus the Court

declines to give them any credence. Saemicle 533 F.3d at 1161 n.2; Paladin Associates.,

Inc., 328 F.3d at 1164; Kiiml54 F.3d at 1000. In addition, discussed elsewhere herein, RC
42.17.200 does not substantially burden the First Almemt right to engage in free speech of
right of association and is suffesitly tailored to an important govenental interest. Given tha
plaintiffs’ argument regarding éright to petition the government is based on these other cl;
even if plaintiffs had properlgresented this issuerfthe Court’s considation, they would not
have succeeded in summary judgment.

G. There Has Been No Violatiaof the Equal Protection Clause

Plaintiffs’ last claim is that RCW2.17.200, RCW 42.17.160 and the PDC'’s regulatio
“place an arbitrary burden” on their First Analenent rights and those of others, but do “not

impose similar burdens on the First Amendment sigtithe media and caih public officials.”

ECF #1, 1 136. Although not alleged in their ctaim, plaintiffs also argue RCW 42.17.160(%

impermissibly exempts from the reporting ansictthsure requiremenis RCW 42.17.200, those
“who restrict their lobbying activities to no morethfour days or parts thereof during any thr
month period.” ECF #22, p. 22. The existencéhebe exemptions, plaintiffs claim, deprive

both them and others of the equal protectiotheflaw. ECF #1, 1 139. Because “the challeng
exemptions are triggered basmuthe identity of the speakandtheir subject,” plaintiffs further

assert, they are “content-based angbt be subject to strict stiny,” a standard which cannot 4
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met here. ECF #1, 1 138; ECF #22, p. 23 (emphasis in original).
Pursuant to the Equal Protection Clausegalisons similarly circumstanced” are to be|

“treated alike.” Gillbrook v. City of Westminstet77 F.3d 839, 871 (9th Cir. 1999) (quoting

Plyler v. Doe 457 U.S. 202, 216 (1982). The issue, therefore, is whether others “similarly

situated” to plaintiffs a& treated differently. Id.quoting_Milikotin v. City of Los Angeles643

F.2d 652, 654 (9th Cir. 1981) (allegation of “uneduehtment of persons similarly situated . .|.

[is] the gravamen of a complaint for denialeafual protection”). Howeer, none of the entities
or individuals in the above exemptions is similaityated to plaintiffs.Indeed, plaintiffs make
no argument that they should be includethmsame category as the media, government
officials or those who come brigfto directly lobby the legislatar nor would they be able to
mount any serious argumentthat direction.

“Like other classifications, regulatory distiions among different kinds of speech may

fall afoul of the Equal Protection Clause.” City of Ladue v. Gjlst2 U.S. 43, 51 n.9 (199%).

But while the exemptions plaintiffs challenge heray be directed at specific types of speake
as discussed above they do not regulate sgmecee given that they arenly exemptions from

the reporting and disckorre requirements contained in WCChapter 42.17. Accordingly, since

5 As the Supreme Court explained:

... [A]n exemption from an otherwise permissitdgulation of speecmay represent a
governmental “attempt to give one side of a debatable public question an advantage in
expressing its views to the people.” . . . Atfiaively, through the combined operatioraof
general speech restricticandits exemptions, the government might seek to select the
“permissible subjects for public debate’ and étgrto “control . . . the search for political
truth.”

Id. at 51 (emphasis added) (citations omitted). Plaintiffs reliance on Citizens Heredherefore, is misplaced,
given that, as discussed prawvity, that case dealt withdirect regulation of speech wittespect to corporate medi
entities. Sed 30 S.Ct. at 898-99 (“Prohibited . . . are restrictions distinguishing among different spebkeisg al
speechby some but not others. . Speech restrictionsased on the identity of the speaker are all too often simp
means to control content.”Jndeed, as further discussed previously, Citizens Uiitgetf distinguished such direct
regulation of speech from tigpe of reporting and disclosure requirensemere, which constitute “a less restrictiv
alternativeto more comprehensive regulations of speech.ati®15 (emphasis added).
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those who do not come within theove exemptions are not theredmpject to a direct regulatio

=)

of their free speech rights by such requiremertsan those who do come within the exemptigns

avoid — the statutory frameworkeates no distinction among differédimds of speech. As such

no constitutional violation has been shown here.

CONCLUSION

Defendants have met their burden of demonstrating that there are no genuine issugs of

material fact and that they aretiled to judgment as a matter of law. Plaintiffs have failed in all

instances to allege facts sufficient to formoastitutional violation. As such, plaintiffs’ motion

for summary judgment (sdeCF #22) hereby is DENIED, asdmmary judgment for defendants

hereby is GRANTED. Plaintiffs’ civil rights eoplaint therefore hereby is DISMISSED.

DATED this 8th day of November, 2011.

@L A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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