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e Prudential Insurance Company of America

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JOHN S. LANDREE, CASE NO. 3:10-CV-05353-RBL

Plaintiff,
ORDER ON DEFENDANTS MOTION FO
V. RECONSIDERATION

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA, a foreign
corporation; and SIMPSON HEALTH AND
WELFARE PLAN, an employee welfare and
benefitplan,

Defendants.

I.  INTRODUCTION

This matter comes before theu@ upon Prudentials Motion for Reconsideration. (D
#25.) On June 13, 2011, the Court denied Prudentials Motion for Summary Judgment. (C
#24.) To reach its decision, the Court conducted rmogte review of Prudentials decision to d
Landrees claim for benefits because @murt found WAC 284-9®12 (the Regulation)
invalidated the discretionary langge in the Plan. Under this devo standard of review, ther
were genuine issues of matdract precluding summary judgent. Prudential contends this
ruling was clear error because (1) the Regulatammot retroactively cimge the terms of the

Plan and (2) the Regulation is completely prped by ERISA. Prudential contends its decig
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to deny benefits should be reviewed under theabtidiscretion standamf review, and that
under this standard of review, the Motilmn Summary Judgment should be granted.
Landree responds that the Court was correapfily the de novo standard of review t
Prudentials decision. Landree argues the Waghn State insurance commissioner has the
authority to apply the Regulat retroactively becaudbe regulation clarifies existing law an
does not affect substantive rights. Landree argusitithe court appliethe abuse of discretig
standard, the Motion for Reconsiation should be denied becaaseasonable trier of fact
could be left with a firm conviction that a mistake was made.
The Courts ruling is set forth below.
Il. FACTS
A. The Plan
The Plan purports to give Prudentialthéesdiscretion to interpret the terms of the
Group contract, to make factual findings, andétermine eligibility for benefits” (0345-48.)
In relevant part, the LTD coveragectien of the Plan reads as follows:
How Does Prudential Define Disability?
You are disabled when Prudential determines that:
- you are unable to perform timeaterial and substantial duties of your
regular occupation due to yourssickness orinjury. . .
Material and substantial duties means duties that are:
- normally required for the performes of your regular occupation; and
- cannot be reasonably omitted or modified . . .
Regular occupation means the occupation you am@utinely performing when
your disability begins. Prudential wilbdbk at your occupation as it is normally

performed instead of how the work taske performed for a specific employer or
at a specific location. (@38, emphases in original.)

! Numbered citations refer to either the Administrative Record (0001-0295) or Plan documents (0296-0353
#s 18 & 19, respectively.]
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B. Prudential Denies Landree’s Initial Claim for Long Term Disability
1. Landree Applies for Long Term Disability

On January 9, 2007, Landree saw his printare physician, Dr. William Brand. Bran
noted Landree was experiencing‘tight anterior pteuchest pairf and had‘fatty infiltration of t
liver’(0169.) Brand concluded badre€s systems were“otherwisegative’ and that his type tw
diabetes mellitus and hypertension were corgdolBrand listed ten conditions Landree suffq
from, including hypercholestolemia and‘chronic low pain’

On January 20, Landree experienced two sp¢ltizziness at work and a coworker

drove him home. (0167.) His wife wanted hiongo the emergency room but he did not.

On January 26, Landree met with Dr. Theodaae, a Cardiac Health Specialist. Dr. 1.

noted Landree had normal left ventricular systhlitction, left ventriculadiastolic dysfunctior
mildly elevated systolic pulmonary artery pragswand that there wereno significant changg
from an earlier study taken on March 10, 2006. (01Dt.)Lau administered an exercise tes
and concluded the‘raw data was unremarkable’ (0175.)

From February to April of 2007, Landraéiended counseling sessions with Lem
Stepherson, Ph.D. According to a one-sentent&fnam Stepherson, this counseling addres
Landreés anxiety related to the death of avawker, a heavy workload, and multiple health
related conditions. (0134.)

On February 12, Landree saw Dr. JohmiRmds for a pulmonary consultation.
Rowlands concluded the test results were mostly negative. (0173.)

Landree stopped working on February 2207, and saw Dr. Brand on February 26.
Brand wrote Landree was undergomgisability evaluation and that hefeels anxiety and st

to the point where he feels bannot return to work pendingshdlisability evaluation’ (0164.)
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On March 19, Landree saw Dr. Paul Darbypanupational health specialist at the
Franciscan Occupational Health Clinic incbma. Darby opined Landreéesmedical problem;
have been mounting lately and the shift worthi®wing his diabetes out of control’(0094.)
Darby made the following diagnoses: (1) TypBiabetes mellitus (2) Recurrent near-synco
(3) Coronary artery disease (4) HypertensiorP@joxysmal atrial tachycardia (6) Dyslipiden

(7) Diverticulosis (8) Gastroesophagul refluxedise (9) Chronic back pain. Darby opined,

have received all of his medical records andawed those . . . Patient is not medically fit for

the essential job functions. He is restrictemhirshift work, working alone or remote from
observation, work at unprotected heights, working with dangerous equipment, or wearing
respirator’(ld.)

2. Prudential Evaluates and Denies Landree’s Initial Claim

On June 12, 2007, Prudential received Landrees claim for LTD. On that date, Dus
LaFlamme, a Claim Manager for Prudentialpterthe following on an internal note:“No
eligibility issues. EE is [redacted] yr old shibordinator TD since 2/23/07 due to type 2
diabetes mellitus, CAD, PAT and chronic backnp&E reports dizzy spells and heart proble
(0197.)

On June 14, Michael Chretien, a VocatioRahabilitation Counselor at Prudential,
created a short report for Prurdial to understand how Landre€s job is normally done. Chre
based his report on reference manuals. Chretiefiyjbdescribed the job duties of aPulp Plar]
Supervisor' but did not classify the vkoas light, medium, or heavy. (0198.)

On July 25, LaFlamme and Landree had gpted@e conversation. Landree explained
medical conditions and indicated his job negments included shift work, being HAZMAT
certified, using ladders andrding. (0216.) On July 26, LaFtane met with Team Leader
Linda Conley. At this meeting, Prudential classifiLandrees occupation as‘light’(0200.)

On August 6, 2007, Prudential decided to deny Landre€s claim. On that day, Sand
Chapkovich, RN, did a“clinical review of regds from Dr. Brand, Dr. Darby, Dr. Lau, and Dr
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Rowlands. The review consists of abbreviatiand medical data nentirely understood by th
Court. It appears Chapkovidboked at Landre€s diagnosesdamedical data and came to the
conclusion Landree had no restrictions or litndtas. (0201.) She closele review by opining

Landree‘may have made a life choice to réfice) On the same day, Dr. Joyce Bachman

affirmed Chapkovichs review in a brief notea&man opined,‘ftlhere 1o contraindication fof

the claimant in doing shift work which lias been doing without incident?’(0204.)

On August 13, 2007, Prudential denied Landaisn in a letter written by LaFlammas.

LaFlamme emphasized negative test results,déckest pain, and controlled hypertension &
diabetes. The letter conled, {W]e find you are reasonghtapable of performing an

occupation requiring light workapacity duties’’(0287-89.)
C. Prudential Denies Landree’s First Appeal
1. Doctor Visits Before the First Appeal

On July 24, 2007, Landree saw a back speti&hs Carlos Moravek. Moravek noted
Landreés pain intensity measured two outenf, his range of motiowas reduced, and he wag
nontender to most touches. (00929ravek recommended an MRI.

On September 24, Landree saw Dr. Rowlaagisn. Rowlands noted that Landrees
pleuritic chest pain had resolved and thatdaytime sleepiness and sense of well-being ha
improved as a result of his retirement. (0059.)

2. The Dispute Over Landree’s “Regular Occupation”

On August 14, LaFlamme informed Landreerave phone that Prudential had denie
his claim. During this conveasion, Landree took issue wiBrudential describing his work
duties as light. (0217.)

On September 7, Marc Swan, a Vocational Spestiat Prudential, sent a message tg
LaFlamme. He opined Landreeshj description‘appears closerttee medium range;and the

twelve hour shifts and passingethespiratory physical weredues of concern’(0220-21.)
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Apparently these issues were not aitttnuch concern. On September 10, Conley,
LaFlamme, and Swan held a meeting to discuss leaisdilaim. An internal note reads,‘Base
review of new information, our prior decisioneonot change . . . Regardless of whether th
occ[upation] is light or medium, EE is not precluded from performing his occupation(02(

Sometime before September 28, Landree obddegal assistance from attorney Teri
Rideout. Rideout commissioned Shervey & Associtdal an occupation analysis of Landrs
position. This analysis concluded the positione®ded light work capacity duties. (0131.)

On October 25, Dr. Brand wiot letter to Rideout aftée reviewed the Shervey
occupation analysis. Brand opined Landreeftha#tiple medical problems which could be
adversely affected by working irregular shitiurs, stress on theb, and variation in
temperature and environment” (006Brand thought Landrees coragartery disease, diabets
and blood pressure would be‘negatively affectdwtifcontinued working at Simpson. Brand
wrote,“l do not believe Mr. Landree should evempleced in a situation where he would have
wear SCBA breathing apparatus isteessful rescue situation? (Id.)

On December 7, Rideout wrote a letter tad@ntial. (0120.) Rideowmphasized that a
MRI from 7/26/07 revealed spinal damage and reemphasized the recommendations of [
and Dr. Brand. The letter enclosed the Shervey occupation areagsMRI results.

Prudential responded to this letter withagopropriate step. On December 18, Angelg
Holland, an Appeals Specialist, ordered a Labor Market Suoveywestigate whether 12 houl
irregular shifts, respirator use, and Hazsits were a normal part of Landre€s regular

occupation. (0208.)
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3. Dr. Syrjamaki’s Review and Denial of Landree’s First Appeal

On December 19, Prudential decided to bolssedecision with an external review. Ol
that day, Holland wrote to a Southfield, Michigemmpany called Qualified Medical Examing
She requested a specialist in occupational aregliconduct an‘expedited handling of an
independent file review. (0284-8%)specialist in internal medine, Dr. Charles Syrjamaki,
handled this request.

Syrjamaki dutifully conducted a file review for Prudential on December 27,2007.
Syrjamaki reviewed medical re@ts from Doctors Brand, Darbiyau, and Rowlands as well g
the one page note from the psychologist LeapBérson. Syrjamaki also reviewed the Sher
occupation analysis and letters from Landre# Rideout. Syrjamaki talked with Dr. Brand of
the telephone and concluded fromatthonversation and other recothat‘the precipitating eve
for Mr. Landry [sic] going off work . . . was soma@xiety and stress, whiehas situational at tf
time” (0050.)

Syrjamaki opined that none of Landrédividual conditiongrevented him from
working:

In reviewing the medical recordglyr. Landree does not appear to be
disabled from his job as a shift coardtor for Simpson Tacoma Kraft Company.
Although he is 59 years of age and wasderately overweight, his job did not
have significant physical demands thaicbheld not do. It ao appeared that
although he did have significant medid@éorders, these were stable and under
good control. His diabetes mellitus apphto be under good control by diet and
oral medications. He had one episodeliaziness and near syncope but had a
negative evaluation for this and haal recurrence. He did not have any
significant coronary artery disease sHiiypertension was under good control, and
his degenerative arthritis and degenemtisk disease was no more than one
would expect for a man his age. Halltbbne the same job for 33 years, and
although he was a shift coordinator, tiwigs not a new job for him, and the notion

that he was too ill to do shift work wanot borne out by the medical records.
(0050-51.)

2 The Court notes that the review was completedstime day Syrjamaki reved the request. (0044.)
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Prudential paid Syrjamaki $1,625 for the 6.5 hafr&ork necessary for the file revie
(0114.) Based on this review, Holland thought itecessary to wait for the results of the La
Market Survey she ordered on December @809.) Holland upheld the decision to disallow
benefits.

On January 9, 2008, Holland informed Rideouthef appeal decision in a letter. Hollg
emphasized that Landree left work dueitoddional anxiety” (0282.) The letter quotes
extensively from Syrjamakis review and coraba ‘the medical evidence does not support a
restrictions or limitation? (Id.)

D. Prudential Denies Landree’s Second and Final Appeal

On January 23, 2008, Linda Geis, Directovatational Directions LLC, completed th
Labor Market Survey for Prudential that Hidd had ordered on Deceentd 8. Of four Pulp
Plants that had a Supervisor position, two reported using hazmat surtegaothr shift pattern
like those used at Simpson. (0108, Holland did not think thisad any impact on her decisi
to deny the first appeal. (0210.)

On March 11, Jim Burg, a Simpson HunR@&sources Manager, sent a letter and
description of Landre€s positida Rideout. Burg emphasized the physical demands of the
and the fact that it was ss&ful. He explained the imgance of Landree being on the
Emergency Response Team, and that in 2007 a Simpson doctor would not approve Lan
continued employment becausedoeild not pass the required ploa. Burg opined that in his
43 years of Human Resources Management hel cailrecall an employee being more eligi
for LTD benefits. (0069.)

On April 25, Dr. Brand sent a letter to Ralg. Brand wrote“stresand anxiety’ were a

‘tontributing factof’to Landrees difficulty at wk, but went on to emphasize his other diagno
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(0041.) Brand believed it would be‘unconscionafleLandree to go back to work because ¢
the high probabilityof a heart attack.
Rideout forwarded this information Rrudential along witla letter arguing Dr.

Syrjamaki was ignoring recommendations dfestdoctors and Simpson. (0065.) In respons{

D

Holland decided the best course of action wdé to have Dr. Syrjamaki conduct another
review in light of the nely received opinions of Dr. Brand and Jim Burg. (0211.)

On June 17, Syrjamaki completed his sec@awiew, this time condering the letters
from Brand and Burg, as well as the Labor Mai&etvey. Syrjamaki believed it was‘Unclear
why Dr. Darby would not pass Mr. Landree on the pfatsxamination, as it appeared that the
coronary artery disease wasnmal and insignificant, that the Type 2 diabetes mellitus was

under good control, the cardiac aitmia (paroxysmal atrial tachycardia) was controlled,

7N

hypertension was controlled, and his pulmonanction tests were normal”’ (0023.) Syrjamal
opined that long-term risk famts do not provide a reason fohyan individual cannot do a jop.
Syrjamaki did not mention the regement of wearing a SCBA deé or the work classification.
Prudential paid Syrjamaki $875 for the 3.5 hours eded complete this second review. (0005.)

On July 10, 2008, Marc Swan, the Vocatib8pecialist at Prudgial opined that

Landre€s position‘would best be described as a heavy strength demand occ[upation]’(0213.) The

same day, Prudential sent Rideauétter informing her that lcalre€s second appeal had begn

denied. (0270-74.) The letter quotedensively from Dr. Syrjamdksecond review. The lettef

concedes Landree€s job falls into the‘heavy toyheeavy category, but concludes thatin absence

of any medically supported restrictions or limiteus, we still conclude that Mr. Landree has|the
functional capacity to perform the materiabdasubstantial duties bis regular occupation:

(0272.)

ORDER -9
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His administrative remedies exhausted, Landree filed a Complaint on May 20, 20]
seeking LTD benefits, removal of PrudentiaPdan fiduciary, and attorneys fees. Prudential
filed its Motion for Summary Judgment on Feary 4, 2011. In his Response to the Motion,
Landree argued the Regulation invalidatezldiscretionary language in the plan, and
accordingly, the standard of review shob&lde novo. Prudential did not file a replyhe Cour
conducted a de novo review and ditbere were genuine issugfsmaterial fact precluding
summary judgment. Prudential now contends thling was clear error because (1) the
Regulation cannot retroactively change threnteof the Plan and (2) the Regulation is
completely preempted by ERISA. The Court wilit reach either of these broad contentions
because it is clear the Regulation caraygtly retroactively to Prudentiadecision to deny
Landree benefits, whether or not it could chatingeterms of the actual Plan. The Court will
explain its retroactivity rulingnd then turn to the underlyifdgotion for Sumnary Judgment
under the abuse ofstiretion standard.

lll. DISCUSSION
A. The Motion for Reconsideration is RANTED as to the Court’s retroactive
application of the Regulation because Prudsial had a vested right to a deferential
review and Prudential denied benefitdoefore the Regulation was issued.

The Regulation took effect on SeptembeR009. For the Regulation to nullify the

discretionary language in the Plan and changesthndard to de novo gtiRegulation must apy

retroactively to July 10, 2008, thetd@rudential issued its final denial of Landre€s claim foy

LTD benefits. Landree argues Washington law cdsititte retroactivityssue, and that under

Washington law, the Regulation applies retroadyibbecause it clarifies existing law. Pruden

® Prudential’s excuse for this is that the Scheduling Order (Dkt. #15) did not providgly briefs. The Court is

not sure what to make of this excuse because thel@laig Order did not provide fa Summary Judgment Moti
in the first place. In any event, considerable timedbalve been saved had Prudential asked for leave to add
whether the Regulation could apply retroactively to its decision to deny benefits.
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argues the Regulation was a substantive chanipe taw, and that it had a‘*vested right'to a
deferential review before the Regulation was issued.

Generally, prospective application of nadministrative regulations is presumed.
Champagne v. Thurston County, 163 Wn.2d 69, 80 (2008) (en ban&)regulation or statute
cannot be applied retroactively‘where the efigould be to interfer with vested rightdZawson
v. Sate, 107 Wn.2d 444, 454-55 (1986) (Thus, fomaxle, a statute may not be applied
retroactively where the result would be to imghe obligation of contraf)t However, courts
may apply an amendment retroactively if the amendment seretarify the purpose of the
existing rule.Champagne, at 80.

In Saffon v. Wells Fargo & Co. Long Term Disability Plan, the Ninth Circuit held that t
California state insurance commissioner could not retroactively nullify an ERISA plans gr
discretionary authority by revoking a certifieadf insurance. 522 F.3d 863 (2008). That Col
stated, “Assuming that the Commissioner maghfbit insurance companies from using this
discretionary clause in future insurance congidoe cannot rewrite existing contracts so as
change the rights and duties thereunttkrdt 867.

1. Prudential had a vested righ to a deferential review.

Landree argues the Regulation authorizes raugwaourts to re-write existing contrag

Prudential argues it had a vesteght to a deferential review and is legally exempt from a d¢

novo review.'{A] vested right, entitled to protem from legislation, must be something more

than a mere expectation based uporanticipated continuance ottkxisting law; it must have

ant of

irt

[0

1%

become a title, legal or equitable, to the preseifuture enjoyment of property, a demand, or a

legal exemption from a demand by anotheiRe Marriage of MacDonald, 104 Wash.2d 745,

750 (1985).
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The Regulation does not apply retroactivelyPtadentials decision to deny benefits
because Prudential had a vested right to a ddfateeview of decisiong made before the
Regulation. Prudential and Simpdoargained for rights, dutiesné obligations embodied in t
Plan, and Prudential acted pursutnthe Plan when it denied Landre€s claim for benefits.
Prudential relied on more than a mere expeatasicexisting law when it decided to deny LT
benefits because Prudential and Landree Wwevad by the written termaf the Plan. Were it
applied retroactively to the time the decisiorswiade, the Regulation would impermissibly
write those terms. The Regulation cannot hat®aetive effect on thi€ourfs review of
Prudentials decision to deny benefits becauseeiiRhgulation were applied retroactively in t
way, it would interfere wh vested rights.

2. Prudential denied benefits befoe the Regulation was issued.

Landree seeks to distinguiShffon on state law grounds,gring that RCW 48.18.510,
unlike the California insurance code, requires titat-complying insurance policies be read
though they were in compliance with the Washamgihsurance code. Landree argues thatU
California, Washington law promed uniformity by‘re-writing existing policies so that they
comply with Washington law” (Dkt. #27 at 5.)

Landree forgets the narrow scope of thigiEs review. The Court can only review
Prudentials decision to deny benefitshe time the decision was made. At that time, the
discretionary language in the Plammplied with Washington lavi&e e.g., Bartholomew v.
Unum Life Ins. Cor. Of Am., 588 F.Supp.2d 1262 (W.D. Wash. 20Q&rties agreed that
discretionary language in Plan was valithe Court expresses no opinion on whether the
Regulation would apply retroactively &m administrators decision madfter the Regulation

was issued because that is not the situation presented here. The Court only rules that th
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Regulation cannot affect theview of Prudentials decision because Prudential made that
decisionbefore the Regulation was issued.

Landree also argues that the Regulatiorieppetroactively to Prudentialk decision
because the Regulation clarifiesstig law. At first blush, Landree appears correct becaug
Notice for proposed rule making accompanyingRlegulation stated‘These new rules inforn
and clarify . . . that the Wastgton insurance code prohibits tiige of discretionary clauses’
Wn. State Register 09-16-128. However, theppsed rulemaking goes on to say thatiifrent
contracts or policies contadiscretionary clauses, [administrators] are requirestiha nister

them as though they did natrttain discretionary clausdst (emphases added) This notice g

proposed rulemaking does not stand for the pitipaghat a court reviewing an administratgrs

decision made before the Regulatianst review that decision de novo.

The Regulation does not apply retroactivelyPtodentials decision to deny benefits
because Prudential had a vested right in ardefal review and Prudential made the decisiog
before the Regulation was issued. ThusRbgulation cannot invalidate the discretionary
language in the plan in sucway that it affects the Courtsview of Prudentials decision.

Abuse of discretion is the cect standard of review. A dehiof benefits is to be
reviewed under a de novo standardess the benefit plan giviee administrator discretionary
authority.Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989). Abuse of discret
is the standard when the plan grahts administrator discretionary authoritg. Here, the Plan
grants Prudential discretionary authority, @mel Regulation has no reactive effect on the

Plan, so abuse of discretion is the standard of review.
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B. The Motion for Reconsideration is DENIEDas to the Court’s denial of the Motion
for Summary Judgment because a reasonablperson could be left with a firm
conviction that it was a mistke to deny Landree’s claim.

Landree argues the Motion for Reconsiderashould be denied because a reasonal
person could be left with a firm convictioratht was a mistake to deny Landre€s claim.
Prudential argues that the facts demonstratedab®d reasonably and‘the fact that this Cour1
previously found that the merits weti close to make a call under tteenovo standard of
review, compels the conclusion that Prudensiantitled to judgmeninder the abuse of
discretion standard.

1. Abuse of discretion standard

Prudential oversimplifies the abuse of deton standard. Applying a deferential
standard of review does not mean thatplae administrator will prevail on the meri@shkright
v. Frommert, 130 S.Ct. 1640, 1651 (2010). In ERISA cases, when the plan administrator
conflict of interest, the level of protection provided by the abuse of discretion standard to
administrators will depend on the facts of each particular Sas&affon at 867-68 (While we
nominally review for abuse of discretionetbegree of deference we accord a claims
administrators decision can vary significantly?)

Beginning withAbatie v. Alta Health in 2006, both the Ninth Circuit and Supreme Cd
have whittled away the deference given to adstiators possessing a conflict of interest wh
still referring to the standarak abuse of discretion. Abatie, the Court said that the‘tonflict [q

interest] must be weighted as a factor in deteimg wither there is an abuse of discretion’’ 44

F.3d 955, 965 (9th Cir. 2006). 8affon, the Court elaborated d¥batie, stating that different

ble

nas a

urt

ile

Df

p8

levels of skepticism will be applied to an administrators decision depending on various factors

* The Court would not describe its decision to deny Prudential’s Motion for Summary Judgmenthe de novad
standard as a close call. That decision would have been closer had cross-motions been before the Court.
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such as inconsistent reasons for deni@widence of malice. 522.8d 863 at 868 (9th Cir.

2008). The Supreme Courts decisiorMetropolitan Life Ins. Co. v. Glenn essentially affirmed

Abatie but emphasized that weighing the conflict dénest does not turrbase of discretion into

de novo review. 554 U.S. 106 (2008).Gankright, the Supreme Court added that a‘“single
honest mistake in plan interpretatiorf does chepprive the plan of the abuse of discretion
standard. 130 S.Ct 1640, 1644 (2010).

‘Weighingd'the conflict of interest is imptant because ERISA administrators have an
incentive to abuse their discretion, but this weighing is difficult in practice because courtg
the information they need to gauge whetheraiministrators arebasing that discretiorsee
Salomaa v. Honda Long Term Disability Plan, 642 F.3d 666, 675. (9th Cir. 2011). Unlike
insurance companies operating outside of BRIBsurance companies handling ERISA plar
may have an incentive to abuse their discrabecause the statute shielthem from bad faith
claims.Id. District courts may have difficulty figing out whether disct®n is being abused
because they must rely on the administratéard, which usually includes no evidence on |
the administrator handled similar claims or what sbinternal directives were given to claim
managersld. This is why, in reviewing a plan adnistrators decision, the court'is making
something akin to a credibility determtitan about the insurance company's or plan
administrator's reason for denying coverage uadgrticular plan and particular set of
medical and other recordabatie at 969.

In Salomaa, the Ninth Circuit synthesized po&batie cases into a workable rule. The
Salomaa court began by explicitly overruling ttaay reasonable basis'test relied on by
Prudential in their original Motion fdummary Judgment. 642 F.3d 666, 673-74. Today, ir

ERISA cases where an administrator possessesfhct of interest, the test for abuse of
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discretion today is whether the coig“left with a definite and fm conviction that a mistake h
been committedt. at 676. An administrat@buses their discretiontifieir decision was*(1)
illogical, (2) implausible, or (3) without supportimferences that may be drawn from the fag
in the record; and a‘higher degree of skdptitis appropriate where the administrator has a
conflict of interestld.

In Salomaa, the Ninth Circuit reversed the districourt’s decision in favor of the
administrator after a trial on the administrativearel. Here, the Court is faced with a Motion
Summary Judgment brougby Prudential. Summary judgment is appropriate when, viewin
facts in the light most favorabte the nonmoving party, there is genuine issue of material f
which would preclude summarydgment as a matter of law. The Motion “should be grante
where the nonmoving party fails to offer eviderfrom which a reasonable [fact finder] coulg
return a [decision] in its favor.Triton Energy Corp. v. Square D Co., 68 F.3d 1216, 1220tf9
Cir. 1995). Here, the standard the Court applieghisther there is evidea in the administratiy
record from which a reasonable fact finder couldefiewith a definiteand firm conviction that
Prudential committed a mistake in denying Landree’s claim for benefits.

2. Prudential has a conflict of interest.

When the same entity funds a plan and alsguates claims, a structural conflict of
interest existsGlenn, 554 U.S. 105, 112. Here, Prudential futigs Plan and also evaluates
claims, so it operates under a cartftbf interest. Therefore, thibatie line of cases control the

outcome of this case, and heightened skigpti of Prudentials decision is warranted.
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3. Areasonable person could be left with a dmite and firm conviction that it was
a mistake to deny Landree’s claim.

Landree argues the Motion should be delecause Prudential shifted its reasons fq
denial, ignored a Social Securayvard, did not consider importaaspects of Landre€s job, af
Dr. Syrjamakis medical concéions were not credible. Prewtial argues the record shows
Landre€s physical ailments did not amount to a disability, Landre€s situational anxiety le
retirement, and Dr. Syrjamaki is more creditiian Landre€s doctors because Dr. Syrjamak
access to all of Landreés records.

There is no checklist for distti courts to apply in ERISAbuse-of-discretion cases, b
the Salomaa courts application of the rule provides guida on the types of things district co
may consider when weighing conflicts of interest:

In this case, the plan abused its disanetilts decision was illogical, implausible,

and without support in inferences thautd reasonably be awn from facts in

the record, because: (1) every doctor who personally examined Salomaa

concluded that he was disabled; (2¢ fan administrator demanded objective

tests to establish the existence ofamdition for which there are no objective
tests; (3) the administrator failed to corsithe Social Security disability award;

(4) the reasons for denial shifted asytiwere refuted, were largely unsupported

by the medical file, and only the deniatayed constant; and (5) the plan

administrator failed to engage in the required“meaningful dialogu€ with Salomaa”

642 F.3d at 676.

Here, a reasonable fact finder could beweth a definite and firm conviction that a
mistake was made. A fact finder could reasiynaonclude that Ridentiak decision was
illogical, implausible and without support in inémces that could reasonably be drawn from
facts in the record, becaug#) Prudential shifted their reass for denial; (2) Prudentials

conclusion that Landree had natréctions or limitations was not supported by the record; (

Prudentials conclusion that Landrkedt work due to“situational stress'was not supported by
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record; (4) Prudential did not conduct an ingoer examination of Landree, and (5) Dr. Brand
and Dr. Darby, who did conduct in-person exartiares of Landree, concluded he was disabjed.

Prudential shifted their reasons for denkdudential first told Landree he had no

restrictions from light work and later told him hedhao restrictions at alln their original denia
letter, Prudential said,“in Conclusion, wadiyou are reasonably capalbf performing an
occupation requiring light work capity duties. Our vocational cantant confirmed the regular
duties of your occupation are caiexed light work capacity.” @88) Prudential did not bother [to

wait for the results of their Labdarket survey before denyingandrees first appeal (0209) gnd
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)

told Landree he had“no restrictions or limitatiamghe denials of his first and second appeal

(0281, 0272.) Prudentials credibility is somewhat sespecause their‘reasons for denial shifted

as they were refute@e Salomaa at 676.
Prudentials ultimate conclusion that Landhael no restrictions or limitations was not

supported by facts in the administrative recditte record shows Landree failed a physical i

=)

2007, the Social Security Administration foundhiotally disabled, and Doctors Darby and
Brand thought it would be dangers for Landree to continue wang. Dr. Syrjamaki disagreed
but never explained exactly wispmeone with all of Landreegiagnoses was capable of doing
heavy shift work. Dr. Syrjamaki thought Landreeuld ‘be able to fulfilithe requirements of a

Shift Coordinator but did not seem to know whaghift coordinator did. Dr. Syrjamaki deftly

O

addressed the lack of danger regarding eachkithdil condition but provided no opinion as t
their combined effect upon Landree. (0023)d@ntials conclusion that Landree had no

restrictions or limitations is unsupported by faict the record because Prudential ignored the
actual requirements of Landre€s occupationthedcombined effect of Landree€s multiple

diagnoses.
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Prudentials theory that Landree left watle to situational stress was not supported py

the record. There are pagesefords documenting Landrees physical medical conditions g
Prudential seized on a one-sentence note frgmwhpdogist Stepherson dran off-hand comme
Landree made to Dr. Brand in an effort to persuade the Court that eandde a life choice t
retire. Dr. Syrjamaki apparently based theatitinal stress theory on a telephone conversat
he had with Dr. Brand, but DBrand emphasized that stress waly one contributing factor tg
Landreés disability. The Court understands #atdential receives questionable claims for
disability benefits redarly, but here, when viewed as &aele, the administrative record does

not support a finding that Landree retifgecause of siaional stress.

Prudentials credibility is substantiallyndermined because it chose to pay $2,500 for

expedited paper review rather than conduct grenson examination @fandree that the Plan
explicitly authorized. An in-paon evaluator could have beerag access to the same recor
Dr. Syrjamaki had and come to a concludiased on both those records and an in-person
examination. The Court has yet to hear an exgtian for the external paper review that mak
any sense. There is at least a genuine questitatt as to whether Dr. Syrjamaki was an
objective reviewer or a heavy Httbrought in by Prudential tovg the Company the answer
wanted to hear.

Dr. Brand and Dr. Darby, both of whom had an understanding of Landre€s job
requirements, thought he was disabli is true that test resultsom Dr. Lau and Dr. Rowland
were mostly negative, but these Doctors were specialists and the record does not indica
knew anything about Landregsb requirements or werekaed to make a disability
determination. The record definitively sho&andra Chapkovich did not know anything abo

Landre€s job requirements and, on the whole rétord indicates Dr. Syrjamaki gave these
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requirements little attention ims analysis. The only doctorgho personally saw Landree ang
knew something about his job requirements, tatex he was disabled. The conclusions of
Brand and Darby weigh heavily against tha$ Dr. Syrjamaki and Sandra Chapkovich.

Even if deference is given to Prudentials deam, a fact-finder couldtill be left with a
firm conviction that the decision was a mistakue to Prudentiatsonflict of interest.

V. CONCLUSION

The Court was wrong to apply the de nowmnstard in its original order denying
Prudentials Motion for Summaryggment because the Regulataamnot apply retroactively t
Prudentials decision to deny benefits. The Motior Reconsideration is GRANTED insofar 4
the Court applied the Ralation retroactively ahbased its order on a de novo review. Abus
discretion, as explained Balomaa, is the standard of review in this case.

The Motion for Reconsideration is DENIEA3 to the underlying Motion for Summary

judgment because a reasonable widact could be left with irm conviction that Prudential

(@)

S

e of

made a mistake in denying benefits to LandBaesed on the Courts review of the administrative

record, Prudentials conflict of interest appearbave had an effeon their decision to deny
benefits, although at this time the court cannot say what the extiig effect was or what th
ultimate outcome should be.

This is a fact intensive dispute with areexevolving judicial stadard. A one-day trial g
the merits will insure the Court reaches a rutimgt is based on a full understanding of facts
an accurate application of law. The parties #theuhedule a one-day bench trial based sole
the administrative record. The parties shoultufotheir factual presttions on the physical
requirements of Landrees occupation, the itxtd his alleged didalities in 2007, and the

credibility of medicakxperts involved in this disput&€he parties should focus their legal
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arguments on whether or not the Court has correctly identified controlling authority on th
of discretion standard.

IT IS SO ORDERED.
Dated this # day of August, 2011.

LBl

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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